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ADVERTISEMENT. 


This  volume,  like  those  which  have  preceded  it,  will  h6  fotind  to  contain  many 
errors ;  they  are,  however,  generally,  unimportant,  and  will  be  readily  corrected  by 
the  professional  reader.  These  errors  consist,  mostly,  in  the  substitution  of  one  word 
for  another,  the  omission  of  a  word,  and  the  omission  or  substitution  of.  fetters :  they 
are  attributable  to  a  variety  of  ceit^s,  perhaps  to  none  more  than  the  haste  with 
which  the  Reporters  have  read  the  proof-sheets. 

The  errors  being  such  as  we  have  stated,  it  is  not  deemed  necessary  to  add  an 
trrata,  which  few,  if  any,  will  read. 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 
JUNE  TERM.  1841. 


Hancock  v.  Holmes. 

1.  An  appeal  from  the  judgment  of  a  justice  of  the  peace,  cannot  be  tried  at  the 
first  term  of  the  Court  to  which  the  appeal  is  prosecuted,  unless  it  appear  that 
the  appellee,  his  agent  or  attorney,  has  had  five  days  notice  of  the  appeal  pre- 

j,  vious  to  the  term  to  which  the  appeal  is  taken,  or  unless  the  constable  return 
non  est  inventus  to  the  notice  issued  by  the  magistrate. 

Error  to  Talladega  Circuit  Court. 

THIS  was  an  action  commenced  before  a  justice  of  the 
peace,  in  which  the  plaintiff  in  error  obtained  a  judgment  for 
ten  dollars.  The  defendant  prosecuted  an  appeal  to  the  Coun- 
ty Court  of  Talladega.  The  proceedings  before  the  justice  of 
the  peace,  and  his  certificate,  are  as  follows: 

James  Hancock   ^  f     Judgment  for  the  ^kintifF  by  default 

I  I  of  the   defendant,    for   tlie   amount   ot 

V.  /-MOTION.-^  plaintiff's  demand  and  costs. 

I  "   I  Debt,         :         :         :  $10  00 

William  Holmes.  J  t^°'^*'  •       =       =       •  ^3  3-4 

I,  John  H.  Townsend,  a  justice  of  the  peace  for  said  county, 
do  hereby  certify  the  above  to  be  a  true  transcript  of  the  pro- 
ceedings in  the  above  cause,  from  my  docket.  I  do  further 
certify  the  motion  given  the  defendant  in  the  cause,  is  lost.— 
James  Hancock  directed  satisfaction  to  be  entered  upon  it  y 
docket,  which  was  accordingly  done  agreeably  to  plaintifi's 
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direction,  but  after  this  appeal  was  taken.     Given  under  m  y 
hand  and  seal. 

'    And  at  the  return  term  of  the  appeal,  the  county  court  dis- 
missed the  appeal  for  want  of  prosecution. 

From  this  judgment  the  plaintiff  prosecuted  a  writ  of  error 
to  the  Circuit  Court  of  Talladega  county,  and  there  assigned 
for  error: 

1.  That  the  County  Court  erred  in  giving  judgment  against 
the  plaintiff  in  error  by  default. 

2.  In  rendering  judgment  against  plaintiff  in  error  for  costs. 

3.  In  rendering  judgment  of  dismissal  against  plaintifTinerror. 
The  Circuit  Court  affirmed  the  judgment  of  the  County  Court, 

from  which  judgment  the  plaintiff  prosecutes  this  writ  of  error* 
and  assigns  for  error  the  judgment  of  the  Circuit  Court. 

Stone,  for  plaintiff  in  error. 
Moore,  contra. 

ORMOND,  J,— The  judgment  of  the  Circuit  Court  in  this 
case,  cannot  be  sustained.  The  statute  regulating  appeals 
from  the  judgments  of  justices  of  the  peace,  provides  that  "no 
appeal  shall  be  tried  unless  it  appear  to  the  court  that  the  ap- 
pellee, his  agent  or  attorney,  shall  have  had  five  days  notice  of" 
such  appeal  previous  to  the  term  at  which  the  same  shall  be 
tried,  or  unless  the  return  of  non  est  inventus,  be  made  by  the 
constable  on  the  notice  issued  by  the  justice,  and  for  want  of 
such  notice  or  return,  the  cause  shall  stand  for  trial  at  the  en- 
suing term."  As  there  was  no  evidence  that  the  appellee  who 
was  plaintiff  before  the  justice,  had  notice  of  the  appeal  as  re- 
quired by  the  statute,  the  cause  should  have  been  continued 
to  the  succeeding  term  ,of  the  Court;  it  was  therefore  error  in 
the  County  Court  to  dismiss  the  cause  at  the  first  term  for  want 
<^f  prosecution. 

It  is,  however,  insisted  by  the  counsel  for  the  defendant  in 
«rror,  that  the  statement  of  the  justice  shows  that  the  plaintifi' 
had  notice  of  the  appeal.  This  he  supposes  is  shown  by  the 
recital  of  the  magistrate,  that  the  motion  given  to  the  defen- 
dant is  lost;  motion  being,  as  he  supposes  by  mistake,  written 
for  notice.  As,  however,  the  proceeding  was  commenced  by 
motion  before  the  magistrate,  (probably  against  a  constable) 
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there  can  be  no  doubt  that  is  the  "motion"  referred  to  by  him, 
especially  as  no  warrant  is  sent  up,  and  no  proceeding  but 
the  judgment  was  rendered  on  motion. 

He  also  maintains  that,  as  the  plaintiff  directed  satisfaction 
to  be  entered  on  the  docket  of  the  magistrate  after  the  appeal 
was  taken,  he  therefore  must  have  had  notice  of  the  appeal. 

We  do  not  think  this  by  any  means  a  necessary  consequence ; 
but  if  he  did  know  that  an  appeal  had  been  taken  by  the  de- 
fendant, he  certainly  had  a  right  to  suppose  that  the  appeal 
was  abandoned  by  him,  if  as  it  is  fair  to  presume,  the  satisfac- 
tion was  entered  in  conssquence  of  the  payment  by  the  defen- 
dant, of  the  judgment.  Be  this  as  it  may,  it  is  certain  that  no 
satisfactory  evidence  existed  that  the  plaintiff  had  notice  that 
an  appeal  was  taken. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  and 
the  cause  remanded. 


Jones  v.  Rives. 

1.  The  expurgatory  oath  required  by  statute  [Aikin's  Digest,  283,  §  127]  to  be 
taken  by  the  defendant  before  the  plaintiff,  can  be  required  to  prove  the  exe- 
cution of  a  written  instrument,  it  being  the  foundation  of  the  suit,  only  re- 
vives  the  common  law,  so  far  as  to  affect  the  particular  case,  and  does  not 
impose  on  the  plaintiff  the  necessity  of  proving  his  case  more  fully  than  re- 
quired by  the  common  law. 

2.  Where  a  note  is  executed  by  one  partner  during  the  existence  of  the  firm,  its 
effect,  prima  facie,  is  to  bind  all  the  members,  and  lh'\8 prima  facie  intendment 
is  not  done  away  by  a  plea  that  the  note  was  executed  by  one  of  the  partners 
for  his  sole  and  individual  debt.  The  onus  of  proof  of  the  consideration  of  a 
promissory  note,  cannot  be  thrown  on  the  plaintiff  by  any  mode  of  pleading. 

Writ  of  error  to  the  Circuit  Court  of  Greene  county. 
Action  of  assumpsit  on  a  promissory  note. 

THE  declaration  alleges  that  the  defendant  and  one  Calvin 
Jones,  being  merchants  and  partners  in  trade,  under  the  name 
and  firm  of  C.  Jones  &  Co.,  made  their  promissory  note,  &cc. 

The  defendant  pleaded, 

1 .  Non  assumpsit. 

2.  That  he  never  made  the  note  sued  on,  nor  ever  author- 
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ised  any  one  to  make  it  for  him,  and  that  the  same  is  not  his 
promissory  note. 

3.  The  same  as  the  second,  with  the  additional  averment,  that 
the  note  sued  on  was  made  by  Jones  for  his  own  private  and 
personal  debt,  and  the  same  was  not  made  for  any  debt  or  de- 
mand, or  upon  any  contract  existing  or  contracted  by  the  firm 
of  C.  Jones  &  Co. 

4.  Similar  to  the  third,  except  the  consideration  of  the  note 
is  averred  to  have  been  money  loaned  to  Jones  on  his  private 
and  personal  account,  which  was  well  known  to  plaintiff. 

The  two  first  pleas,  conclude  to  the  country;  and  the  two 
last,  with  a  verification;  and  all -were  verified  by  the  oath  of 
the  defendant.  Issues  were  joined  without  any  replications, 
and  tried  by  a  jury  who  found  for  the  defendant,  on  which  ver- 
dict, judgment  was  rendered. 

A  bill  of  exceptions  was  signed  at  the  instance  of  the  plain- 
tiff', vi'hich  discloses  that  a  witness  was  shewn  the  note  describ- 
ed in  the  declaration,  and  signed  C.  Jones  &  Co.;  the  witness 
stated  that  he  was  acquainted  \yith  the  parties ;  that  the  de- 
fendant and  one  Calvin  Jones,  were  merchants  and  partners  in 
trade  during  the  year  1836,  (in  which  year  the  note  was  dated) 
under  the  name  of  C.  Jones  &  Co.;  that  during  some  part  of  that 
year  the  plaintiff  acted  as  a  clerk  in  the  store  of  C.  Jones  &  Co., 
but  for  what  time  the  witness  did  not  know;  that  he  saw  the 
plaintiff  in  the  spring  of  that  year,  lend  the  defendant  one  hun- 
dred dollars;  that  he  had  seen  Jones  write,  and  the  signature 
of  C  Jones  &,  Co.  to  the  note,  w^as  in  his  hand  writing;  that 
he  did  not  know  what  the  no  e  was  given  for.  Thereupon,  the 
plaintiff  offered  to  read  the  note  to  the  jury  as  evidence,  under 
the  issues  joined.  Tiio  Circuit  Court  held  that  the  plaintiff  un- 
der the  issues,  vi'as  bound  to  prove  that  the  note  was  given  for 
a  consideration  connected  with  the  business  of  the  firm,  and 
that  the  note  could  not  be  read  in, evidence  until  such  evidence 
was  given.  The  note  was  excluded  from  the  jury,  and  the 
plahitiff  excepted. 

He  now  prosecutes  this  writ  of  error,  and  assigns  that  the 
Ci^-cuit  Court  erred  in  excluding  the  note  from  the  jury  under 
the  evidence  given. 

Jones  for  the  plaintiff  in  error,  cited  Chitty  on  Bills,  29,  30; 
2  Starkie  on  Ev.  228,  229;  Ridley  v.  Taylor,  13  East.  175; 
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Manning  v.  Norwood,  1  Ala.  Rep.  429;  Gow  on  Part.  61; 
Doty  V.  Bates,  1 1  John.  544.  And  insisted  that  the  evidence 
was  not  only  proper,  but  was  conclusive  until  rebutted.  In 
excluding  the  note,  the  Court  assumed  the  province  of  the  jury, 
and  in  effect,  determined  the  case  on  the  weight  of  the  evi- 
dence. 

Clark,  Coi^jtra. 

GOLDTHWAITE,  J.— 1.  It  is  very  probable  that  the  Cir- 
cuit Court  excluded  the  note  from  the  jury,  under  the  impres-' 
sion  that  the  plaintiff  was  required,  under  the  issues  submitted, 
to  shew  the  precise  nature  of  the  consideration  for  which  the 
note  w- as  given.  We  apprehend  it  to  be  perfectly  clear,  that 
a  defendant  cannot,  by  any  mode  of  pleading,  compel  the 
plaintiff  to  such  a  course.  Certainly  a  promissory  note  imports 
a  consideration  as  much  as  a  sealed  instrument;  and  where  its 
consideration  is  denied,  it  rests  with  the  defendant  to  shew  af- 
firmatively that  it  has  none.  • 

It  is  not  perceived  that  the  case  of  a  note  executed  by  partners, 
can  be  governed  by  any  other  rules  than  those  which  apply  to 
one  executed  by  an  individual.  In  neither  case  does  the  ex- 
])urgatory  oath  required  by  the  statute  to  be  taken  by  the  de- 
fendant, impose  on  the  plaintiff  the  necessity  of  proving  his 
case  in  a  more  ample  manner  than  the  common  law  required. 
Indeed,  the  expurgatory  oath  has  no  other  effect  than  to  re- 
vive the  common  law  so  far  as  the  particular  case  is  concern- 
ed.    Aikin's  Digest,  283,  §  127. 

By  the  common  law,  one  partner  has  the  authority  to  bind 
his  co-partner  in  relation  to  matters  of  the  co-partnership. — 
Each  partner  is  the  general  agent  of  the  other,  and  any  act  or 
admission  made  by  one  during  the  continuance  of  the  partner- 
ship, will  bind  the  other ;  or  at  least,  such  is  the  prima  facie 
effect  of  the  act  or  admission.  Gow  on  Partnership,  235 ;  Odi- 
orne  v.  Maxey,  15  Mass.  44. 

2.  It  is  on  this  principle,  undoubtedly,  that  it  has  so  frequent- 
ly been  held,  that  a  note  or  bill  executed  by  one  of  a  firm,  is 
j)rbna  facie,  sufticient  to  charge  any  other  member  of  it.     A  * 
bill  or  niQte  is  nothing  more  than  a  written  admission  of  a  debt, 
and  when  signed  by  one  of  a  firm,  it  will  bind  all  the  members, 
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unless  it  is  shewn  to  have  been  given  for  a  consideration  not 
binding  on  those  who  seek  to  be  discharged.  Ridley  v.  Tay- 
lor, 13  East.  175;  Doty  v.  Bates,  11  John.  544;  Chitty  v.  Bills, 
45  Gow  on  Part.  61;  2  Starkie's  Ev.  228;  Vallett  v.  Parker, 
6  Wend.  615;  Swan  v.  Steele,  7  East,  210.  In  this  case  the 
parties  have  proceeded  without  any  special  replication;  we 
must  therefore,  consider  the  replication  as  denying  generally, 
the  truth  of  the  matter  alleged  in  the  plea,  of  which  a  very 
material  portion  is  new  and  affirmative  facts.  The  plaintiff 
alleges  the  execution  by  the  defendant  of  the  note  sued  on;  this 
is  denied  by  all  the  pleas,  and  thus  in  effect,  they  are  pleas  of 
the  general  issue  merely.  If,  however,  the  new  matter  set  out, 
changes  their  character  into  that  of  special  pleas,  then  the  af- 
firmative facts  must  be  established  by  the  defendant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case 
remanded. 


The  State  v.  Coleman  and  Owens. 

1.  An  indictment  for  playing  at  cards  in  a  store-house  where  spirituous  liquors 
are  retailed,  must  allege  such  to  have  been  the  character  of  the  storehouse 
when  the  playing  took  place;  and  it  is  not  enough  to  aver,  that  spirituous  li- 
quors  w^ere  retailed  there  when  the  indictment  was  found — the  playing  being 
charged  on  a  previous  day. 

2.  Where  the  defendant  pleads  not  guilty  to  ao  indictment,  containing  three 
counts,  and  the  entire  cause  is  submitted  to  a  jury  who  find  a  verdict  as  to  one 
count,  without  responding  to  the  others,  the  cause  is  at  an  end. 

ON   points   referred  as  novel  and  difficult  by  the   Circuit 
Court  of  Tallapoosa. 

The  Attorney  General,  for  the  State. 
No  counsel  appeared  for  the  defendants. 

.  COLLIER,  C.  J. — The  defendants,  with  others,  were  in- 
dicted in  the  Circuit  Court  of  Tallapoosa,  for  gaming.  The 
indictment  contains  three  counts,  but  we  do  not  deem  it  neces* 


JUNE  TERM,  1841. 15 

The  Stale  v.  Coleman  and  Owens. 

sary  to  notice  any  other  than  the  first;  that  count  charges  that 
the  defendants  and  those  indicted  with  them,  "on  the  first  day 
of  October,  eighteen  hundred  and  thirty-eight  in  the  county 
aforesaid,  did  play  at  cards  in  a  store-house,  where  spirituous 
Hquors  are  retailed,  contrary,"  &c. 

The  defendants  moved  the  Court  to  quash  this  count,  but 
their  motion  was  overruled.  They  then  demurred,  and  their 
demurrer  being  overruled,  they  pleaded  "not  guilty,"  and  the 
cause  was  submitted  to  a  jury,  who  found  the  defendants  guil- 
ty upon  the^r5^  count,  and  assess  a  fine  against  each  of  them 
of  twenty  dollars.  Judgment  being  rendered  accordingly,  the 
Circuit  Court  referred  the  questions  of  law  arising  upon  the 
indictment,  together  with  others,  to  this  Court  as  novel  and 
difficult. 

The  terms  of  the  act  on  which  this  indictment  is  founded, 
are  as  follows:  "If  any  person  shall  play  at  any  tavern,  inn, 
store-house,  for  retailing  spirituous  liquors,  or  any  other  public 
house,  or  in  any  street,  or  highway,  or  in  any  other  public  place, 
or  in  any  out- house  where  people  resort,  at  any  game  or  games, 
with  cards  or  dice,  sucn  person  or  persons  so  playing,  shall  on 
conviction  thereof  by  indictment,  be  fined  a  sum  not  less  than 
twenty,  nor  exceeding  fifty  dollars." 

The  objection  to  the  count  we  are  examining  is,  that  it  does 
not  charge  the  house  at  which  the  playing  took  place,  to  have 
been  a  "store-house  for  retailing  spirituous  liquors"  on  the  first 
of  October,  1838,  but  only  alleges  that  such  was  its  character  at 
the  time  the  indictment  was  found.  Though  it  is  not  necessa- 
ry to  prove  the  offence  to  have  been  committed  on  the  day  sta- 
ted in  the  indictment,  but  is  allowable  to  show  its  commission 
at  any  time  before  the  finding  of  the  bill  by  a  grand  jury,  pro- 
vided the  proof  does  not  relate  to  a  time  so  remote,  that  the  sta- 
tute of  limitations  would  operate  a  bar;  yet  it  is  important  that 
every  thing  essential  to  constitute  the  offence,  should  be  shown 
to  exist  at  the  time  it  was  charged  to  have  been  committed. — 
Tested  by  this  rule,  the  indictment  cannot  be  sustained:  it  al- 
leges the  playing  at  cards  to  have  taken  place  previous  to  the 
finding  of  the  grand  jury,  but  does  not  show  that  the  locus  in 
quo  was  then  a  store-house  for  retailing  spirituous  liquors,  but 
only  that  such  was  its  character   when  the  indictment  was 

found.  I  !     j.'.iiV'.L  ,; V  ,iyjv-'.. 
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The  objection  raised  upon  demurrer  was  not  to  a  mere  mat- 
ter of  form,  but  to  a  word  very  materially  affecting  the  sense, 
and  should  not  have  been  disregarded. 

Other  questions  are  referred,  but  the  one  considered  being 
deemed  decisive  of  the  case  of  the  defendants,  it  is  not  neces- 
sary to  answer  the  others.  Whether  the  verdict  be  a  formal 
acquittal  of  them  or  not,  upon  the  second  andthird  counts,  the 
submission  of  the  entire  cause  to  the  jury,  and  their  verdict  re- 
sponding to  a  part,  must  operate  as  a  discontinuance  of  the  re- 
mainder.    The  consequence  is,  the  judgment  is  reversed. 


Harrell  v.  Floyd  and  Wife. 

1.  Upon  a  trial  of  right  of  property,  the  claimant  cannot  question  the  valid- 
ity of  the  judgment  or  regularity  of  the  execu(^n. 

2.  It  is  no  objection  to  a  witness  that  he  married  the  widow  of  a  co-executor  of 
the  claimant,  on  a  trial  of  right  of  property,  unless  it  be  shown  that  her  former 
husband  waisted  the  estate  of  his  testator,  and  that  the  witness  obtained  by 
the  marriage,  an  estate  chargeable  with  such  devastavit. 

3.  Tcstimo'iy,  which  is  relevant,  cannot  be  rejected  because  unaided  by  other 
proof,  it  will  not  make  out  the  case.  The  eS'ect  of  testimony  can  only  be  as- 
ccrtained  by  a  motion  to  instruct  the  jury. 

Error  to  the  Circuit  Court  of  Madison. 

This  was  a  trial  of  right  of  property  in  four  slaves,  in  which 
the  plaintiff  in  error  was  the  claimant,  and  the  defendants  in 
error,  plaintiffs  in  execution. 

The  latter  obtained  a  verdict  and  judgment.  Pending  the 
trial,  a  bill  of  exceptions  was  taken,  from  which  it  appears  that 
the  plaintiff  offered  in  evidence,  the  writ  of  fieri  facias  on 
which  the  levy  was  made,  which  issued  against  the  claimant 
as  surviving  executor  of  George  P.  Harrell,  deceased,  which 
the  defendant  moved  to  exclude  from  the  jury  upon  the  ground, 
that  there  was  no  judgment  upon  which  such  an  execution 
could  properly  issue;  which  motion  was  overruled  by  the  court. 

The  defendant  then  offered  as  a  witness,  one  Samuel  Hatton» 
whose  testimony  was  excluded,  on  motion.of  plaintiffs  attorney, 
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because  the  witness  had  married  the  widow  of  a  deceased  ex- 
ecutor of  George  P.  Harrell,  who  in  his  life  time,  was  co-execu-: 
tor  with  the  claimant. 

The  defendant's  counsel  also  offered  as  evidence,  the  return 
into  the  Orphans  Court  of  Madison  county,  which  had  been 
spread  upon  the  records  of  said  court,  of  the  sale  of  the  slaves 
which  belonged  to  the  estate  of  George  P.  Harrell,  deceased, 
made  by  his  executors  ;  the  slaves  in  dispute  having  been  prov- 
ed to  be  the  property  of  George  P.  Harrell,  in  his  life  time. 

This  paper  is  a  list  of  the  names  of  some  negroes,  with  the 
name  of  the  purchaser,  and  the  price  annexed.  Included  in  the 
list,  are  the  names  of  two  of  the  slaves  in  dispute,  which  are 
thus  stated  :  "  Delila  and  child  Margaret — Slaughter  Harrell, 
$427."  The  paper  is  headed,  "list  of  negroes  sold  at  Hunts- 
ville,  on  the  18th  February,  1828,  belonging  to  the  estate  of 
George  P.  Harrell,  deceased,  sold  by  his  executors,  to  wit ; 
Signed,  J.  Wiggins  &  C.  Harrell,  Ex'rs." 

To  which  is  appended  the  following :  "  The  within  and  fore- 
going amount  of  sales  was  delivered  into  this  office  to  be  re- 
corded, the  1 1th  day  of  June  1828,  and  was  duly  done  the  25th 
of  June  1830. 

Thomas  Brandon,  Clerk.' 

The  defendant's  counsel  also  offered  the  final  settlement, 
which  had  been  made  by  the  executors  of  George  P.  Harrell, 
deceased,  and  which  had  also  been  recorded.  This  settlement 
is  a  statement  of  debts  paid  by  the  executors  and  of  the  assets 
of  the  estate  in  their  hands,  in  which  is  included,  the  amount 
of  the  sales  of  the  negroes,  of  the  18th  February,  1828.  The 
decree  is  in  the  following  words:  "I,  Samuel  Chapman,  Judge 
of  the  County  Court,  do  certify,  that  I  have  examined  the  ac- 
counts and  vouohers  of  the  executbrs  of  George  P.  Harrell, 
deceased,  who  have  heretofore  reported  the  said  estate  insol- 
vent, but  on  examination,  I  find  the  estate  sufficient  to  pay  the 
claims  presented  and  properly  authenticated  against  it.  The 
Executors  have  received,  and  are  chargeable  wiih  the  sum  of 
nine  thousand  two  hundred  and  fifty-four  dollars,  and  they 
have  paid  and  are  liable  to  pay  the  like  sum  to  the  said  claim- 
ants; given  under  my  hand  and  seal,  this  14th  day  of  August, 
1832;"  which  was  also  excluded  from  the  jury.  To  all  which* 
the  defendant  excepted,  and  now  assigns  for  error. 
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Moore,  for  plaintiff  in  error,  cited  (1st  Phillips  on  Evidence, 
321,  324,  327.  3  Term  Rep.  27;  7th  ib.  62.  6th  Porter's  Rep. 
219.     11th  Seargeant  &  Rawle  430. 

Hopkins,  contra,  cited  Aik.  D.  180,  sec.  14, 15;  4  Porter,  265. 

ORMOND,  J. — The  questions  presented  on  the  record,  are 
first,  the  propriety  of  the  judgment  of  the  court  refusing  to  ex- 
clude the  execution  on  defendants  motion. 

Second.  The  rejection  of  the  witness,  Hatton,  on  the  motion 
of  the  plaintiff. 

Third.  The  rejection  by  the  ceurt,  of  the  record  of  the  coun- 
ty court,  as  evidence  to  the  jury. 

1.  It  is  settled  as  the  law  of  this  court,  that  in  trials  of  right 
of  property,  a  claimant  is  not  permitted  to  question  the  validity 
of  the  judgment  or  the  regularity  of  the  execution  under  which 
the  property  is  sought  to  be  condemned.  Such  an  inquiry  be- 
ing considered  as  foreign  to  the  issue  between  the  parties. 
[See  Stene  v.  Stone,  1  Ala.  Rep.,  N.  S.  582.  Bettis  v  Taylor, 
8  Porter,  564.] 

2.  The  reason  assigned  for  the  rejection  of  the  witness  Hat- 
ton,  was  that  he  had  married  the  widow  of  a  former  co-execu- 
tor of  the  claimant,  on  whose  behalf  the  witness  Was  called. 
It  is  difficult  to  perceive  how  this  statement  of  facts  could  raise 
a  presumption  that  he  had  any  interest  in  the  event  of  the 
cause.  To  make  him  interested,  two  other  facts  must  be  as- 
sumed. That  the  executor  whose  widow  he  married  had 
waisted  the  assets  of  his  testator,  and  that  the  witness  had  re- 
ceived by  the  marriage,  an  estate  which  was  chargeable  with 
such  devastavit.  As  these  facts  are  not  shown  to  exist,  and  as 
they  do  not  follow  as  a  necessary  consequence  of  the  marriage 
of  the  witness  with  the  widow  of  the  deceased  executor,  the 
exclusion  of  the  witness  on  that  ground  was  erroneous. 

3.  The  rejection  of  the  record  of  the  County  Court  presents 
a  question  of  much  graver  import.  The  claimant  appears  to 
have  derived  his  title  to  two  of'tHe  slaves  in  question  (and  the 
other  two  are  said  to  be  issue  born  since,  though  that  fact 
does  not  appear  on  the  record,)  by  a  purchase  at  his  own  sale 
of  the  estate  of  his  testator  in  February,  1828.  The  evidence 
offered,  consists  of  the  return  of  the  sale  to  the  County  Court, 
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signed  by  the  executors  and  recorded,  upon  which  the  claim- 
ant is  set  down  ad  the  purchaser  of  two  of  the  slaves;  and  also 
what  purports  to  be  a  final  settlement  of  the  estate  by  the 
Judge  of  the  County  Court  with  the  executors,  in  which  they 
are  charged  with  the  proceeds  of  the  sale  of  the  slaves  in  Febru- 
ary, 1828. 

The  question  before  the  court  below  on  this  motion  was, 
the  relevancey  of  the  testimony ;  its  legal  effect,  or  whether 
sufficient  without  the  aid  of  other  proof,  to  support  the  issue, 
could  only  eome  in  question  on  a  motion  for  instructions  to  the 
jury. 

The  rejected  testimony  was  a  record  of  the  County  Court 
in  relation  to  the  slaves  in  controversy,  upon  a  subject,  over 
which  it  had  undoubted  jurisdiction,  and  was  therefore  clearly 
relevant,  and  should  have  been  admitted.  The  learned  coun- 
sel for  the  defendant  in  error,  maintains  that  the  record  was 
properly  rejected,  because  there  was  no  proof  that  the  sale  of 
the  slaves  was  advertised,  or  that  any  of  those  steps  were  taken 
which  the  law  requires  in  such  cases,  and  without  which,  he 
insists  that  the  sale  is  a  nullity. 

If  this  argument  were  admitted  to  be  correct,  it  will  not  fol- 
low that  the  evidence  was  properly  rejected.  We  are  not  in- 
formed that  the  whole  proceedings  relating  to  this  estate  in  the 
County  Court  of  Madison,  are  before  us,  and  therefore  it  may 
be,  that  there  is  record  or  other  proof  of  the  facts  in  the  power 
of  the  party  to  produce,  the  absence  of  which  from  the  record, 
is  now  complained  of.  It  is  in  the  discretion  of  a  party,  to  ar- 
ray his  testimony  in  the  order  his  judgment  dictates,  and  if  rel- 
evant, it  cannot  be  rejected,  because  it  does  not  support  thf 
issue,  unaided  by  other  proof. 

The  rejected  testimmiy  in  this  case,  was  relevant,  and  should 
have  been  admitted ;  the  influence  it  was  calculated  to  exert 
in  the  cause,  or  whether  it  was  of  any  value,  unaided  by  other 
proof,  are  questions  not  presented  on  the  record,  and  therefore 
we  abstain  from  the  expression  of  any  opinion  concerning  them 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Brewster  v.  Buckholts,  and  others. 

1.  Damages,  as  a  compensation  for  the  rents  and  profits,  in  an  action  of  trespassto 
try  title,  can  only  be  computed  from  the  time  when  the  title  was  cast  on  the 
plaintiffs.  Heirs  at  law,  therefore,  cannot  recover  damages  which  accrued 
previous  to  the  death  of  their  ancestors. 

Writ  of  error  to  the  Circuit  Court  of  Sumter  county. 

ACTION  of  trespass  to  try  title.  The  defendant  pleaded 
not  guilty,  on  which  issue  a  verdict  was  found  and  judgment 
rendered  for  the  plaintiffs. 

At  the  trial,  it  appeared  that  one  Betsey  Buckholts,  was  locat- 
ed on  the  land  in  controversy,  on  the  26th  December,  1834, 
under  the  provisions  of  the  14th  article  of  the  treaty  made  with 
the  Choctaw  tribe  of  Indians,  generally  called  the  treaty  of 
Dancing  Rabbit  Creek,  and  that  the  patent  issued  to  her  the 
17th  February,  1838.  The  defendant  was  in  possession  and 
cultivated  the  lands  from  1835  to  1838,  inclusive.  Betsey 
Buckholts  died  about  the  9th  of  February,  1838.  and  the  plain- 
tiffs, are  her  heirs  at  law.  The  Circuit  Court  instructed  the 
jury  that  the  plaintiffs  were  entitled  to  recover  damages  for  the 
whole  time  that  the  defendant  was  shown  to  be  in  possession 
after  the  acquisition  of  title  by  the  plaintifPs  ancestress  as  well 
before  as  after  her  death. 

The  defendant  excepted  to  this  charge  and  now  assigns  that 
^le  Circuit  Court  erred  in  giving  it  to  the  jury. 

Clark,  for  the  plaintiff  in  error. 
Thornton,  contra. 

GOLDTHWAITE,  J.— This  matter  is  too  clear  to  require 
illustration.  The  supposed  injury  done  to  the  freehold  of  the 
ancestressj  could  only  be  redressed  by  a  personal  action,  and  the 
remedy,  ^y  the  common  law,  was  at  end  an  at  the  death  of 
eiiherthe  disseizor  ordisseizee.  It  was  held  in  the  case  of  Blake-, 
ney  vs.  Blakeney  (6  Porter,  109,)  that  the  action  of  tresspass 
quare  clausum  fregit,  does  not  survive,  so  as  to  enable  the 
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personal  representative  to  maintain  an  action  for  a  tresspass  to 
lands  entered  upon  in  the  life  time  of  his  testator  or  intestate ; 
therefore  it  may  be  conceded,  that  unless  the  heirs  can  recover  - 
that  no  remedy  exists  for  the  injury  done. 

This  is  certainly  true  in  this  case,  but  it  is  only  one  of  many 
to  which  the  maxim  of  actio  personalis  moritur  cum  persona,  • 
applies. 

Let  the  judgment  be  reversed  and  the  case  remanded. 


Calhoun  v.  Cozzexs. 

1.  Upon  a  motion  to  quash  an  attachment,  every  thing  stated  in  the  proceed- 
ings must  be  taken  to  be  true,  and  nothing  beyond,  shall  be  intended  prejudi- 
cial to  the  plaintiff. 

3.  It  will  not  be  inferred  against  the  plaintiff  on  a  motion  to  quash,  that  he  is  a 
non-resident,  merely  because  the  affidavit  on  which  the  attachment  is  founded, 
goes  beyond  what  is  necessary,  where  the  proceeding  is  by  a  resident  creditor 
against  a  non-resident  debtor ;  and  beoause  the  bond  is  indorsed  with  the  ap- 
proval of  the  Judge  of  the  county  court.  And  such  is  the  law  notwithstand- 
ing the  superfluous  facts  stated  in  the  affidavit,  and  the  approval  of  the  bond 
would  seem  to  indicate  that  they  were  intended  to  conform  to  the  remedy 
wiien  prosecuted  by  a  non-resident  creditor. 

3.  Where  the  fact  of  the  plaintiff's  non-residence  does  not  appear  on  the  pro- 
ceedings in  a  suit  by  attachment,  if  the  defendant  would  avail  himself  of  it  to 
show  their  defectiveness,  he  must  plead  it  in  abatement. 

THIS  was  a  suit  by  attachment  for  the  recovery  of  the 
amount  of  a  promissory  note,  by  the  defendant  in  error  against 
the  plaintiff,  in  the  Circuit  Court  of  Tuskaloosa. 

The  affidavit,  after  properly  describing  the  amount  and  evi- 
dence of  the  indebtedness  affirms  "  that  said  Ewiug  F.  Calhoun 
resides  out  of  this  State,  so  that  the  ordinary  process  of  law 
cannot  be  served  on  him,  and  further,  that  said  Ewing  F. 
hvis  not  sufficient  property  within  the  State  where  he  re- 
sides, in  the  knowledge  of  affiant,  wherefrom  to  satisfy  said 
debt;  and  that  an  attachment  is  not  sued  out  for  the  purpose  of 
vexing  or  harrassing  the  said  Ewing  F.  Calhoun,"  &c. 

The  bond  is  in  due  form,  attested  by  the  Justice  of  the  Peace 
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who  issued  the  attachment  and  bears  date  the  6th  August,  1840, 
with  an  endorsement  as  follows  :  "  I  approve  the  within  bond 
August  22,  1840. 

M.  D.  Williams,  Judge  C.  Court." 

The  writ  of  attachment  after  reciting  so  much  of  the  affida- 
vit as  declares  the  indebtedness  of  the  plaintiff  in  error,  pro- 
ceeds as  follows:  "and  oath  having  been  also  made,  that  the 
said  Calhoun  resides  out  of  this  State,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him,  and  the  said  Cozzens 
having  given  bond  and  security,"  (fcc. 

At  the  return  term  of  the  attachment,  the  defendant  moved 
the  Court  to  quash  the  same,  "because  the  affidavit  is  defective 
and  insufficient,  and  because  there  is  no  such  bond  as  the  law 
requires,  &c.;"  which  motion  was  overruled  by  the  courts 
Thereupon,  the  defendant  pleaded  to  the  merits  and  the  cause 
was  submitted  to  the  jury,  who  found  a  verdict  for  the  plaintiff^ 
and  a  judgment  being  thereupon  rendered,  the  defendant  has 
prosecuted  a  writ  of  error  to  this  court. 

Peck  &  Lincoln  Clark,  for  the  plaintiff  in  error. 
J.  L.  Martin,  contra. 

COLLIER,  C.  J. — It  is  insisted  by  the  plaintiff  in  error,  that 
the  proceedings  in  this  cause  were  instituted  under  the  ninth 
section  of  the  act  of  1833,  "concerning  attachments."  Aik.  D. 
40.  That  section  gives  to  a  non-resident  creditor  the  benefit 
of  an  attachment  against  his  non-resident  debtor,  in  the  same 
manner  as  if  he  resided  within  this  State :  *^  Provided,  that  such 
non-resident,  shall  give  good  and  sufficient  security,  residing 
in  this  State,  to  be  approved  by  the  Judge  of  the  County  Court, 
where  the  property  or  effects  may  be,  or  any  Judge  or  Clerk 
of  the  Circuit  Court,  for  the  amount,  and  with  the  like  condition 
as  required  in  other  cases  ;  and  that  in  addition  to  the  oath  now 
required  by  law,  such  non-resident  plaintiff,  his  agent  or  attor- 
ney, before  obtaining  any  such  attachment  as  is  authorised  by 
this  act,  shall  swear  that  the  defendant  against  whom  any  such 
attachment  is  sued  out.  has  not  sufficient  property  within  the 
State  of  the  residence  of  said  defendant,  within  the  knowledge 
or  belief  of  such  non-resident  plaintiff,  his  agent  or  attorney, 
whcrcfrom  to  satisfy  such  debt  or  demand." 
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The  reasons  it  is  said,  why  the  proceedings  should  have  been 
quashed  by  the  Circuit  Court,  are 

1.  Because  the  bond  was  not  approved  until  sixteen  days 
after  its  date  and  the  test  of  the  attachment. 

2.  Because  the  affidavit  is  not  as  extensive  as  the  proviso 
cited  requires. 

Upon  the  motion  to  quash,  no  intendment  could  have  been 
made  prejudical  to  the  plaintiff  below,  but  every  thing  stated 
in  the  proceedings  should  be  taken  as  true.  Lowry  v.  Stowe, 
7  Porte I's  Rep.  483. 

Now  it  does  not  appear,  either  from  the  affidavit,  bond  or 
writ  of  attachment,  that  the  plaintiff  resided  without  this  State, 
but  we  are  required  to  infer  that  such  is  the  fact,  because  the 
affidavit  goes  beyond  what  is  necessary,  where  the  proceed- 
ing is  by  a  resident  creditor  against  a  non-resident  debtor,  and 
because  the  bond  is  endorsed  with  the  approval  of  the  Judge 
of  the  County  Court.  It  is  certainly  true,  that  in  order  to  ob- 
tain an  attachment  against  a  non-resident  debtor  at  the  suit  of 
a  resident  creditor,  the  affidavit  need  only  state  the  indebted- 
ness and  the  non-residence  of  the  defendant,  and  negative  any 
impropriety  of  motive  in  suing  out  the  same.  Nor  does  the 
bond  require  approval  in  any  other  manner,  than  by  the  officer 
who  issues  the  attachment;  yet  we  cannot,  according  to  any 
principle  heretofore  recognised,  intend,  ni  the  absence  of  any 
direct  or  indirect  allegation  or  recital,  that  the  plaintiff  below 
resided  without  the  State.  But  the  legal  and  reasonable  pre- 
sumption upon  this  record,  is,  that  the  plaintiff  states  more  in 
his  affidavit  than  was  essential,  and  the  indorsement  of  the 
Judge  of  the  county  court,  was  a  mere  act  of  supererrogation. 

We  do  not  deem  it  necessary  to  inquire,  whether  the  refusal 
to  quash  an  attachment,  is  in  any  instance,  revisable  on  error, 
or  whether  the  defendant  should  not,  where  his  objection  is  to 
the  affidavit  or  bond,  resort  to  a  plea  in  abatement.  Aik.  Dig. 
38,  sec.  3 — Acts  of  37,  p.  62,  sec.  4.  In  the  case  at  bar,  if 
the  objection  to  the  proceedings  was  available,  it  could  only 
have  been  brought  to  the  view  of  the  court  by  a  plea  in  abate- 
ment 

We  have  only  to  add,  that  the  judgment  is  affirmed. 
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CoTHRAN  et.  al.  V.  Weik. 

1.  On  appeal  from  a  justice  of  the  peace,  the  amonnt  of  damages  laid  in  the 
declaration  is  matter  of  form,  and  cannot  be  looked  to  to  show  that  the  Court 
had  no  jurisdiction:  that  is  ascertained  by  the  amonnt  of  the  recovery. 

Error  to  the  County  Court  of  Cherokee. 

THIS  action  was  commenced  before  a  justice  of  the  peace 
by  the  defendant  in  error  against  the  plaintiffs  in  error.  The 
justice  rendered  judgment  for  the  deffendants  below,  from  which 
the  plaintiff  appealed  to  the  County  Court  of  Cherokee.  In 
that  Court  the  plaintiff  filed  his  statement,  setting  forth  a  spe- 
cial contract,  on  which  he  all^dged  there  was  due  to  him  forty- 
nine  dollars  and  fifty-seven  dents;  also,  for  work  and  labor, 
money  paid  at  their  request,  &c.  and  laid  his  damage  at  one 
hundred  dollars.  The  defendants  pleaded  non  assumpsit,  and 
the  jury  having  given  a  verdict  in  favor  of  the  plaintiff  for 
twenty  dollars,  judgment  was  rendered  in  his  favor  for  that 
'Amount,  from  which  the  defendants  prosecute  this  writ  of  error. 

*The  only  error  insisted  on  is,  that  the  justice  had  no  juris- 
diction. 

Moore,  for  plaintiff  in  error. 
J.  L.  Martin,  contra. 

ORMOND,  J. — It  is  supposed  that  the  justice  of  the  peace 
had  no  jurisdiction  in  this  case,  because  the  damages  are  laid 
in  the  County  Court  at  one  hundred  dollars.  It  is  the  amount 
of  the  recovery,  and  not  the  sum  claimed,  which  settles  the 
question  of  jurisdiction.  But  the  amount  claimed,  both  before 
the  justice  and  in  the  County  Court,  was  less  than  fifty  dollars, 
and  the  actual  recovery  is  twenty  dollars.  The  assertion  of 
damages  in  the  declaration,  is  mere  matter  of  form,  and  can- 
not be  looked  to,  to  ascertain  whether  the  Court  have  jurisdic- 
tion or  not. 

Let  the  judgment  be  affirmed. 
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Foster,  and  others  v.  Harrison. 

1.  When  a  writ  of  error  is  sued  out  to  remove  a  case  from  the  county  to  the 
circuit  court,  and  the  record  is  not  filed,  but  the  writ  of  error  is  dismissed,  and 
the  judgment  of  the  county  court  affirmed  on  certificate,  the  judgment  entry 
must  shew  affirmatively,  every  fact  necessary  to  authorise  the  judgment  on 
certificate. 

2.  Whenthejudgment  entry  recites  that  it  appeared  from  the  certificate  of  the 
clerk  of  the  county  court,  that  one  of  two  defendants  to  a  judgment  in  that 
court,  prayed  for  and  obtained  a  writ  of  error,  and  executed  bond,  &c.  &c., 
the  legal  presumption  is,  that  the  writ  of  error  was  sued  out  by  one,  in  the  name 
of  both  defendants. 

Writ  of  error  to  the  Circuit  Court  of  Greene  county. 

Judgment  on  the  certificate  of  the  Clerk  of  the  County  Court. 
The  judgment  entry  recites  that  the  defendant  in  error  produc- 
ed the  certificate  of  the  Clerk  of  the  County  Court  of  Gi'eene 
county,  showing  a  judgment  at  the  November  Term,  1839, 
against  Foster  &  Allison ;  that  Foster,  on  the  28th  day  of  April 
1840,  prayed  for  and  obtained  a  writ  of  error  in  said  cause,  re- 
turnable to  the  then  present  term  of  the  Circuit  Court,  and 
gave  bond  according  to  law  to  prosecute  the  same,  with  John 
T.  Hundley  as  security,  and  no  transcript  of  the  record  in  said 
cause  having  been  filed,  it  was  considered,  &c.,  affirming  the 
judgment  with  10  per  cent  damages,  interest  and  costs. 

The  defendants  to  that  judgment^here  prosecute  their  writ  of 
error,  and  assign  as  error,  that  it  does  not  appear  that  Allison 
joined  in  suing  out  the  writ  of  error. 

JoxNEs,  for  the  plaintiff  in  error. 
Peck,  contra. 

GOLDTHWAITE,  J— 1.  There  is  no  question  but  that, 
according  to  the  course  of  practice  in  this  State,  judgments  such 
as  this,  must  show  every  fact  affirmatively  in  the  judgment  en- 
try that  is  necessary  to  sustain  the  summary  jurisdiction  exer- 
cised by  the  court. 

2.  It  is  equally  clear  that  the  recitals  of  the  judgment  con- 
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form  to  this  view  with  the  utmost  precision  and  correctness. 
The  legal  presumtion  arises^  that  both  defendants  were  named  as 
parties  in  the  writ  of  error,  when  the  clerk  certifies  that  one  of 
them  prayed  for  and  obtained  the  writ ;  because  on  such  case 
alone,  is  the  clerk  authorised  to  issue  it,  or  to  supersede  the- 
judgment. 

Let  the  judgment  be  affirmed. 


Chiles  v.  Beal. 

1.  According  to  the  modern  practice,  oyer  is  not  demandable  of  a  record,  unless 
it  be  of  a  deed  enrolled,  letters  of  administration,  &c. 

2.  The  proper  mode  of  taking  advantage  of  a  misrecital  of  a  record  in  pleading, 
is,  by  the  plea  of  nvl  fiel  record,  concluding  with  a  prayer  that  the  same  may 
be  inspected  by  the  Court.  A  demurrer  in  such  case,  would  not  avail  the  defen- 
dant, because  the  record  misrccited,  does  not  become  a  part  of  the  proceedings 
in  the  cause,  until  it  is  made  such  by  bill  of  exceptions. 

THIS  was  a  proceeding  by  scire  facias  against  bail  in  the 
County  Court  of  Greene  county.  In  the  sci.  fa.  the  action  in 
which  the  defendant  was  bail,  is  described  as  an  action  of 
"  trespass  on  the  case  upon  promises."  The  record  was  vouch- 
ed in  usual  form,  but  no  profert  was  made  of  the  bail  bond. 

The  defendant  craved  oyer  of  the  recognizance  of  bail,  and 
the  entire  record  of  the  cause  in  which  bail  was  taken,  set 
them  out  at  length  and  demurred.  The  writ  in  that  cause 
called  upon  defendant  to  answer  to  the  plaintiff  "in  a  plea  of 
trespass  on  the  case  upon  promises,"  while  the  condition  of  the 
bail  bond,  in  reciting  the  writ,  stated  that  the  defendant  was  re- 
quired to  answer  "in  an  action  of  trespass."  The  plaintiff 
joined  in  demurrerj  and  the  demurrer  was  sustained.  To  re- 
vise that  judgment,  a  writ  of  error  has  been  prosecuted  to  this 
Court. 

Peck  &  Clark  &  J.  B.  Clarke,  for  plaintiff  in  error. 
Murphy  &  Jones,  for  defendant. 
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COLLIER,  C.  J. — It  is  insisted  for  plaintiff  in  error,  that  as 
oyer  cannot  be  had  of  a  record,  no  objection  could  have  been 
taken  on  demurrer  ta  a  defect  in  the  bail  bond. 

Oyer  it  is  said,  was  formerly  demandable,  not  only  of  deeds, 
but  of  records;  but  by  the  more  recent  practice,  it  is  not  grant- 
ed of  a  record.  The  King  v.  Amery,  (1  T.  Rep.  150;)  unless 
it  be  a  deed  enrolled,  letters  of  administration,  &c.  of  which 
profert  is  made.  (1  Arch.  Prac.  164.)  Of  private  icritings 
not  under  seal,  oyer  never  could  be  claimed  of  right,  but  Courts 
will  sometimes  make  an  order  for  their  production,  so  as  to  en- 
able the  opposite  party  to  plead.  (Tidd's  Prac.  639:  8th  ed.; 
1  Saund.  Rep.  9,  d.  n.  (g) ;  Stephen  on  Plead.  69,  and  notes  3, 
Amen.ed.;  1  Saund.  Rep.  92,  a.  n.  3.) 

The  proper  mode  of  taking  advantage  of  a  misrecital  of  a 
record  in  pleading,  is  not  by  a  demurrer,  but  by  the  plea  of 
nul  tiel  record,  concluding  with  a  prayer,  that  the  same  may 
be  inspected  by  the  court.  (3  Salk.  R.  330.)  And  this  prac- 
tice is  dictated  by  the  consideration,  that  the  record  misreci- 
ted,  does  not  become  a  part  of  ihe  proceedings  in  the  cause,  un- 
til it  is  made  such  by  bill  of  excepticyis.  (9  Johns.  Rep.  287; 
Dane's  Ab.  chap.  179^  a.  13,  s.  4.) 

From  this  view,  it  will  follow,  that  the  variance  (if  any)  be- 
tween the  bail  bond  actually  executed,  and  that  described  in 
the  scire  fofiias,  was  not  properly  presented  to  the  Court,  for 
its  decision. 

As  it  is  not  pretended  that  the  bail  bond  as  described  in  the 
scire  facias,  is  defective,  the  County  Court  should  not  have 
sustained  the  demurrer.  And  without  inquiring  whether  the 
bond  was  described  according  to  its  legal  effect,  the  judgment 
is  reversed,  and  the  cause  remanded. 
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Hallett  v.  Lee  and  others. 

1.  On  a  motion  against  a  sheriff,  suggesting  that  by  due  diligence,  the  money 
due  on  an  execution  could  have  been  made,  a  traverse  of  the  allegations  of  the 
suggestion,  would  be  an  issue  under  the  statute. 

2.  The  sheriff  may  plead  to  such  a  suggestion  any  matter  in  excuse  or  avoid- 
.anee,  which  would  negative  the  allegation  of  want  of  proper  diligence. 

3.  A  plea,  which  merely  states  that  the  execution  was  levied  a  short  time  before 
the  return  day,  a  delivery  bond  taken  and  returned  forfeited,  without  showing 
a  sufficient  excuse  for  the  delay,  is  bad. 

4.  It  is  the  duty  of  the  sheriff  to  provide  himself  with  a  sufficient  number  of  com- 
petent deputies  to  enable  him  to  execute  the  mandates  of  the  Court  within 
the  time  prescribed  by  law. 

Error  to  the  Circuit  Court  of  Bibb. 

THE  plaintiff  in  error  gave  notice  to  the  defendant  in  error, 
the  sheriff  of  Bibb  county,  and  others,  his  securities,  that  a  mo- 
tion would  be  made  against  him  for  failing  to  make  the  money 
on  an  execution  which  came  to  his  hands  from  the  Circuit  Court 
of  Bibb  county,  on  the  24th  April,  1839,  in  favor  of  the  plain- 
tiff, against  Jacob  Mayberry,  for  twenty-six  hundred  and  forty- 
six  dollars,  besides  costs;  the  money  on  which  it  is  suggested, 
coald  have  been  made  by  due  diligence. 

The  sheriff  appeared  and  pleaded  that  he  levied  the  execu- 
tion upon  the  goods  of  the  defendant  in  execution,  on  the  9th 
September,  1839,  and  before  the  return  day  thereof;  that  the 
defendant  in  execution,  executed  a  delivery  bond,  with  surety, 
to  deliver  the  negroes  levied  on  upon  the  23d  September,  .1839, 
the  day  advertised  for  the  sale  thereof;  that  the  negroes  were 
not  delivered,  and  that  ten  days  afterwards  he  returned  the 
bond  forfeited,  and  concludes  with  a  verification. 

To  this  plea  the  plaintiff  demurred,  which  the  Court  over- 
ruled, and  judgment  was  entered  for  the  defendants. 

The  error  assigned  is,  the  overruling  the  demurrer. 

Clarke,  for  plaintiff  in  error. 
J.  L.  Martin,  contra. 

ORMOND,  J — The  statute  which  authorises  a  suggestion 


JUNE  TERM,  1841. 29 

Hallett  V.  Lee  and  others. 

to  be  made  to  the  Court,  that  the  amount  to  be  collected  on  an 
execution,  could  have  been  made  by  the  sheriff,  "by  due  dili- 
gence," requires  the  Court,  "  forthwith,  to  cause  an  issue  to  be 
made  up  to  try  the  fact."  The  counsel  for  the  plaintiff  insists 
that,  as  the  issue  must  consist  of  a  denial  by  the  sheriff  of  the 
facts  alleged  in  the  suggestion,  that  no  plea  should  be  received. 

The  sheriff  discharges  himself  from  responsibility,  by  show- 
ing due  diligence,  and  to  enable  him  to  do  this,  nothing  more 
is  necessary  than  to  traverse  the  facts  contained  in  the  sugges- 
tion, and  this  was  doubtless  the  issue  which  the  act  contem- 
plates. But  if  the  defence  of  the  sheriff  consists  of  new  mat- 
ter, or  matter  in  avoidance,  a  mere  denial  of  the  allegations  of 
the  suggestion  would  not  be  sufficient,  and  he  must  therefore 
be  allowed  to  make  his  defence  by  plea. 

But  the  plea  in  this  case  does  not  traverse  the  facts  of  the 
suggestion,  nor«does  it  state  any  fact  which  can  be  received 
as  an  excuse  for  the  want  of  due  diligence. 

The  only  fact  stated  in  it  is,  that  the  execution  was  in  fact 
levied  about  three  weeks  before  the  return  day  thereof,  that  the 
property  was  not  delivered  en  the  day  appointed  for  its  sale, 
and  that  the  bond  taken  for  its  delivery  has  been,  returned  by 
him  forfeited.  No  excuse  whatever,  is  offered  for  retaining 
the  execution  nearly  five  months  without  a  levy_;  and  we  must 
therefore  infer,  that  during  the  whole  of  that  period  there  was 
no  obstacle  to  a  levy.  The  plea  then,  is  in  fact,  a  distinct  ad- 
mission of  the  charge  in  the  suggestion,  that  by  due  diligence, 
the  money  could  have  been  made,  and  it  is  difficult  to  conceive 
how  such  a  plea  could  be  seriously  opposed  by  counsel,  or 
gravely  entertained  by  the  Court.  It  has  be"en  remarked  pre- 
viously by  this  Court,  that  press  of  business  is  no  excuse  for  a 
sherifl'in  failing  to  make  money  on  an  execution.  In  propor- 
tion to  the  amount  of  business  in  his  hands,  are  the  emoluments 
of  his  office,  and  it  is  his  duty  to  provide  himself  with  a  suffi- 
cient number  of  competent  deputies  to  enable  him  to  execute 
the  mandates  of  the  Court,  within  the  time  prescribed  by  law. 

The  judgment  of  the  Court  below  should  have  been  for  the 
plaintiff,  and  it  is  therefore  reversed,  and  the  cause  remanded. 
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Cater  and  Greening  v.  Hunter,  adm'rs. 

1.  A  declaration  describing  a  promissary  note  as  bearing  date  in  November, 
1836,  and  payable  on  the  1st  day  of  March,  eighteen  hundred  and  twenty, 
nine,  meaning  thirty-nine,  must  be  considered  as  containing  a  sufficient  cause 
of  action,  after  a  judgment  by  default. 

2.  The  defendant  omitting  to  plead  to  such  a  declaration,  thereby  admits  the 
cause  of  action  as  stated,  and  the  damages  may  be  ascertained  by  the  clerk, 
without  the  intervention  of  a  jury.  ^ 

Writ  of  errer  to  the  Circuit  Court  of  Conecuh  county. 

ACTION  of  assumpsit  on  a  promissory  note,  which  is  de- 
scribed in  the  declaration,  as  dated  on  the  5th  day  of  Novem- 
ber 1836,  and  the  averment  is  made,  that  thereby  the  said  de- 
fendant promised  to  pay  to  the  plaintiff's  intestate  the  sum  of 
one  thousand  dollars  on  the  first  day  of  March  1829,  (meaning 
thirty-nine.) 

The  defendants  suffered  judgment  to  go  against  them  by  de- 
fault, and  now  assign  for  error, 

1.  That  the  instrument  declared  on,  will  not  maintain  a  spe- 
cial assumpsit. 

2.  That  the  averment  is  not  sufficiently  positive  and  certain; 
that  the  defendants  by  the  said  note  intended  to  pay  the  said 
sum  of  money  at  a  difi'erent  time  from  that  stated  in  the  note. 

3.  The  averments  of  the  declaration  respecting  the  suppos- 
ed mistake  should  have  been  proved.  ' 

4.  Judgment  final  could  not  properly  be  rendered  without 
the  intervention  of  a  jury. 

Hammond,  for  the  plaintiffs  in  error,  cited  Chitty  on  Bills 
354.  1  Chitty's  Plead.  304,  307.  Thompson  vs.  Gray,  2  S. 
&  P.  60. 

BoLLiNG,  contra,  relied  on  McGehee  vs.  Childress,  (2  Stew't 
50.) 

GOLDTH WAITE,  J.— 1 .  The  first  and  second  assignments 
of  error  question  the  sufficiency  of  the  declaration  to  charge 
the  defendants. 
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The  note  is  described  according  to  its  terms,  and  tiie  decla- 
ration must  be  considered  as  insisting  that  the  parties,  by  the 
words  eighteen  hundred  and  twenii/'tiine,  meant  the  year  of 
our  Lord  one  thousand  eight  hundred  thirty-nine. 

It  is  very  evident,  when  the  date  and  time  of  paymentis 
compared  together,  that  there  must  be  a  mistake  in  one  of  these 
.particulars.  *  The  plaintiffs  aver,  in  substance,  that  the  mistake 
is  in  the  time  of  payment,  and,  although  the  averment  is  not 
very  precise  or  definite,  we  must  intend  it  to  be  sufficient  after 
a  default;  indeed,  it  is  difficult  to  say  why  the  allegation  of  what 
was  meant  by  the  note,  would  not  be  sufficient  under  any  as- 
pe.:t  in  which  this  case  could  be  presented.  The  question  does 
not  arise,  how  this  averment  was  to  be  proved,  if  denied ;  nor 
need  we  consider  how  far  the  note  itself  would  be  evidence  of 
the  intention  of  the  makers. 

2.  The  defendants  by  suffering  a  default  admitted  the  cause  of 
sction  as  stated  in  the  declaration,  and  it  was  competent  for  the 
clerk  to  proceed  and  compute  the  damages  according  to  the 
averments  of  the  declaration,  as  the   amount  due  was  cer- 
tain and  ascertained  by  the  note.    If,  as  the  defendants  suppose,        ,^ 
the  mistake  is  in  the  particular  of  the  date,  then  the  defendants  .^1* 
so  far  from  being  injured  by  the  assessment  of  the  clerk,  havd^^r** 
reaped  a  considerable  benefit  in  escaping  the  infliction  of  ten 
years  interest. 

In  the  case  of  McGehee  vs.  Childress,  (2  S.  «fc  P.  50,)  it  was 
held  by  this  court,  that  a  judgment  by  default,  admitted  the  al- 
legation of  the  declaration,  that  the  event  had  happened,  on 
which  the  note  described  in  that  case,  became  due. 
,  The  same  principle  must  govern  this  suit. 

Let  the  judgment  be  affirmed. 
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Williamson  v.  Brooks,  claimant  of  the  Robert  Morris. 

1.  The  intervention  of  a  claimant  of  a  vessel  libelled,  and  his  entering  into  stip- 
ulation to  pay  and  satisfy  the  decree,  will  render  it  unnecessary  to  make 
monition,  so  far  as  the  claimant  is  concerned  ;  and  the  libel  will  not  be  dis. 
missed  for  the  failure  to  do  so,  although  the  order  of  seizure,  directs  moni- 
tioo  to  be  made  generally. 

THIS  was  a  proceeding  under  the  statute,  in  the  county 
court  of  Sumter,  in  the  nature  of  a  Hbel  in  admiralty. 

The  hbel  alleged  that  the  hbellant  caused  to  be  shipped  on 
the  steam-boat  Robert  Morris,  at  the  city  of  ^Mobile,  sundry- 
articles  of  merchandize,  particularly  described,  consigned  to 
himself  at  Gainesville,  in  the  county  of  Sumter:  that  the  mer- 
chandize was  never  delivered  to  the  libellant,  according  to  th'-' 
terms  of  the  bill  of  lading,  or  in  any  other  manner.  The  Judge 
of  the  County  court,  to  whom  the  libel  was  addressed,  with  a 
prayer,  for  that  purpose,  indorsed  thereon  his  Jiat  in  the  fol- 
lowing words: 

."  To  the  clerk  of  the  County  Court  of  Sumter  county.  Let 
a  warrant  of  seizure  issue  against  the  within  named  boat,  Rob- 
ert Morris,  commanding  any  sheriff  of  the  State  of  Alabama,  to 
seize  and  take  into  his  possession,  the  said  boat,  her  tackle,  ap- 
parel and  furniture,  and  the  same  in  his  possession,  safely  to 
keep,  so  as  to  be  subject  to  the  future  decree  of  the  court ;  bu; 
subject  nevertheless,  in  the  meantime,  to  be  replevied  out  of  his 
hands,  upon  bond  or  stipulation,  with  security  Being  entered 
into  in  due  form  of  law ;  and  united  with  said  warrant,  let 
there  be  a  clause,  commanding  that  due  monition  be  given  to 
all  persons  whom  it  may  concern,  by  attaching  a  copy  of  said 
process  upon  some  conspicuous  part  of  the  boat,  to  be  and  ap- 
j)ear  at  the  next  term  of  the  County  Court  of  Sumter  county, 
to  shew  cause,  if  any  they  have  or  can,  why  the  said  boat  should 
not  be  condemned,  the  said  libel  sustained,  and  the  prayer  of 
relief  granted." 

Tlie  warrant  of  seizure  was  issued  and  executed  by  the 
sheriff,  taking  into  his  possession  the  boat  with  her  tackle,  &c.; 
which  was  claimed  by  Alphonso  Brooks,  the  master,  who  en- 
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tered  into  a  stipulation  upon  replevying  the  boat,  conditioned  ; 
that  "if  said  Brooks,  the  claimant  of  said  boat,  shall  pay  such 
judgment  as  shall  be  recovered  and  rendered  on  said  libel,  then 
this  bond  to  be  void,  otherwise,  in  full  force." 

The  cause  being  called  for  trial,  the  same  was  dismissed  on 
motion,  because  it  did  not  appear  by  the  sheriff's  return,  that 
monition  had  been  made  as  directed  by  the  writ  of  seizure. 
From  which  decree,  the  libellant  appealed  to  this  Court. 

Reavis,  for  the  plaintiff  in  error. 
Murphy  &  Jones,  for  the  defendant. 

COLLIER,  C.  J. — The  monition  required  by  the^a^  of  the 
Judge,  was  general,  and  addressed  to  all  the  world,  so  that  all 
persons  who  were  interested  in  resisting  the  lien  upon  the  boat 
set  up  by  the  hbel,  might  be  advised  of  its  pendency.  Its  ob- 
ject was  not  to  protect  the  claimant  and  his  co-stipulator  from 
personal  liability  to  the  libellant's  demand,  but  to  prevent  the 
boat  from  being  subjected  to  its  satisfaction,  in  despite  of  the 
paramount  liens  of  others.  (Dunlap's  Ad.  Prac.  133.)  Now 
the  hen  of  the  libellant  was  discharged  as  soon  as  the  claimant 
ihtervened  and  entered  into  the  stipulation.  (See  4th  sec. 
of  Act  of  1824,  Aikin's  Digest,  390.  Richardson,  et  al.  v. 
Cleaveland  &  Huggins,  5  Porter'^  Rep.  268;  Livingston,  et.  al. 
v.  steam-boat  Tallapoosa,  9  Porter's  Rep.  116.)  This  being  the 
case,  there  was  no  conflicting  lien  in  controversy ;  no  person 
was  to  be  benefitted  or  prejudiced  by  making  monition,  as  di- 
rected by  the  order  of  seizure.  The  Judge,  had  he  thought 
proper,  could  have  made  his  order  conditional,  directing  moni- 
tion to  be  made,  only  in  the  event,  that  no  claimant  intervened 
and  entered  into  stipulation;  and  having  ma^e  it  absolute  in  its 
terms,  that  cannot  be  made  indispensable,  which  otherwise 
would  be  wholly  immaterial.    ' 

The  purpose  to  be  effected  by  monition  being  superseded  by 
the  stipulation,  the  County  Court  erred  in  dismissing  the  libel; 
consequently  its  decree  is  reversed,  and  the  cause  remanded. 
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Foster  v.  McDonald. 

1.  When  the  holder  of  a  bill  of  exchange  and  the  party  sought  to  be  charged  on 
it,  reside  in  the  same  place,  notice  of  the  dishonor  of  the  bill  must  be  given 
him  personally. 

2.  Where  a  bill  is  remitted  to,  or  placed  in  the  hands  of  a  factor  or  agent,  for  pre- 
sentment, for  acceptance,  or  payment,  the  agent  is  not  bound  to  give  the  party 
sought  to  be  charged,  notice  of  the  dishonor  of  the  hill,  but  may  notify  hia 
principal  of  the  fact,  and  a  seasonable  notice  from  him  to  such  party,  will  be 
sufficient.  But  if  the  agent  should  give  the  necessary  notice,  it  will  be  suffi- 
cient. 

Error  to  Tuskaloosa  County  Court. 

THIS  was  an  action  of  assumpsit,  by  the  defendant  in  error 
against  the  plantifFin  error,  as'indorsee  of  a  bill  of  exchange. 

The  bill  was  dated,  Tuskaloosa,  26th  December,  1836,  and 
drawn  by  Moses  P.  Walker,  in  favor  of  J.  J.  Foster,  for  twelve 
hundred  and  fifty  dollars,  on  the  1st  January,  1839,  negotiable 
and  payable  at  the  Bank  of  the  State  of  Alabama. 

The  bill  though  not  drawn  on,  was  accepted  by  G.  Long- 
mire,  and  endorsed  by  the  defendant  Robert  J.  Walker,  and 
Dubose  &  Roff,  which  last  indorsement  was  filled'  up  to  the 
order  of  E.  F.  Oomegys,  Esq.  cashier. 

At  the  maturity  of  the  bill,  it  was  presented  by  a  notary  pub- 
lic at  the  bank  for  payment,  who,  for  default  of  payment,  made 
protest  and  certifies,  that  "  notices  of  protest  were  deposited  in 
in  the  post-office  same  day,  for  the  drawer  and  first  two  indor- 
sers,  respectively,  at  this  place."  The  defendant  then  proved, 
that  before,  and  at  the  maturity  of  the  bill,  he  resided  at  Tus- 
kaloosa, the  place  of  payment,  and  moved  the  court  to  charge 
the  jury,  that  upon  the  evidence  offered,  the  plaintitf  is  not  en- 
titled to  a  verdict,  which  the  court  refused  ;  and  further,  that 
unless  the  jury  were  satisfied,  from  the  evidence,  that  personal 
notice  was  given  to  the  defendant,  of  the  protest  for  non-pay- 
ment of  the  bill,  they  must  find  for  the  defendant ;  which  was 
refused  ;  and  the  court  charged  the  jury,  that  personal  service 
of  notice  of  the  dishonor  of  the  bill  was  not  necessary  to  charge 
the  defendant,  except  where  the  parties  all  resided  in  the  same 
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city,  and  that  the  notice  stated  by  the  notary  to  have  Tjeen 
given,  was  sufficient. 

To  the  refusal  to  charge  and  to  the  charge  given,  the  de- 
fendant excepted,  and  now  assigns  for  error. 

Martin  &  J.  Porter,  for  plaintiff  in  error. 
Phelan,  cojitra. 

ORMOND,  J.— It  is  the  settled  law,  that  when  the  holder 
of  a  bill  and  the  party  sought  to  be  charged  on  it  as  drawer  or 
endorser,  reside  in  the  same  place,  notice  must  be  given  per- 
sonally, of  the  dishonor  of  the  bill.  Stephenson  v.  Primrose, 
8th  Porter  155,  and  cases  there  cited.  In  this  case,  personal 
notice  was  not  given  to  the  indorser,  of  the  dishonor  of  the  bill, 
but  he  is  sought  to  be  charged  on  a  notice,  placed  in  the  post- 
office  at  Tuskaloosa,  in  which  place  he  resided. 

To  ascertain  then  whether  this  notice  was  sufficient,  we 
must  inquire  whether  the  holder  resided  in  the  same  place ; 
if  he  did,  on  the  authority  of  the  case  just  cited,  the  notice 
would  not  be  sufficient. 

The  declaration  alleges  that  the  bill  was  endorsed  to  the 
plaintiff.  The  bill  itself  is  set  out  in  the  bill  of  exceptions,  tak- 
en on  the  trial,  with  its  indorsements,  but  neither  upon  that, 
nor  upon  the  bill,  as  recited  in  the  protest,  is  the  name  of  the 
plaintiff  found,  the  last  endorsement  being  filled  up  to  the  order 
ofE.  F.  Comegys,  cashier,  by  whose  order,  and  as  holder  for 
the  Bank  of  the  State  of  Alabama,  it  is  stated  in  the  protest  to 
have  been  protested  for  non-payment.  The  legal  inferrence 
from  this  testimony  is,  that  the  bank  was  the  holder  of  the  bill 
at  the  time  of  the  protest,  and  being,  as  we  judicially  know,  lo- 
cated at  the  same  place  with  the  residence  of  the  plaintifl'in 
error,  he  was  entitled,  upon  the  dishonor  of  the  bill,  to  a  person- 
al notice.  The  notice,  therefore,  which  was  given  to  him,  by 
putting  a  letter  in  the  post-office,  directed  to  him,  was  not  suffi- 
cient. 

It  must  be  presumed  that  the  plaintiff  became  the  holder  of 
the  bill,  since  its  dishonor ;  but  it  would  have  been  competent 
for  him  to  prove  that  he  was  the  holder  of  the  bill  before  its 
maturity,  and  that  the  bank  was  merely  his  factor  or  agent. 
If  such  were  the  fact,  and  the  holder  did  not  reside  in  Tuska- 
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loosa,  the  notice  of  the  non-payment  of  the  bill  might  have  been 
given  through  the  post-office,  to  the  holder,  and  a  notice  by 
him  to  the  endorser,  of  the  dishonor  of  the  bill,  by  the  next  mail 
after  his  receipt  of  notice,  would  have  been  sufficient  to  charge 
him.  It  is  true,  a  notice  by  the  agent  or  notary,  would  hqve 
been  sufficient  to  charge  the  plaintiff  in  error,  if  made  in  the 
mode  which  the  law  requires,  but  an  agent  or  factor  as  such, 
is  not  required  to  do  more,  than  to  inform  his  principal  of  the 
dishonor  of  the  bill. 

Thus,  in  Colt  v.  Noble,  5  Mass.  Rep.  167;  where  the  holder 
of  a  bill  drawn  on  London,  lived  in  Madras,  in  the  East  Indies, 
and  the  indorser  at  Portsmouth,  in  the  United  States,  it  was 
held,  that  the  agents  of  the  holder  in  London,  upon  the  dishonor 
of  the  bill,  were  not  bound  to  give  notice  of  the  protest  to  the 
indorser,  but  might  return  the  bill,  with  the  protest,  to  the  holder 
whose  duty  it  would  be  to  give  seasonable  notice  to  the  indor- 
ser :  See  also  to  the  same  effect,  State  Bank  v.  Ayres,  2  Hal- 
stead,  130;  Haynes  v.  Birks,  3  Bos.  &  Pul.  599;  and  Tunno  v. 
League,  2  Johns.  Cases,  1. 

If  however,  it  should  hereafter  appear,  that  from  the  residence 
of  the  holder  at  a  distance  from  this  place,  notice  of  the  dis- 
honor of  the  bill  could  not  have  reached  the  plaintiff  in  error, 
as  soon  as  the  informal  notice  actually  given  by  the  notary, 
through  the  post-office,  it  might  be  a  question  whether  the 
notice  actually  given,  was  not  sufficient;  but  as  that  point  is 
not  presented  on  the  record,  we  express  no  opinion  upon  it. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  Where  money  is  wagered  and  deposited  in  the  hands  of  a  stake-holder,  it  may 
be  arrested  by  either  party  before  it  is  paid  over,  by  a  notice  not  to  pay  it.  In 
such  a  case,  however,  a  special  demand  would  be  necessary  to  enable  bitn 
who  gave  the  notice,  to  maintain  an  action  for  the  sum  deposited  by  him. 

2.  But  if  the  stake-holder,  after  being  so  notified  by  one  of  the  parties,  pays  the 
money  to  the  other,  he  thereby  waives  the  special  demand,  and  may  be  sued  as 
soon  as  the  plaintiff  elects  to  consider  the  wager  as  void  ;  or  as  soon  as  it  is  as* 
certained  that  in  point  of  fact,  the  wager  was  neither  lost  nor  won. 

Writ  of  error  to  the  County  Court  of  Sumter  county. 

ASSUMPSIT  on  the  common  money  counts.  Verdict  for 
the  defendant  on  the  general  issue,  and  judgment  thereon. — 
The  writ  was  issued  on  the  third  day  of  February,  1840. 

At  the  trial,  the  plaintiff  proved  that  some  time  in  the  year 

1839,  and  previous  to  the  election  held  in  said  county,  he  betted 
the  sum  of  five  hundred  and  fifty  dollars,  with  one  Tankersley, 
upon  the  result  of  the  Senatorial  election.  The  money  was  de- 
posited in  the  hands  of  the  defendant.  On  the  day  following 
the  election,  and  before  the  defendant  had  paid  over  the  mo- 
ney to  Tankersley,  the  plaintiff  gave  notice  to  the  defendant  not 
to  pay  it  over,  as  the  election  would  be  contested.  The  de- 
fendant replied  that  he  would  not.  The  plaintiff  some  weeks 
after  this,  was  notified  by  the  defendant,  that  he  had  paid  the 
money  to  Tankersley,  who  would  indemnify  him  for  all  losses. 
The  election  was  subsequently,  on  the  28th  day  of  January, 

1840,  declared  insufficient  to  entitle  the  returned  member  to 
his  seat  in  the  Senate,  and  a  new  election  directed  to  be  had. 

On  this  evidence,  the  plaintiff  requested  the  court  to  charge 
the  jury,  if  they  believed  the  defendant,  as  stakeholder,  had  re- 
ceived five  hundred  and  fifty  dollars  from  the  plaintiff,  to  abide 
the  result  of  the  said  election  for  Senator,  and  the  defendant 
had  been  notified  by  him  not  to  pay  over  the  money  to  the  sup- 
posed winner,  then  he  was  entitled  to  recover  of  the  defendant. 
The  Court  refused  to  give  this  charge,  but  instructed  the  jury 
that  it  was  necessary  for  the  plaintiff  to  prove  an  actual  de- 
mand of  the  money  before  he  could  recover. 
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The  plaintiff  then  requested  the  Court  to  charge  the  jury, 
that  if  the  defendant  had  received  notice  from  the  plaintiff  not 
to  pay  over  the  money,  previous  to  paying  it  over,  this  M^as 
equivalent  to  a  demand.     This  charge  was  refused. 

The  plaintiff  further  requested  the  Court  to  charge  the  jury, 
that  if  the  plaintiff,  when  he  notified  the  defendant  not  to  pay 
over  the  money,  had  given  him  leaVe  to  keep  it,  subject  to  the 
final  decision  of  the  election,  and  the  defendant,  before  such 
decision,  had  paid  it  over  to  the  supposed  winner,  and  had  no- 
tified the  plaintiff  of  this  fact  before  the  commencement  of  this 
suit,  then  these  circumstances  cons'tituted  a  case  in  which  no 
demand  was  necessary. 

This,  also,  was  refused,  and  the  jury  was  instructed,  that  if 
the  defendant  was  authorised  to  retain  the  money  for  a  given 
time,  and  before  the  expiration  of  that  time  he  had  paid  it  over 
to  the  supposed  winner,  it  was  a  circumstance  M'hich  they 
might  consider  as  determining  the  question,  whether  a  demand 
was  or  was  not  made. 

To  all  these  charges  as  given,  and  refused  to  be  given,  the 
plaintiff  excepted,  and  now  assigns  that  the  County  Court  er- 
red in  the  several  matters  excepted  to. 

Peck,  for  the  plaintiff  in  error. 
Jones,  contra. 

GOLDTHWAITE,  J.— I.  The  plaintiff  in  this  case,  after 
the  supposed  determination  of  the  wager,  gave  notice  to  the 
stake-holder  to  retain  the  money  in  his  hands,  and  not  to  pay  it 
over  to  the  supposed  winner.  This  arrested  the  money  in  his 
liands,  and  it  could  at  any  time  after  this  have  been  re- 
claimed by  the  plaintiff,  and  the  defendant  would  not  have  been 
authorised  to  withhold  it,  even  if  the  wager  had  been  decided 
against  the  former.  This  was  settled  in  the  ease  of  Wood  v. 
Duncan.^  9  Porter,  227.  It  appears,  however,  that  the  event 
on  which  the  wager  was  to  be  determined,  in  point  of  law,  ne- 
ver took  place,  for  the  bill  of  exceptions  shows  that  the  election 
was  declared  to  be  void,  and  a  new  one  ordered.  The  conse- 
quence of  this  decision  was,  to  remit  the  parties  to  this  wager, 
to  all  their  original  rights  to  the  monies  severally  deposited  by 
them.    If  the  money  had  then  remained  with  the  stake-holder, 
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a  special  demand  would  have  been  necessary  to  entitle  the 
plaintiff  to  recover  it. 

2.  No  special  demand^  however,  was  necessary  under  the 
circumstances  of  this  case.  It  appears  that  doubts  had  arisen 
with  respect  to  the  validity  of  the  election,  as  declared  in  the 
first  instance.  The  plaintiff  informed  the  stake-holder  that 
the  election  would  be  contested,  and  notified  him  not  to  pay 
the  wager  to  the  then  supposed  winner.  Afterwards,  and  be- 
fore the  decision  of  the  proper  authority  on  the  contested  elec- 
tion, the  stake-holder  pays  over  the  money  to  the  supposed 
winner,  and  informs  the  plaintiff  that  he  had  done  so,  and  that 
the  then  supposed  winner  would  indemnify  him  for  all  losses. 
Certainly,  after  this,  a  demand  was  entirely  unneessary  to  ena- 
ble the  plaintiff  to  maintaia  his  action,  whether  he  elected  to 
consider  the  wager  as  illegal  and  at  an  end ;  or  whether  lie 
awaited  the  final  decision,  which  in  effect,  decided  that  the  wa- 
ger was  neither  lost  or  won.  The  latter  course  was  pursued, 
and  this  action  was  commenced  in  February,  184,0,  the  decision 
having  been  made  a  few  days  previously. 

The  defendant,  by  his  own  act,  in  paying  over  the  money, 
must  be  considered  as  waiving  any  right  to  a  special  demand. 
In  the  case  of  Rathbun  v.  Ingalls,  7  Wend.  320,  it  is  sa!id  that 
an  intention  formed  by  an  agent  to  retain  money,  and  commu- 
nicated to  others,  but  not  to  the  plaintiff,  would  not  dispense 
with  a  demand.  But  it  is  admitted  in  that  case,  if  the  inten^- 
tion  had  been  communicated  to  the  plaintiff,  it  would  have 
waived  the  demand. 

The  County  Court  erred  in  instructing  the  jury  that  the 
plaintiff  could  not  recover  without  proof  ©f  a  special  demand 
of  the  money. 

Let  the  judgment  be  reversed,  and  the  case  remanded^ 
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FiTZPATRicK,  et  al.  V.  Featherstone  and  McDougald. 

1.  Chancery  will  not  enforce  the  specific  performance  of  a  contract  for  the  sale 
of  lands,  where  it  appears  from  the  allegations  of  the  bill,  that  the  vendor  has 
no  title ;  for  such  a  decree  would  be  to  compel  the  performance  of  an  unlaw, 
ful  act 

2.  A  contract  for  the  purchase  of  land,  will  not  be  rescinded,  where  the  pur. 
chaser,  does  not  offer  to  return  the  land  to  the  vendor, ;  and  a  [bill  which  al- 
leges the  inability  of  the  vendor  to  make  title,  but  declares  the  willingness 
of  the  vendee  to  pay  the  purchase  money,  upon  receiving  a  complete  title, 
does  not  authorise  a  decree  to  rescind  the  contract. 

3.  Where  a  bill  is  filed  to  obtain  an  injunction,  and  dismissed  generally,  such  a 
decree  will  not  bar  an  original  bill  for  relief,  in  which  other  questions  shall  ba 
presented. 

This  cause  comes  here  by  writ  of  error,  from  the  Chancery 
Court  sitting  at  Montgomery. 

THE  plaintiffs  allege  in  their  bill,  that  in  the  year  1836, 
they  contracted  with  the  defendant,  Featherstone,  for  the  pur- 
chase of  several  tracts  of  land,  situate  in  the  county  of  Ma- 
con, at  the  price  of  eleven  thousand  dollars — one  half  of  this 
sum  was  to  have  been  paid  sixty  days  after  the  purchase,  and 
the  balance  in  twelve  months.  The  sum  first  due  has  been 
paid,  and  for  the  paymen  t  of  the  last  sum,  they  executed  their 
promissory  note,  payable  twelve  months  after  date. 

The  lands  agreed  to  be  sold,  it  appears,  were  reservations  of 
Creek  Indians,  under  the  treaty  of  1832,  and  the  vendor  repre- 
sented to  the  plaintiffs  "  that  he  possessed  the  approved  con- 
tracts" therefor ;  and  in  a  bond  which  he  executed  to  the  plain- 
tiffs, covenanted  to  obtain  patents  for  the  lands  by  the  first  day 
of  January,  1839,  and  to  make  titles  to  them  for  the  same,  as 
soon  as  patents  should  issue  "from  the  government  of  the  Uni- 
ted States." 

It  is  further  stated,  that  the  plaintiffs  have  never  been  in  the 
oc/waZ  possession  of  the  lands  in  question;  that  Featherstone 
"never  did  possess  the  approved  contracts  for  the  same,"  and 
now  resides  without  the  limits  of  the  State,  and  is  of  very  doubt- 
ful solvency. 
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The  complainants  allege,  that  Featherstone  made  fraudulent 
representations  to  them  touching  his  title  to  the  lands,  and  a 
fraudulent  combination  between  himself  and  co-defendant,  by 
which  McDougald  became  assignee  of  their  second  note,  and 
has  prosecuted  a  suit  thereupon  to  judgment  against  them  in 
the  Circuit  Court  of  Macon. 

The  complainants  declare  their  readiness  and  willingness, 
and  offer  to  pay  the  judgment  recovered  by  McDougald,  when- 
ever their  vendor  shall  make  them  titles  pursuant  to  the  condi- 
tion of  his  bond. 

Itjs  prayed  that  execution  upon  the  judgment  may  be  en- 
joined, and  that  the  defendants  may  answer;  "and  that  your 
orators  may  have  such  other  and  further  relief  in  the  premises 
as  to  your  honor  shall  seem  meet,  and  the  nature  and  circum- 
stances of  the  case  may  require." 

The  defendants  answered  severally,  very  fully,  denying  all 
fraud  and  combination,  wherewith  they  are  respectively  charg,- 
ed;  and  the  defendant,  Featherstone,  avers,  that  he  had  approv- 
ed contracts  for  the  several  tracts  of  land,  and  if  patents  had 
not  been  issued  by  the  government  for  the  same,  they  would 
issue  as  a  matter  of  course.  That  he  is  willing  to  make  the 
necessary  titles  to  the  complainants,  and  demurs  to  their  bill 
because  it  is  not  alleged  therein  that  a  deed  was  ever  presented 
to  him  for  his  execution. 

The  chancellor  dissolved  the  injunction  and  dismissed  the 
bill,  because  the  answers  denied  all  the  material  allegations, 
and.  there  was  no  prayer  for  "  relief  beyond  the  injunction." — 
The  dismissal  of  the  bill  is  now  assigned  for  error. 

Harris,  for  the  plaintiffs  in  efror. 
Bascom,  for  the  defendants. 

COLLIER,  C.  J. — It  is  not  insisted  tflat  the  injunction  was 
improperly  dissolved,  nor  indeed  can  it  be,  as  the  answers  con- 
tain a  direct  denial  of  the  allegations  of  the  bill  on  which  the 
complainants  rest  their  claim  to  equitable  relief. 

Though  it  does  not  explicitly  appear  whether  the  bill  was 
dismissed  upon  a  hearing  of  the  cause,  or  on  a  motion  to  dis- 
solve the  injunction,  yet  we  will  suppose,  that  it  was  disposed 
of  on  the  motion  to  dissolve.     The  question  then  is,  do  the  facts 
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as  Stated  by  the  complainants,  and  the  general  prayer  of  the 
bill,  entitle  them  to  further  relief? 

The  only  relief  which  the  piainliffs  could  claim  upon  a  con- 
tract such  as  that  shown  by  the  record,  beyond  the  injunction, 
is  either  a  specific  performance,  or  a  rescission  of  the  contract. 
But  they  do  not  seek  either  of  these,  and  the  premises  do  not 
authorise  a  decree  either  for  the  one  or  the  other.  It  is  charg- 
ed that  Featherstone  has  not,  nor  even  had  at  the  time  of  the 
sale  to  the  plaintiffs,  the  approved  contracts  for  the  lands  in 
question.  Assuming  this  to  be  true,  as  against  the  piainliffs, 
and  chancery  would  not  decree  a  specific  performance.  The 
interference  of  Courts  of  Equity  in  such  cases  is  discretionary, 
and  a  specific  performance  will  not  be  enforced  where  it  is  ob- 
vious that  the  vendor  has  no  title — such  a  decree  would  com- 
pel the  party  to  an  unlawful  act.   2  Story's  Eq.  52-3,  79, 80-1. 

In  ord^r  to  rescind  a  contract,  the  parties  must  be  placed  in 
stf,tu  quo,  that  is.  the  one  party  must  have  the  property,  with 
which  he  parted,  and  the  other  the  money.  The  plaintiffs  do 
not  offer  to  relinquish  their  claim  to  the  lands  purchased,  nor 
do  they  ask  a  return  of  the  money,  with-  which  they  parted;, 
but  they  declare  their  willingness  and  readiness  to  pay  the 
judgment  recovere4  against  them..  There  is  nothing  in  all  this, 
which  shows  a  wish  to  be  relieved  from  their  contract,  but  it 
manifests  an  anxiety  tha  titles  should  be  made  to  them  by  their 
vendor,  that  they  may  with  safety  to  their  interest,  satisfy  the 
judgment  against  them. 

Upon  neither  of  the  grounds  examined,  are  the  plaintiffs  enti- 
lied  to  relief  071  their  bill  as  framed,  and  it  was  therefore  pro- 
perly dismissed.  It  is  no  objection  that  the  dismissal  was  gen- 
eral, instead  of  without  prejudice,  as  it  will  not  bar  an  original 
bill  for  relief,  in  which  other  questions  shall  be  presented,  than 
those  litigated  in  the  present  case. 

The  contract  between  the  parties  appears  to  have  *been 
made  in  Georgia,  and  the  note  on  which  the  judgment  was  re- 
covered, is  there  dated;  as  it  does  not  contemplate  payment 
elsewhere,  the  lex  lociconlract^^s  must  determine  its  legal  effect. 
And  even  if  it  be  doubtful  whether  the  laws  of  this  State  arc 
the  rule  of  decision,  if  McDougald  became  the  proprietor  of  the 
note  here,  there  can  be  no  doubt,  but  the  laws  of  Georgia  are 
conclusive  of  his  rights,  if  the  indorsement  was  made  there. 
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What  are  the  laws  of  that  State,  it  is  unnecessary  (from  the 
view  taken)  to  inquire. 

The  fact  that  the  plaintiffs  are  not,  nor  ever  have  been  in  the 
actual  possession  of  the  lands,  is  every  way  immaterial.  They 
doubtless  have  the  constructive  possession,  "which  is  transfer- 
red to  the  vendee  eo  instanti,  with  the  execution  of  the  con- 
veyance, by  the  statute  of  uses."  Bliss,  adm'r.  v.  Yancey^  {%  ' 
Ala.  Rep.  N.  S,  273.)  V 

We  have  onlv  to  add  that  the  decree  is  affirmed  with  costs. 


Burroughs  v.  Wright. 

1.  An  appearance  by  the  defendant  in  a  suit,  commenced  by  attachment, 
will  have  the  same  effect  as  a  waiver,  as  it  would  have  in  a  suit  coir- 
menced  in  the  usual  mode. 

Error  to  the  County  Court  of  Tuskaloosa.* 

THIS  was  an  action  commenced  by  attachment,  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  on  a  promissory 
note.  Two  persons  who  were  summoned  as  garnishees,  deni- 
ed by  their  answers,  that  they  were  indebted  to,  or  had  effects 
of  the  defendant'in  their  hands. 

At  the  trial  term,  a  judgment  was  rendered  against  the  de- 
fendant below  in  these  words :  "  came  the  parties  by  their  at- 
tornies,  and  the  defendant  saying  nothing  in  bar  or  preclusion 
of  the  plaintiff's  action,  it  is  therefore  considered  by  the  court,"' 
&c. 

From  this  judgment  the  defendant  prosecutes  this  writ  of 
error,  and  assigns  for  error,  the  rendition  of  judgment  by  de- 
fault. 

Peck  &  Lincoln  Clark,  for  the  plaintiff  in  error. 
J.  L.  Martin,  contra. 

ORMOND,  J — That  the  appearance  of  a  defendant  will 
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dispense  with  service  of  process,  is  not  denied,  but  the  argu- 
ment of  the  counsel  for  the  plaintiff  in  error  is,  that  there  is  a 
distinction  between  the  ease  of*  a  suit  commenced  by  writ  in 
the  ordinary  mode,  and  one  commenced  by  process  of  attach- 
ment, as  is  the  case  here.  We  can  perceive  no  difference  be- 
tween the  cases.  The  object  of  the  attachment  is  to  compel  ah 
appearance,  by  a  levy  on  the  property  of  the  defendant;  and  he 
certainly  may  do  that  voluntarily,  which  it  was  the  object  of 
the  process  to  accomplish  in  another  mode.  That  he  did  ap- 
pear and  waive  making  any  defence  to  the  action,  is  shown  by 
the  record.  Some  remarks  were  made  at  the  bar,  about  the 
manner  in  which  the  clerks  make  up  the  minutes  ;  so  far  as 
these  remarks  we^e  designed  to  impugn  the  veracity  of  the  re- 
cord, they  can  have  no  weight.  The  fact  that  the  parties  ap- 
peared hy  their  attornies,  is  established  by  the  same  testimony 
as  the  rendition  of  the  judgment,  and  one  may  be  questioned 
with  the  same  propriety  as  the  other. 
Let  the  judgment  be  affirmed. 


Starke  v.  Marshall  &  Cammack. 


1.  The  25th  day  of  December,  is  not  dies  non  juridicus,  nor  will  a  writ  of  error 
be  quashed,  because  if  was  issued  on  that  day.  ' 

2.  The  affidavit  for  an  attachment  need  not  declare  the  manner  in  which  the 
debt  sworn  to,  accrued. 

3.  Under  the  attachment  act  of  1833,  Aikin's  Digest,  37,  the  writ  could  only  be 
executed  in  the  county  to  which  it  was  returnable,  otherwise,  under  the  act 
of  1837.    P.  P.  G5  sec.  12. 


'   Writ  of  Error  to  the  Circuit  Court  of  Mobile  county. 

THE  action  was  commenced  by  attachment,  which  was  is- 
sued by  a  Justice  of  the  Peace,  of  Mobile  county,  on  the  14th 
April,  1837,  and  was  returnable  to  the  Circuit  Court. 

The  affidavit  on  which  it  is  founded,  sets  forth  that  one  of 
the  plaintiffs  made  oath,  that  the  defendant  was  indebted  to 
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them  in  the  sum  of  fourteen  hundred  dollars;  but  it  omits  tp  state 
how  the  indebtedness  accrued. 

The  attachment  was  levied  by  B.  W.  Bell,  who  adds  to  his 
name,  in  the  return,  sheriff  M.  C.  j  'and  it  further  appears 
from  a  delivery  bond,  executed  by  the  defendant,  that  the  pro- 
perly levied  on,  was  delivered  to  him  on  the  execution  of  the 
bond,  which  is  payable  to  Bushrod  W.  Bell,  as  sheriff  of 
Montgomery  county.  A  judgment  by  default  was  rendered 
on  the  27th  December,  1837,  but  no  declaration  is  found  on 
the  record. 

The  writ  of  error  is  tested  on  the  25th  day  of  December,. 
1840,  and  is  prosecuted  by  the  defendant,  who  assigns  as  error, 

1.  That  the  Circuit  Court  of  Mobile  county  had  no  jurisdic- 
tion of  the  cause  of  action;  and  the  writ  was  improperly  issued 
in,  and  from  that  county. 

2.  That  the  Circuit  Court  erred  in  rendering  judgment  by 
default,  when  there  was  no  declaration. 

3.  Because  the  plaintiffs  did  not  entitle  themselves  to  an  at- 
tachment, they  not  having  complied  with  the  requisites  of  the 
statute. 

Stewart,  for  the  plaintifTs  in  error,  insisted  that  the  attach- 
ment which  issued  in  Mobile,  could  not  be  properly  levied  by 
the  sheriff  of  Montgomery  county.  The  omission  to  file  a  de- 
claration is  fatal,  but  here  the  case  need  not  be  remanded  be- 
cause the  affidavit  does  not  disclose  how  the  defendant  became 
indebted  to  the  plaintiffs. 

Campbell,  contra,  moved  to  dismiss  the  writ  of  error,  it  hav- 
ing issued  on  Chritmas  day,  which  he  insisted  was  a  dies  non 
juridicus. 

GOLDTHWAITE,  J.~l.  The  motion  to  quash  the  writ  of 
error,  cannot  prevail.  \ 

It  may  be,  and  doubtless  is  true,  that  in  England,  Christmas 
is  considered  as  a  dies  non  juridicus,  but  the  same  rule,  has 
never,  so  far  as  we  are  informed,  been  applied  in  this  country: 
and  the  reason  is,  that  we  have  only  adopted  the  common  law, 
so  far  as  it  is  applicable  to  our  institutions.  The  day  of  the  na- 
tivity of  our  Saviour,  is  certainly  unknown,  and  the  adoption  of 
the  25th  of  December,  for  the  purpose  of  celebratting  certain 


46  ALABAMA. 


Starke  v.  Marshall  &  Cammack. 


observances  in  England,  is  derived  from  the  ritual  of  the  Cath- 
olic Church-  The  Sabbath,  is  the  only  day,  which  our  laws 
and  statutes  recognise,  as  so  peculiarly  holy,  as  to  make  any 
secular  business  unlawful. 

2.  The  act  of  1833,  Aikin's  Digest,  37,  under  which  this  at- 
tachment was  sued  out,  does  not  require  the  plaintiff  to  shew, 
in  hisafBdavit,  how,  or  by  what  means  the  debt  accrued;  it  is 
sufficient  that  the  amount  of  the  debt  should  be  sworn  to.  The 
objection,  ihereiore,  to  the  affidavit,  cannot  avail  the  plaintiff  in 
error. 

3.  The  attachment  was  irregularly  directed  to  any  sheriff 
of  the  State,  because,  at  the  time  this  writ  issued,  such  a  direc- 
tion was  not  permitted  by  the  statute^  but  this  would  be  a  mere 
informality,  not  sufficient  to  avoid  the  writ,  if  in  point  of  fact, 
it  had  been  executed  by  the  proper  officer.  This,  however, 
was  not  the  case,  for  instead  of  being  executed  by  the  sheriff 
of  Mobile,,  it  was  levied  by  the  sheriff  of  Montgomery  county, 
and  this  raises  the  question,  whether,  under  the  act  of  1833, 
process  of  attachment,  could  properly  run  into  more  counties 
than  one.  The  statute  permits  the  Judge  or  Justice,  to  grant 
an  attachment  against  the  estate  of  the  debtor,  wherever  it  may 
he  found,  and  certainly  in  many  cases  it  would  have  been  a 
very  inefficient  remedy,  if  it  could  only  have  been  levied  on 
property  within  the  county  to  which  it  was  returnable.  My 
own  opinion  is,  that  a  construction  should,  from  the  first,  have 
been  given  to  this  act,  so  as  to  allow  of  levies  on  the  property 
of  the  defendant,  wherever  it  might  be  found;  but  a  majority  of 
the  court  think  otherwise ;  and  we  all  concur  that  the  subse- 
quent act  of  1837,  (P.  65,  sec.  12,)  which  amend  and  consoli- 
date all  the  laws  relating  to  attachments,  and  which  authoi'i- 
ses  branch  writs  to  as  many  counties  as  may  be  desired,  must 
be  considered  as  a  legislative  exposition  of  the  act  of  1833. 
It  follows  from  this,  that  under  that  act  no  attachment  could 
be  levied  in  a  different  county  from  that  which  it  was  returna- 
ble. 

The  omission  of  the  declaration  need  not  be  examined,  xi& 
this  was  error,  according  to  repeated  decrees  of  this  conrt 
Let  the  judgment  be  reversed. 
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.1.  AH  grants  of  any  portion  of  the  l&.nds  ceded  to  the  United  Stales  by  the 
Treaty  of  Paris  of  1803,  subsequently  to  the  Treaty  of  St.  Ildefonso,  of 
1800,  excepting  such  as  were  made  to  actual  settlers,  previous  to  the  20th 
of  December  of  1803,  are   null  and  void. 

2.  Congress  does  not  possess  the  constitutional  power  to  grant  J,he  shore  of 
the  navigable  waters  within  this  State ;  and  the  fact  that  the  grantee  had 
an  inoperative  Spanish  grant  for  the  same,  cannot  legahze  the  act  of  Con- 
gress. 

3.  A  patent  fer  lands,  the  invalidity  of  which  appears  by  inspection,  will  not 
authorize  a  recovery,  and  it  is  unnecessary  to  resort  to  Equity,  to  vaate  it. 

THIS  was  an  action  of  ejecttnent  in  the  Circuit  Court  of 
Mobile,  at  the  suit  of  the  plaintiffs  against  the  defendant,  for  the 
srecovery  of  "a  messuage  or  lot  of  land,"  situate  in  the  city  of 
Mobile. 

The  defendant  being  admitted  to  defend  the  action,  instead 
of  the  tenant  in  possession,  confessed  lease,  entry  and  ouster, 
and  relying  on  the  title  only,  pleaded  "not  guilty."  He  also, 
according  to  the  statute,,  in  such  case  provided,  suggested,  that 
since  the  8th  January,  1836,  he  had  made  improvements  on  the; 
;premises  in  controversy,  of  the  value  of  ten  thousand  dollars  ; 
under  the  belief  that  Jiis  title  to  the  same  was  valid.  Thereup- 
on the  cause  was  submitted  to  the  jury. 

On  the  trial,  a  bill  of  exceptions  was  sealed  at  tJie  instance 
of  the  plaintiffs.  To  maintain  the  issue  on  their  part,  the  plain- 
tiffs read  to  the  jury,  the  act  of  Congress  of  the  26th  of  May, 
1824,  "granting  certain  lots  of  ground  to  the  corporation  of  the 
city  of  Mobile,  and  to  certain  individuals  of  said  city,"  and  the 
act  of  the  2d  July,  1836,  entitled  "  An  act  for  the  relief  of  Wm. 
Pollard's  heirs."  as  also  a  patent,  which  had  issued  in  pursu- 
ance of  the  latter  act,  for  the  premises  in  question. 

They  also  gave  in  evidence  a  grant  of  the  land  in  dispute 
by  Cayetano  Perez,  a-s  commandant  of  Mobile,  on  the  12th  De- 
cember, 1809  ;  proved  the  genuineness  of  Perez'  signature,  and 
referred  to  the  state  papers  relating  to  the  public  lands,  to  show 
the  different  periods  during  which  he  was  in  command. 

It  was  further  shown,  that  the  Jot  in  controversy',  was  situa- 
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ted  between  Church  and  North  boundary  streets  ;  lies  east  of 
Water  street,  in  front  of  lots  known  under  the  Spanish  govern- 
ment, as  water  lots,  was  itself  in  1824,  a  water  lot, — and  during 
the  time  of  the  Spanish  government,  the  tide  flowed  over  it. 

The  defendant,  in  order  to  make  out  hts  defence,  gave  in 
evidence,  a  Spanish  grant,  made  the  9th  of  June,  1802,  to  Pan- 
ton,  Lesley  &  Co.,  for  the  lot  directly  west  of  that  in  dispute, 
and  on  the  opposite  side  of  Water  street.  This  grant  was 
confirmed  to  John  Forbes  &  Co.,  as  the  successors  of  the  gran- 
tees, on  the  8th  January,  1820.        , 

The  land  east  of  Water  street,  was  below  ordinary  high  wa- 
ter mark,  in  1813,  and  Water  street,  was  not  laid  ofl:' until  1820 
or '21. 

John  Forbes  &  Co.,  entered  upon  the  land  granted  them ; 
fulfilled  the  conditions  of  the  grant ;  made  valuable  improve- 
ments thereon,  and  held  undisputed  possession  of  it  on  the  26th 
May,  1824. 

Curtis  LewMs,  made  the  first  'mprovement  on  the  lot  east  of 
Water  street,  except  a  canal  and  improvements  along  it,  which 
were  made  by  John  Forbes  &  Co.  It  was  however,  in  evi- 
dence, that  the  servants  of  Wm.  Pollard  were  seen  removing 
some  drift  wood,  and  piling  some  lumber  upon  it  in  1811. 

The  defendant  connected  himself  with  the  title  of  Curtis 
Lewis,  John  Forbes  &  Co.,  and  the  corporation  of  the  city  of 
Mobile,  which  claimed  the  lot  in  dispute,  under  the  act  of  the 
26th  May,  1824. 

Evidence  was  adduced  to  show,  that  the  date  of  the  grant 
to  Pollard,  had  been  altered  from  1810,  to  1809;  and  the  plain- 
tiffs then  proved  that  Cayetano  Perez,  was  commandant  of 
Mobile,  in  1810. 

The  defendant  also  proved,  that  he  had  made  improvements 
on  the  lot  in  question,  to  the  value  of  seven  thousand  dollars, 
since  the  8th  Jannary  1836. 

Other  facts  are  shown  by  the  bill  of  exceptions,  but  as  it  is 
not  necessary  to  stale  them,  in  order  to  raise  the  questions  of 
law  examined  by  the  court,  they  need  not  be  here  noticed. 

The  plaintiff's  counsel  moved  the  court  to  instruct  the  jury, 
1st.  That  the  Spanish  grant  to  William  Pollard,  was  ratified 
and  confirmed,  by  the  8th  Art.  of  the  treaty  of  amity,  settle- 
ment and  lintiits  between  the  United  States  and  his  Catholic 
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Majesty,   dated  the  22d  February,  1819,  which  charge  the 
court  refused  to  give. 

2d.  That  the  act  of  Congress  of  the  26th  May,  1836,  con- 
firmed the  Spanish  grant  to  Pollard;  which  charge  the  court 
refused  to  give;  but  charged  the  jury,  if  they  believed  the  ey- 
idencie  to  be  true,  the  fee-simple  to  the  premises  in  dispute, " 
vested  in  Forbes  &  Co.,  and  the  acts  of  Congress  of  1824  and 
1836,  and  the  patent  issued  in  pursuance  thereof,  were  utter- 
ly void,  so  far  as  relates  to  the  subject  in  controversy,  and  the 
lessors  of  the  plaintiffs  derived  no  title  from  those  sources. 

3d.  If  they  should  find  that  an  alteration  had  been  made  in 
the  grant  to  Pollard,  advantage  could  not  be  taken  of  it  in  an 
action  of  ejectment,  but  by  a  scire  facias,  in  the  name  of  the 
United  States,  or  by  a  bill  in  equity  ;  which  charge  the  court 
refused  to  give ;  but  charged  the  jury,  that  if  they  should  be- 
lieve that  the  date  had  been  altered,  then  they  should  find 
for  the  defendant;  unless  they  were  satisfied  from  the  evidence, 
that  the  alteration  was  made  while  Perez  was  commandant. 
But  if  the  grant  was  altered,  the  law  would  not  presume  that 
it  was  issued  while  Perez  was  commandant :  this  fact  must  be 
shown  by  proof. 

4th.  That  the  act  of  the  legislature  of  Alabama  of  Janu- 
ary 8,th,  1836,  •'  for  the  relief  of  tenants  in  possession,  against 
dormant  titles,"  is  contrary  to  the  10th  section  of  the  1st  article 
of  the  constitution  of  the  United  States,  and  is  therefore  void ; 
which  charge  the  court  refused  to  give;  but  instructed  the  jury 
that  the  statute  was  constitutional. 

To  the  refusals  to  instruct  as  prayed,  as  well  as  to  the  in- 
instructions  given  to  the  jury,  the  plaintiffs  excepted  ;  and  a 
verdict  being  found  for  the  defendant,  and  a  judgment  thereon 
rendered,  they  have  prosecuted  a  writ  of  error  to  this  court. 

Test,  for  plaintiffs  in  error. 

Stewart  and  Campbell,  for  'the  defendant. 

COLLIER,  C.  J.— 1.  The  question,  whether  the  8th  article 
of  the  treaty  of  amity,  settlement  and  limits,  concluded  between 
the  United  States  and  the  King  of  Spain,  on  the  22d  February 
1819,  ratifies  and  confirms  all  the  grants  of  land,  made  before 
the  24th  January  1818,  by  his  Catholic  Majesty,  or  by  his  laW- 
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ful  authority,  in  the  territories  ceded  by  His  Majesty  to  the 
United  States,  is  no  longer  an  open  question.  The  case  of 
Foster  and  Elam  v.  Neilson,  (2  Peters  Rep.  254.)  expressly  de- 
cides, that  all  grants  made  by  the  Spanish  authorities,  of  any 
portion  of  the  lands  ceded  to  the  United  States,  by  the  treaty  of 
Paris,  of  1803,  subsequently  to  the  treaty  of  Sl  Ildefonso,  of 
1800,  excepting  such  as  were  made  to  actual  settlers,  previous  to 
the  20th  of  December  of  1803,  are  null  and  void.  Th-at  case 
is  confirmed  by  Garcia  v.  Lee,  12  Peters  Rep.  511,  and  by  the 
still  later  decision  of  (Keene  v.  Whitaker,  et  al.  14  Peters  Rep. 
170.  See  also,  Innerarity  v.  Byrne;  8  Porter's  Rep.  176,  and 
the  heirs  of  Pollard  v.  Kibbe,  9  Porter's  Rep.  712.  That  the 
land  in  this  State,  so.uth  of  thirty-one  degrees  north,  is  embrac- 
ed by  the  treaty  of  1803,  has  been  repeatedly  affirmed  by  ev- 
ery department  of  .the  federal  government. 

2.  If  the  law  as  Jaid  down  by  a  majority  of  the  court,  in  the 
lessee  of  Pollard's  heirs,  v.  Kibbe,  (14  Peters  Rep.  353,)  is  to 
be  regarded  as  decisive  of  the  law  applicable  to  the  plaintiffs 
title,  and  as  excluding  all  objection  to  it,  then  the  answer  given 
•  by  the  Circuit  Court,  to  the  second  charge  prayed,  is  confes- 
sedly erroneous.  Of  the  authority  of  that  case,  we  have  noth- 
ing to  say.  We  may  however,  be  permitted  to  remark,  with 
all  deference,  that  we  should  yield  to  it  more  willingly,  if  it 
had  the  sanction  of  a  majority  of  the  Supreme  Court.  We  arc 
aware,  that  as  reported,  the  judgment  seems  to  have  been  con- 
curred in  by  five  of  the  Justices.;  but  we  have  in  our  possession 
a  manuscript  copy  of  ihe  opinions  of  Justices  Thompson,  Mc- 
Lean, Barbour  and  Catron,  and  the  judgment  that  was  rendered, 
at  the  foot  of  which,  is  the  following  memorandum:  "  dissenting 
Justices — Catron,  Barbour  and  Wayne;  Mr  Chief  Justice  Taney, 
did  not  sit  in  this  case,"  attested  as  follows:  "true  copy,  test 
Wm.  Thos.  Carroll,  C.  S.  C.  U.  S."  That  Mr.  Justice  Mc- 
Kinley,  was  absent  during  the  entire  term,  appears  from  a  note 
of  the  Reporter.  If  the  attestation  of  the  clerk  be  correct,  then 
but  four  of  the  Justices  concurred  in  reversing  the  judgment 
of  this  court.  And  to  all  this  it  may  be  added,. that  Mr  Justice 
McLean  did  not  agree  to  the  judgment  of  reversal,  so  far  as 
"we  are  informed  by  his  opinion,  upon  the  ground  that  the  grant 
to  William  Pollard,  in  1809,  was  a  "new  grant"  within  the 
meaning  of  the  act  of  the  26th  of  May,  1824.     jBut  he  ^iejded 
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his  assent  to  the  conclusion  of  Mr.  Justice  Thompson  (as  we 
understand  it,)  because  the  second  section  of  that  statute,  re- 
quired the  improvement  to  be  made  on  the  lot  east  of  Water 
street,  and  to  entitle  the  proprietor  of  the  lot  immediately  west 
to  the  improved  water  lot,  the  improvement  should  have  been 
made  by  himself.  These  are  questions,  which  it  seems  to  us, 
were  wholly  unimportant  to  be  considered,  unless  Pollard's 
was  a  "  new  grant,"  since  it  is  an  undisputed  principle,  that  the 
plaintiff  must  recover  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  his  adversary's. 

We  have  taken  this  view  of  the  case  referred  to,  with  the 
most  profound  respect  for  the  Supreme  Court  of  the  United 
States,  and  have  only  to  say,  that  we  hope  an  opportunity  may 
soon  be  afforded  for  a  re-examination  of  the  act  of  1824. 

Conceding  hewever,  to  the  lessee  of  Pollard's  heirs  v.  Kibbe, 
all  weight  that  may  be  claimed  for  it,  and  still  the  answer  of 
the  Circuit  Court  to  the  second  prayer,  is  not  objectionable  on 
error.  The  water  lots  of  1824,  were  a  part  of  the  shore  of 
Mobile  bay,  over  which  the  tide  flowed,  and  must  consequent- 
ly be  regarded  as  a  portion  of  the  navigable  waters  of  this 
State.  Among  the  propositions  submitted  by  Congress  to  the 
convention  which  formed  our  constitution,  for  its  acceptance  or 
rejection,  it  is  declared,  that  "  all  navigable  waters  within  the 
said  State,  shall  forever  remain  public  highways,  free  to  the 
citizens  of  said  State,  and  of  the  United  States,  without  any  tax, 
duty,  impost  or  toll  therefor  imposed  by  the  State."  By  the 
ordinance  which  makes  a  part  ot  the  constitution,  the  conven- 
tiop  accepted  the  propositions  submitted.  Now  here  is  a  clear 
dedication  to  the  public  use  of  the  navigable  waters  within  the 
State,  and  an  implied  inhibition  upon  the  power  of  Congress  to 
grant  the  shore.  Other  arguments  quite  as  cogent  might  be 
urged  against  the  exercise  of  such  a  power,  but  we  will  con- 
tent ourselves  with  a  reference  to  the  Mayor,  &c.  v.  Eslava;  (9 
Porter's  Rep.  577.)  in  which  the  question  is  largely  considered. 

The  fact  that  the  ancestor  of  the  plaintiffs  had  a  grant  from 
the  Spanish  authorities  for  a  part  of  the  shore,  can  make  no  dif- 
ference. The  stipulation  between  the  federal  government  and 
the  State,  placed  it  beyond  the  power  of  the  former  to  bestow 
its  bounty  by  confirming  that  grant,  which  we  have  seen  was 
void, 


52 ALABAMA.    ^ 

Doe,  ex.  dem.  Pollard's  heirs  v.  Files. 


If  the  acts  of  1824  and  1836,  do  not  operate  so  as  to  invest 
the  plaintiffs  with  a  title,  it  is  clear  that  the  patent,  which  upon 
its  face,  professes  to  be  issued  under  the  authority  of  the  latter 
act,  is  merely  void.  The  circumstances  under  which  the  pa- 
tent emanated,  are  shown  by  an  inspection  of  the  document  it- 
self, and  the  powers  of  a  court  of  law,  are  as  competent  to  de- 
clare its  invalidity,  as  a  court  of  equity  can  be,  in  any  form  of 
proceeding.  Indeed,  it  would  be  an  anomaly  in  judicial 
proceedings,  for  a  court  of  law  to  sustain,  an  instrument 
void  on  its  face,  upon  the  ground  that  chancery  should  be  resor- 
ted to,  in  order  to  vacate  it.  The  Supreme  Court  U.  S.  in  Bag- 
nell  V.  Broderic^,  (13  Peters  Rep.  436,)  pushed  the  law  on  this 
point  to  its  utmost  limits.  But  that  case  is  clearly  distinguisha- 
ble from  the  one  before  us.  In  that  case,  the  court  held,  that 
in  an  action  at  law,  a  patent  from  the  United  States  for  a  part 
of  the  public  lands,  is  conclusive,  and  tlie  party  claiming  ad- 
versely, will  be  forced  into  equity,  to  show  that  it  issued  by  mis- 
take. There,  the  patent  was  in  legal  form,  and  apparently  is- 
sued to  the  person  entitled  to  the  land  conveyed,  so  that  it  was 
necessary  to  establish  its  irregularity  by  extrinsic  proof:  and  in 
that  it  differed  essentially  from  the  patent  offered  in  evidence  in 
the  present  case.  There  are  also  other  points  of  difference, 
which  will  be  readily  perceived  by  a  comparison  of  the  cases. 
Ross  V.  Doe,  dem.  Borland,  et  al.  1  Peters  Rep.  655. 

3  and  4.  Even  conceding  that  the  third  and  fourth  prayers 
for  instructions  were  strictly  in  conformity  to  law,  and  the 
charge  given  in  answer  to  the  third  prayer,  was  directly  oppos- 
ed to  it,  yet  in  all  this,  there  is  no  available  error.  The  giving 
or  refusing  the  charges,  could  not  benefit  or  injure  the  plaintiffs. 
If  our  view  of  the  acts  of  1824  and  1836,  is  correct,  the  plain- 
tiffs could  not  recover,  and  the  court  having  so  instructed  the 
jury,  the  plaintiffs  cannot  complain,  that  they  have  been  pre- 
judiced by  the  giving,  or  withholding  any  other  instructions.  . 

Without  attempting  to  add  any  thing  further,  the  judgment 
of  the  Circuit  Court  is  affirmed. 
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1.  It  is  no  defence  to  a  suit  on  a  note,  that  one  of  the  defendants  had  been  gar- 
nisheed  by  a  creditor  of  the  payee,  and  judgment  obtained  against  him,  with, 
out  proving,  also,  that  the  judgment  had  been  satisfied. 

2.  Such  proof  may  be  made  iti  the  action  of  assumpsit  under  the  general  issue.  ' 

Error  to  the  County  Court  of  Mobile  county. 

THIS  was  an  action  of  assumpsit  commenced  by  F.  [C. 
'  'His,  the  intestate  of  the  plaintiff  in  error,  in  the  County  Court 
'  Mobile,  on  the  5th  February,  1840,  as  the  assignee  of  one 
o.  C.  Fisher,  on  a  note  made,, to  him  for  one  thousand  dollar?, 
by  the  defendants  in  error,  and  one  A.  Henderson,  as  to  whom 
the  suit  was  discontinued- 

To  a  declaration  in  the  usual  form,  the  defendants  pleaded, 
that  at  the  April  term,  1839,  of  the  Circuit  Court  of  the  Uni- 
ted States  for  the  Southern  District  of  Alabama,  a  certain  firm, 
using  the  name  and  style  of  Cook  &  To  wnsend,  recovered  of 
one  John  Ellis  and  Samuel  C.  Fisher,  a  judgment  for  twenty- 
one  hundred  and  ninety-two  dollars,  besides  cosU  of  suit ;  that 
the  execution  which  issued  thereon,  being  returned  nulla  bona, 
and  a  suggestion  made  that  Stephen  G.  Field  was  indebted  to 
the  said  defendants,  he  was  summoned  as  garnishee  to  appear 
before  the  said  Circuit  Court  on  the  fourth  Monday  of  Novem- 
ber, 1839,  to  answer,  &c. ;  that  the  garnishment  was  served 
on  him  the  7th  of  May,  1839;  that  he  submitted  himself  to  the 
judgment  of  the  Court,  and  that  at  the  November  term,  1840, 
of  the  Court,  Cook  &  Townsend,  by  the  judgment  of  the  Court, 
recovered  against  him  as  such  garnishee,  the  sum  of  twenty- 
one  hundred  and  ninety-two  dollars,  besides  costs. 

The  defendants,  also,  pleaded  non  assumpsit.  Issue  was 
taken  on  the  first  plea,  oinul  tiel  record,  and  as  appears  from 
the  record,  the  cause  was  submitted  to  a  jury,  who  found  for 
the  defendants. 

From  a  bill  of  exceptions  taken  in  the  cause  by  the  plaintiff, 
it  appears  that  the  defendants,  to  maintain  the  issues,  offered  in 
evidence  the  repord  of  the  iudgment  of  the  Circuit  Court  of 
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the  United  States,  and  introduced  parol  evidence  to  show  that 
the  judgnnent  specified  in  the  record  was  for  the  debt  sued  for 
in  this  action ;  to  which  evidence  under  the  issue  joined,  the 
the  plaintiff  objected ;  which  objection  the  Court  overruled,  and 
permitted  the  same  to  go  the  jury,  and  the  plaintiff  excepted : 
whereupon,  the  Court  charged  the  jury,  that  if  they  were  sat- 
isfied from  the  evidence  that  there  was  a  judgment  against  the 
defendant  Field,  for  the  debt,  that  they  must  find  a  verdict  for 
the  defendants.  The  plaintiff  then  requested  the  Court  to 
charge  the  jury,  that  as  the  action  was  by  statute  joint  and  se- 
veral, they  could  under  the  circumstances  of  this  case,  find  a 
verdict  for  the  defendant  Field,  and  against  the  defendant 
Marstead ;  which  charge  the  Court  refused  to  give,  and  charg- 
ed the  jury  that  the  verdict  must  be  a  general  verdict,  either  for 
the  plaintiff  or  the  defendants ;  to  which  the  plaintiff  also  ex- 
cepted. To  revise  the  judgment  of  the  Court  below,  the  plain- 
tiff brings  this  cause  here,  and  now  assigns  for  error, 

1.  That  the  issue  ofnlil  tiel  record  wa.z  not  disposed  of  by 
the  Court. 

2.  The  matters  of  law  arising  out  of  the  bill  of  exceptions.- 

Hale,  fur  plaintiff  in  error,  cited  2  Starkie's  Ev.  78;  Sal- 
mon V.  Smith,  1  Saunders'  Rep.  207,  note  2 ;  I  Peters'  Rep. 
73;  1  Wilson's  Rep.  89;  13  Mass.  Rep.  148. 

^.  F.  Porter,  contra,  cited  13  Peters'  Rep.  151 ;  SCowen, 
I,;  3  Stark.  Ev.  1282;  1  Saund.  67,  note;  3  Burrows,  1353; 
1  Chitty,473;  1  Phil.  Ev.  224;  16  Johns.  Rep.  136;  3  Cowen, 
374;  5  Wendell,  161 ;  7  Porter,  128;  1  Ala.  Rep.  N.  S.  108. 

OllMOND,  J. — A  recovery  of  the  debt  sued  for  by  a  pre- 
vious garnishment,  may  be  either  pleaded  specially,  or  givers 
in  evidence  under  the  general  issue,  in  an  action  of  assumpsit;: 
it  is  unnecessary,  therefore,  to  consider  in  this  case  whether  the 
objection,  that  the  Court,  and  not  the  jury,  should  have  tried  the 
issue  under  the  plea  of  nul  tiel  record,  is  well  taken,  as  the  mat- 
ter was  submitted  to  the  jury  under  the  plea  of  no?i  assumpsit. 

The  defendants  having  produced  the  record  of  the  judgment 
against  Field,  one  of  the  defendants,  who  had  been  summoned 
as  a  garnishee,  at  the  instance  of  a  judgment  creditor  of  the 
assignor  of  the  plaintiffs'  intestate,  and  proved  that  it  was  for  th« 
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same  debt  now  sued  on,  the  Court  charged  the  jury  that  if  they 
were  satisfied  from  the  evidence  that  there  was  a  judgment 
against  the  defendant,  Field,  for  the  debt  sued  on.  they  must 
find  a  verdict  for  the  defendants  ;  to  which  the  plaintiff  except- 
ed, and  had  previously  objected  to  the  evidence  going  to  the 
jury.  It  becomes,  therefore,  necessary  to  consider  whether 
the  record  'offered,  and  the  accompanying  parol  evidence,  were 
sufficient  to  authorise  a  recovery  for  the  defendants. 

The  judgment  against  the  garnishee  was  rendered  nisi,  for 
failing  to  appear  in  obedience  to  the  process  ;  and  afterwards, 
upon  the  return  of  a  scire  facias,  made  final :  it  does  not  there- 
fore appear  from  the  record,  that  the  judgment  against  the  gar- 
nishee was  for  the  same  debt  sought  to  be  recovered  in  this  ac- 
tion. There  can  be  no  doobt  that  it  was  competent  for  the 
defendants,  by  parol  proof,  to  identify  the  debt  recovered  by 
the  judgment  against  the  garnishee,  and  show  that  it  was  found- 
ed on  the  same  indebtedness  attempted  to  be  enforced  in 
this  suit. 

It  does  not  appear  from  the  record  of  thfe  garnishment,  that 
an  execution  had  issued  upon  the  judgment  against  the  garni- 
shee, or  that  there  was  any  proof  to  that  efTect,  or  that  the  judg- 
ment was  satisfied.  That  the  judgnient  against  the  garnishee 
unexecuted,' w]\\  i\ot  protect  the  garnishee  when  sued  by  his 
creditor  for  the  same  debt,  is  clear,  both  on  principle  and  au- 
thority; for  if  an  unexecuted  judgment  against  the  garnishee 
would  be  a  bar  to  a  suit  against  him-  by  the  original  creditor, 
it  might  fiappen  that  he  would  not  be  compelled  to  pay  the 
debt  at  all,  as  the  judgment  of  the  attaching  creditor  might  ne- 
ver be  enforced. 

In  the  case  of  Robertson  and  wife  v.  Norroy,  (1  Dyer,  83,  a.) 
the  custom  of  London  was  certified  by  the  recorder  to  be,  "  that 
if  a  man  sue  another  before  the  Mayor,^&c.  and  a  third  person 
is  indebted  to  the  plaintiff,  in  as  much  as  the  suit  of  the  plaintifl" 
is  for,  and  by  the  custom  of  the  law  of  attachment,  the  third 
person  is  condemned,  and  judgment  given  against  him ;  not- 
withstanding the  judgment,  if  no  execution  be  sued  out  against 
the  third  person,  the  plaintifT  may  resort  back  to  have  judg- 
ment and  execution  against  the  defendant,  who  is  his  principal 
debtor,  and  he  may  also  sue  the  third  person  for  his  debt,  not- 
withstanding the  judgment  unexecuted,"  &c.     In  Turbill's  case, 
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(1  Saunders'  Rep.)  67.  the  custom  was  certified  by  the  recorder, 
who  describes  the  manner  of  summoning  one  as  garnishee,  &c. 
and  concludes  by  saying,  "and  judgment  shall  be,  that  the 
plaintiff  shall  have  judgment  against  him  (the  garnishee)  and 
that  he  shall  be  quit  against  the  other  (the  original  creditor) 
after  execution  sued  out  by  the  'plaintiff."  To  the  same  effect, 
and  nearly  in  the  same  language,  the  law  is  laid  down  in  Ba- 
con's Ab.  2  vol.  262,  title,  Customs  of  London. 

From  these  authorities,  it  appears  very  clear,  that  the  plaintiff 
in  attachment,  by  the  custom  of  London,  may  after  obtaining 
judgment  against  the  garnishee,  omit  to  sue  out  execution,  and 
proceed  ag&inst  the  original  debtor,  in  which  event  the  defen- 
dant in  attachment  may  proceed  against  the  garnishee  for  his 
debt,  and  the  unexecuted  judgment  will  be  no  bar  to  his  reco- 
very. The  suing  out  execution  against  the  garnishee,  is  in 
effect,  an  election  to  take  him  for  the  debt  of  the  original  debt- 
or, and  operates  an  extinguishment  of  the  debt.  The  custom 
of  London  is  the  original  of  our  s^ltutory  proceedings  by 
attachment,  with  some  slight  modifications — one  of  which 
is,  the  plaintiff  in  attachment  cannot  have  judgment  against  the 
garnishee  until  he  obtains  judgment  against  the  defendant  in 
attachment ;  whereas,  by  the  custom  of  London,  the  plaintiff  by 
making  oath  to  his  debt,  and  giving  pledges  to  return  the  mo- 
ney in  a  year  and  a  day,  if  the  defendant  disproved  the  debt, 
obtained  judgment  against  the  garnishee. 

As,  therefore,  by  our  attachment  laid,  the  plaintiff  obtains  a 
judgment  against  the  defendant  in  attachment,  as  welllis  against 
the  garnishee,  on  both  of  which  he  may  have  execution,  it  will 
follow  that  the  mere  suing  out  an  execution  against  the  gar- 
nishee, will  not,  in  this  State,  as  in  England,  by  the  custom  of 
London,. be  evidence  of  an  election  to  substitute  the  garnishee 
as  his  debtor,  instead  of>  he  defendant  in  attachment;  and  it  will 
necessarily  follow,  that  nothing  but  a  satisfaction  of  the  judg- 
ment against  the  garnishee,  will  absolve  him  from  liability 
when  sued  for  the  debt  by  the  original  creditor.  The  Court, 
therefore,  erred,  in  stating  that  the  rendition  of  judgment  alone 
would  have  that  effect. 

The  defence. set  up  that  the  debt  was  paid  by  the  garnisli^ 
ment  of  one  of  the  defendants,  would,  if  properly  made  out, 
be  a  defence  to  all.     The  statute,  which  declares  that  all  joint 
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contracts  shall  be  considered  as  joint  and  several,  does  not  af- 
fect this  question.  Although,  by  virtue  of  that  statute,  each  of 
the  makers  of  a  note  or  bond  may  be  sued  separately,  and  se- 
veral judgments  obtained,  there  can  be  but  one  satisfaction,  so 
a  payment  by  one  would  be  a  payment  for  all,  and  the  defence 
here  set  up,  is  nothing  less  than  a  compulsory  payment  of  the 
debt  by  one  of  the  defendants,  which  must  inure  to  the  benefit 
of  all. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Reynolds  v.  Bell. 

1.  A  motion  to  quash  or  set  aside  process,  is  always  addressed  to  the  discretion  of 
the  Court,  and  though  such  a  motion  may  be  entertained,  yet  its  refusal  can- 
not  be  examined  on  error.  Tiiis  Court  will  not  examine  the  refusal  of  an  in- 
ferior Court  to  quash  an  attachment. 

2.  When  the  suit  is  commenced  by  attachment,  it  is  unnecessary  to  carry  into 
the  declaration  any  of  the  recitals  contained  in  the  bond  and  affidavit,  as  these 
have  no  connexion  with  the  cause  of  action. 

Writ  of  error  to  the  Circuit  Court  of  Dallas  county. 

THIS  action  was  commenced  by  attachment,  sued  out  by 
Sackfield  Brewer,  as  the  agent  of  the  plaintiff.  The  affidavit 
made  by  the  agent  states,  that  the  plaintiff"  is  a  citizen  of  this 
State;  in  other  respects  it  is  in  strict  conformity  with  the  sta- 
tute, except  that  at  the  close  it  omits  the  word  defendant — 
thus — and  that  an  attachment  is  not  sued  out  for  the  purpose  of 
vexing  or  harrassing  the  said . 

The  bond  is  exeautcd  by  Brewer  in  his  own  name,  and  re- 
cites that  the  attachment  was  sued  out  at  his  suit  "as  the  agent 
of  Bell,  and  is  conditioned;  that  the  said  Brewer,  agent  as  afore- 
said, shall  prosecute  his  suit  with  effect,  or  in  case  he  fail  there- 
in, shall  well  and  tmly  pay  and  satisfy  to  the  said  States  Rey- 
nolds, all  such  costs  and  damages  as  shall  be  recovered  against 
the  said  Brewer,  agent  as  aforesaid,  his  heirs,  &c.  in  any  soil 
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or  suits  which  may  hereafter  be  brought,  for  wrongfully  and 
vexatiously  suing  out  said  attachment ;  and  shall  pay  the  said 
Reynolds  all  such  costs  and  damages  as  he  may  sustain  by 
tfie  wrongfully  suing  out  an  attachment," 

The  bond  omits  in  its  caption  to  state  the  name  of  any  coun- 
ty, but  the  recitals  show  that  the  attachment  was  returnable  to 
the  Circuit  Court  of  Dallas  county. 

At  the  return  term,  a  motion  was  subniitted  by  one  as  ami- 
cus curicB,  to  quash  the  attachment,  because  the  affidavit  and 
bond  were  defective.     This  motion  was  overi:uled. 

The  defendant  then  appeared  and  pleaded  in  abatement  that 
the  attachment  is  variant  from  the  declaration,  because  the 
plaintiff  is  described  in  the  former  as  being  a  resident  of  this 
State,  which  description  is  omitted  in  the  latter;  and  also,  be- 
cause the  name  of  the  agent  is  altogether  omitted  in  the  decla- 
ration, and  the  suit  is  prosecuted  in  the  name  of  John  Bell, 
when  it  should,  to  accord  with  the  attachment,  be  in  the  name 
of  Sackfield  Brewer.  The  plaintiff  demurred  to  this  plea,  and 
had  judgment,  that  the  defendant  answer  over,  which  he  declin- 
ing to  do,  judgment  was  rendered  against  him. 

He  now  prosecutes  this  writ  of  error,  and  assigns, 

1.  That  the  affidavit  for  the  attachment  is  insufficient. 

2.  That  the  Circuit  Court  erred  in  refusing  to  quash  the  at- 
tachment. 

3.  That  the  Circuit  Court  erred  in  sustaining  the  demurrer 
to  the  plea  in  abatement. 

BoLLiNG,  for  the  plaintiff  in  error. 
Edwards,  contra. 

GOLDTHWAITE,  J.— 1.  The  conclusion  to  which  we  have 
arrived,  renders  it  uncessary  to  examine,  in  this  case,  into  the 
sufficiency  of  cither  the  bond  or  affidavit. 

A  motion  to  quash  or  to  set  aside  proceedings,  in  the  nature 
of  process,  is  always  addressed  to  the  discretion  of  the  Court, 
and  may  be  acted  on  or  declined  at  pleasure,  and  we  are  not 
aware  that  it  has  ever  been  held  error  to  refuse  to  entertain  the 
motion.  It  is  true,  when  the  judgment  of  a  Court  has  been 
liad  in  this  summary  mode,  we  have  uniformly  held  that  its  cor- 
rectness might  be  examined  on  error.     Planters  and  Merchants 
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Bank  v.  Andrews,  8  Porter,  404.  But  we  do  hot  consider  it  to 
be  so  when  the  Court  merely  refuses  to  entertain  the  motion. — 
There  may  be  many  reason  which  might  influence  a  Court  to 
refuse  to  quash,  and  W6  apprehend  it  is  always  competent  to 
put  the  party  to  his  plea  or  demurrer. 

The  third  section  of  the  act  of  1833,  which  yet  remains  in 
force,  seems  to  indicate  that  the  omission  of  the  bond  or  affida- 
vit must  be  taken  advantage  of  in  this  way;  and  a  defective 
bond  or  affidavit,  can  of  course,  be  reached  in  the  same  man- 
ner. 

We  are  satisfied  that  we  cannot  review  the  decision  of  an 
inferior  Court,  on  a  motion  refusing  to  quash  process,  when  the 
same  matter  could  be  more  regularly  presented  by  plea  in 
abatement. 

2.  The  plea  in  abatement  which  was  filed  subsequently  to 
the  refusal  to  quash,  does  not  bring  to  our  view  any  defects  in 
the  bond  or  affidavit;  it  merely  asserts  that  a  variance  exists 
between  the  declaration  and  the  previous  proceedings.  We 
think  it  very  clear  that  it  was  unnecessary  to  carry  the  recitals 
of  the  bond  and  affidavit  into  the  declaration,  because  they  have 
no  connexion  with  the  cause  of  action. 

If,  however,  it  was  intended  by  this  plea  to  assert  that  the 
attachment  was  sued  out  in  the  name  of  Brewer,  and  that  he 
should  have  declared  instead  of  Bell,  the  plea  cannot  be  sus- 
tained; because  all  the  proceedings  sufficiently  show,  that  the 
former  acted  as  the  mere  agent  of  the  latter,  in  whose  name 
all  the  proceedings  are  intitled.  The  Circuit  Court,  therefore, 
very  properly  sustained  the  demurrer  to  the  pleas. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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Harding  v.  Merrick  &  WAsmNGTOw. 

1.  Where  a  commission  to  take  a  deposition,  directed  the  commissioners  to  take 
the  deposition  on  a  certain  day,  and  continue  from  day  to  day,  until  complete*!, 
the  commissioners  are  not  authorised  to  meet  on  the  day  designated,  and  ad- 
journ to  one  more  remote  than  that  next  succeeding. 

Writ  of  error  to  the  Circuit  Court  of  Mobile. 

Stewart,  for  the  plaintiff  in  error. 
Campbell,  for  the  defendants. 

COLLIER,  C.  J. — This  cause  comes  here  by  writ  of  error, 
from  the  Circuit  Court  of  Mobile.  In  the  record  there  is  a 
bill  of  exceptions  taken  at  the  instance  of  the  plaintiff  in  error, 
which  presents  several  questions  of  law.  But  the  parties  have 
only  requested  our  opinion  upon  the  question,  whether  the  de- 
position of  Richard  Thomas,  taken  in  the  State  of  Maryland, 
was  admissible. 

The  commission  directed  the  commissioners  to  take  the  de- 
position of  the  witness  on  the  6th  of  October,  1838,  and  to 
continue  from  day  to  day  until  completed.  The  commission- 
ers and  witness  met  on  the  6th  and  adjourned  to  the  27th 
October. 

The  commissioners  should,  if  the  deposition  could  not  have 
been  taken  on  the  6th  of  October,  have  adjourned  from  day  to 
day,  and  not  to  the  27th.  This  point  was,  in  effect,  decided  in 
Ulmer  v.  Austill,  9  Porter's  Rep.  157,  and  is  expressly  deter- 
mined in  Buddicum  v.  Kirk,  3  Cranch's  Rep.  293. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 
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Woods  v.  McCann  and  Witherspoon,  adm'rs. 

I.  An  executor  or  administrator  may  report  an  estate  insolvent  when  the  personal 

property  is  insufficient  to  pay  ail  the  debts  ;  and  the  effect  of  such  representa- 
tion, duly  certified  from  the  County  Court,  will  be  to  abate  all  suits  then  pend- 


Error  to  the  County  Court  of  Greene. 

THfS  action  was  commenced  by  the  plaintiff  in  error  as 
endorsee  of  a  bill  of  exchange  against  Hugh  McCann.  as  draw- 
er. Pending  the  action,  the  defendant  died,  and  the  suit  was 
revived  against  the  defendantsin  error,  as  his  administrators. 

To  prevent  the  further  prosecution  of  the  suit,  the  defen- 
dants pleaded  that  they  had  reported  the  estate  of  their  intes- 
tate insolvent,  to  the  Judge  of  the  County  Court,  and  that  the  re- 
port and  representation  was  by  him  allowed,  and  ordered  to 
be  recorded.  To  which  plea  the  plaintiff  replied  mil  tiel  re- 
cord. This  issue  being  found  for  the  defendants,  judgment  was 
rendered  by  the  Court,  that  the  suit  abate. 

On  trial  of  the  issue,  a  bill  of  exceptions  was  taken,  which 
discloses,  that  to  maintain  the  issue  on  their  part,  the  defen- 
dants offered  a  record  of  the  County  Court,  showing  the  re- 
port made  by  the  defendants  of  the  insolvency  of  the  deceased, 
and  the  action  of  the  County  Court  thereon.  The  report  is  an 
exhibit  of  the  amount  of  claims  in  suit,  particularly  set  forth, 
amunting  to,  :  :  :  :  $18,406  94 

Claims  not  in  suit,  :  :  :     «        :         15,699  81 

Debts  paid,  not  included  in  the  foregoing  statement,    16,000  00 


),106  73 
Then  follows  a  statement  of  the  personal  assets,      . 

amounting  to  :  :  :  :        '  33,188  03 


Amount  of  debts  beyond  personal  estate,  816,918  72 

"The  administrators  beg  leave  to  state  that  most  of  the  lar- 
ger debts  mentioned  in  the  foregoing  schedule,  were  not  pre- 
sented to  them,  and  they  had  no  certain  knowledge  of  their  exis- 
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tence  until  some  time  in  the  present  year,  as  will  appear  by  the 
indorsement,  showing  when  they  were  presented,  and  after  they 
had  commenced  a  crop,  and  hence  they,  did  notapply  for  the 
sale  of  the  personal  property,  until  they  had  by  the  great  number 
of  suits  and  claims,  found  that  the  sale  of  the  whole  personal 
property  would  not  be  sufficient  to  meet  the  claims,  rn  addition 
to  the  land,  which  had  previously  been  ordered  for  sale  by  Judge 
Street.  The  administrators  were  advised  that  said  order  from 
Judge  Street  was  informal,  and  found  that  the  lands  offered 
would  not  command  a  fair  value,  and  therefore  made  no  sale 
of  any  of  said  lands." 

This  report  was,  by  the  Judge  of  the  County  Court,  ordered 
to  be  received  and  recorded.  The  report  was  objected  to  by 
the  counsel  for  the  plaintiff,  on  the  ground  that  it  did  not  sup- 
port or  sustain  the  plea,  in  this,  "that  the  plea  avers  that  the  es- 
tate of  the  said  Hugh  McCann,  deceased,  had  been  reported 
insolvent,  when  the  reqord  produced,  showed  that  the  de- 
fendants had  reported  only  the  personal  estate  of  the  deceased 
to  be  insolvent ;  but  the  Court  overruled  the  objection,  and  suf- 
fered the  transcript  to  be  read.  The  defendants  having  pro- 
duced no  other  evidence,  the  plaintiffinsisted  that  the  transcript 
so  produced  and  read  to  the  Court,  was  not  sufficient  to  sustain 
the  plea,  because  the  defendants  had  reported  the  personal  es- 
tate alone  of  the  deceased  insolvent,  and  not  his  estate  gener- 
ally, as  averred  in  the  plea ;  and  because  the  transcript  showed 
that  there  were  lands,  whereof  no  report  had  been  made,  so  as 
to  show  the  estate  of  the  deceased  to  be  insolvent  generally,  as 
averred  in,  the  plea.  But  the  Court  decided  that  the  tran- 
script was-  sufficient  to  sustain  the  plea,  and  thereupon  decided 
the  issue  in  favor  of  the  defendants.  To  which  opinion  of  the 
Court,  the  plaintiff,  by  his  counsel,  excepted,  and  now  assigns 
for  error. 

J.  B.  CtARKE,  for  the  plaintiff  in  error,  cited  Aik.  Dig.  151 ; 
Toulmin's  Dig.  327,  sec.  28. 

Murphy  &  Jones,  contra,  cited  Aik.  Dig.  152,  156;  1  vol. 
Phillips'  Ev.  212;  2  ibid.  Cowen's  Notes,  522,  to  show  that  on- 
ly the  substance  of  the  issue  need  be  proved. 

ORMOND,  J. — The  question  to  be  determined,  depends  on 
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the  construction  of  the  statute.  The  portion  of  the  net  imme- 
diateJy  applicable,  is  in  these  words:  "Nor  shall  any  suit  or 
action  be  commenced  or  sustained  against  him  (the  executor 
or  administrator)  after  the  estate  of  the  testator  or  intestate 
be  represented  insolvent.  The  counsel  £pr  the  plaintiff  in  er- 
ror, maintains  that  the  ^^representation"  of  the  executor  or  ad- 
ministrator, which  will  have  the  effect  to  prevent  the  com- 
mencement of  a  suit,  or  to  abate  one  already  commenced,  must 
be  both  of  the  real  and  personal  property  of  the  deceased. — 
The  language  of  the  act  is,  "that  when  the  estate,  both  real 
and  personal,  of  any  person  deceased,  shall  b^  insolvent  or  in- 
sufficient to  pay  all  just  debts  which  the  deceased  owed,  the 
said  estate,  both  real  and  personal,  shall  be  distributed  to  and 
among  all  the  creditors  respectively,  due  and  owing,  saving, 
&c.  And  the  executor  or  administrator  shall  exhibit  to  the 
Orphan's  Court  or  Chief  Justice  thereof,  (before  any  debt  paid 
to  any  creditor,  except  as  aforesaid)  an  account  and  statement 
as  is  directed  in  the  twenty-eighth  section  q/"//iz5ac/,  including 
also  the  lands,  tenements  and  hereditaments  'of  the  testator,  or 
intestate."  Aik.  Dig.  151.  The  twenty-eighth  section  of  the 
act  here  referred  to,  was  not  incorporated  in  the  Digest  com- 
piled by  Mr  Aikin,  it  being  as  he  says,  in  a  note,  superseded, 
and  therefore  omitted,  but  as  it  is  referred  to  in  the  section  just 
cited,  it  must  be  looked  to,  to  ascertain  what  the  administrator 
is  required  to  do.  The  28lh  section  provided  that  where  an 
executor  or  administrator  believed  that  the  personal  estate  of 
his  testator  or  intestate  was  insufficient  to  pay  the  debts  of  the 
deceased,  he  should  "make  and  exhibit  on  oath,  a  just  and  true 
account  of  the  personal  estate  and  debts,  as  far  as  he  could  dis- 
cover the  same,  to  the  Orphan's  Court;"  whose  duty  it  should 
be  to  cause  citation  to  issue,  &c.  Toulmin's  Dig.  327,  sec.  28. 
The  law  previously  cited,  is  a  part  of  the  same  act,  and  its  ob- 
vious design  was  to  provide  a  new  mode  for  the  distribution  of 
the  effects  of  a  deceased  person,  when  both  his  real  and  per- 
sonal property  was  insufficient  to  pay  all  his  debts.  Instead  of 
the  common  law  mode,  which  then  existed,  (in  1803)  the  act 
provided  for  an  equal  distribution  among  all  the  creditors,  ex- 
cept debts  due  for  the  last  sickness,  and  the  necessary  funeral 
expenses,  rateably.  Although  the  28th  section  before  cited, 
was  obviously  designed  to  enable  the  executor  or  administra- 
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tor  to  represent  an  estate  insolvent,  when  the  personal  proper- 
ty was  insufficient  to  pay  all  the  debts,  it  did  not  contemplate 
necessarily  a  rateable  distribution  among  all  the  creditors  as 
the  whole  estate,  real  and  personal,  might  be  sufficient  for  that 
purpose.  But  we  apprehend  that  in  either  case,  whether  the 
personal  estate  alone  was  insufficient  to  pay  the  debts,  or  the 
whole  estate  insolvent,  the  executor  or  administrator  has  the 
right  to  report  the  estate  insolvent ;  and  that  upon  such  repre- 
sentation, all  suits  pending  against  him  abate.  If  it  were  not  so 
under  our  system,  an  executor  or  administrator  acting  with  the 
most  perfect  good  faith  towards  the  creditors,  might  be  ruined. 
He  could  not  plead  jylene  administravit,  because  the  real  es- 
tate is  by  law  made  a  fund  for  the  payment  of  the  debts  of  the 
estate,  and  it  would  frequently  be  impossible  for  him  to  know 
whether  the  estate  was  wholly  insolvent  or  not,  as  that  fact 
could  only  be  certainly  ascertained  by  a  sale  of  the  real  estate. 

Although  the  28th  section  was  not  in  terms  re-enacted  at' the 
compilation  of  the  new  Digest,  its  provisions  are  in  force  from 
the  operation  of  the  act  of  1822,  (Aik.  Dig.  180,  sec.  16)  which 
authorises  the  executor  or  administrator  to  petition  the  County 
Court  for  the  sale  of  land,  for  the  purpose  of  paying  debts. — 
'  Such  was  clearly  the  opinion  of  the  digester,  and  doubtless 
adopted  by  the  legislature. 

The  appropriate  and  natural  fund  for  the  payment  of  debts, 
is  the  personal  estate;  nor  has  the  personal  representative  of 
the  deceased,  as  such,  any  control  over  the  realty,  until  the  es- 
tate is  reported  insolvent.  We  think  it,  therefore,  clear,  from 
the  legislation  on  this  subject,  considered  altogether,  that  if  the 
executor  or  ardministrator  has  reason  to  believe  that  the  per- 
sonal estate  is  insufficient  to  pay  all  the  debts,  it  is  his  duty  to 
represent  the  estate  insolvent;  and  that  the  effect  of  such  re- 
presentation, duly  certified  from  the  County  Court,  is  to  abate 
all  suits  then  pending  against  him.  No  prejudice  can  result  to 
creditors  from  this  course;  if  the  estate  is  not  wholly  insolvent, 
their  debts  are  to  be  paid  entire  ;  and  to  prevent  any  unnecessa- 
ry dplay,  if  the  executor  or  administrator  having  reported  an 
estate  insolvent,  should  omit  for  three  months  to  apply  fbr  an 
order  to  sell  the  real  estate,  he  is  guilty  of  a  devastivit,  and 
may  be  sued  on  his  bond.  Aik.  Dig.  150,  sec.  17. 
Let  the  judgment  be  affirmed. 
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Pierce,  et  als.  v.  Prude  &  Russell. 

1.  Exhibits  to  a  bill  roay  be  proved  viva  voce,  at  the  hearing  :  Therefore,  when 
a  cause  is  submitted  for  a  decree,  on  the  bill,  answer  and  exhibits,  and  a  decree 
made  thereon,  this  Court  will  presume  that  the  exhibits  were  proved  before  the 
Chancellor. 

Writ  of  error  to  the  Court  of  Chancery  for  the  fourth  district 
of  the  northern  division. 

The  bin  alleges  that  the  complainants  purchased  from  one 
William  Burchfield,  his  right  to  one  moiety  of  the  west  half  of 
the  north-east  quarter  of  section  19,  in  township  18,  of  range  3 
west;  and  also  one  moiety  of  four-sevenths  of  the  east-half  of 
the  north-east  quarter  of  the  same  section;  Burchfield  himself 
did  not  pretend  to  have  the  legal  title  to  these  lands,  but  held 
the  bond  of  one  Aquilla  Pierce,  conditioned  to  make  him  titles. 
This  bond  he  assigned  to  the  complainants,  who  exhibit  it 
with  their  bill.  The  two  moieties  of  tke  lands  before  describ- 
ed, were  purchased  from  one  Henley,  by  David  and  Aquilla 
Pierce,  jointly.  Henley  executed  to  them  jointly,  a  bond  to 
make  them  titles.  Aquilla  Pierce  died,  subsequently  to  the  as- 
signment made  by  him  to  Burchfield,  and  David  Pierce,  after 
his  death,  procured  Henley  to  execute  a  deed  to  him,  conveying 
the  entire  interest  in  the  said  lands,  in  fee  simple,  by  falsely  re- 
presenting that  he  was  entitled  to  the  whole,  when  in  fact  he 
was  only  entitled  to  one  half.  Aquilla  Pierce  was  in  posses- 
sion of  a  portion  of  the  lands  when  he  sold  to  Burchfield,  and 
delivered  the  possession  to  him,  and  he  to  the  complainants, 
when  they  purchased.  David  Pierce  is,  however,  in  possession 
of  the  whole  of  the  west-half  of  the  north-east  quarter  of  the 
section  which  he  claims  to  hold,  to  the  exclusion  of  the  com- 
plainants. 

The  complainants  also.purchased  from  Burchfield  at  the  same 
time,  the  east  half  of  the  south-east  quarter  of  the  same  sec- 
tion, and  received  from  him  a  deed  in  fee  simple.  Burchfield 
claimed  title  under  a  purchase  from  Aquilla  Pierce,  who  con- 
veyed to  him  by  deed  in  fee  simple,  with  covenants  of  war- 
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ranty.  This  half  quarter  waS  purchased  from  one  Terrell,  by- 
David  and  Aquilla  Pierce,  jointly,  who  received  a  deed  convey- 
ing the  said  land  to  them  jointly,  in  fee  simple.  Aquilla  Pierce 
had  the  possession  of  the  whole  of  this  half  quarter  section,  at 
the  time  of  the  sale  to  Burchfield,  and  claimed  to  own  it  in 
severalty.  The  complainants  do  not  know  of  any  sale  by  Da- 
vid Pierce,  of  his  interest  in  this  half  quarter  section,  to  Aquilla 
Pierce,  but  they  charge,  that  the  former  had  passed  to  the  lat- 
ter his  interest  in  the  same,  so  that  the  latter  had  good  right  to 
sell  and  convey  it  to  Burchfield.  They  also  charge  that  Aquil- 
la Pierce,  at  the  time  of  the  sale  and  conveyance,  was  in  pos- 
session under  elaim  of  title,  and  that  David  Pierce  was  fully  in- 
formed of  the  intention  of  Burchfield  to  purchase,  and  advised 
him  to  do  so.  Aquilla  ^Pierce  died  in  the  year  1834,  leaving 
William  C,  Frances  D.,  Riley  W.,  and  Elizabeth  Jane,  his 
children,  who  are  all  under  the  age  of  twenty-one  years,  and 
who  are  his  heirs  at  law. 

From  these  facts,  the  complainants  insist  that  they  are  the 
equitable  owners  of  the  west  half  of  the  north-east  quarts, 
and  two-sevenths  of  the  east  half  of  the  north-east  quarter,  and 
to  the  east  half  of  the  south-east  quarter  of  section  19,  in  town- 
.ship  18,  of  range  3,  west;  and  that  they  ought  to  be  permitted 
to  enjoy  the  same,  free  from  any  claim,  either  by  David  Pierce, 
or  the  heirs  at  law  of  Aquilla  Pierce. 

On  the  11th  day  of  April,  1836,  David  Pierce  commenced 
an  action  of  trespass,  to  try  title,  against  the  complainants,  and 
endorsed  on  his  writ,  that  the  object  of  his  suit  was  to  recover 
the  cast  half  of  the  north-east  quarter,  and  the  east  half  of  the 
south-east  quarter  of  the  section  before  described. 

That  the  said  complainants  cannot  defend  the  said  action  in 
consequence  of  the  said  David  Pierce  having  obtained  the  le- 
gal title,  to  a  portion  of  the  said  lands  from  the  said  Henley,  in 
the  manner  before  stated ;  and  to  another  portion  under  the 
deed  executed  to  him  and  Aquilla  Pierce,  by  Terrell. 

David  Pierce,  Burchfield,  and  the  children  of  Aquilla  Pierce, 
before  named,  are  made  parties  defendants. 

The  bill  prays  an  injunction  against  David  Pierce,  to  restrain 
hirh  from  proceeding  in  the  said  suit  at  law;  that  he  may  be 
decreed  to  convey  to  the  complainants  one  equal  half  of  the 
west  half  of  the  north-east  quarter,  and  one  equal  half  of  four- 
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sevenths  of  the  east  half  of  north-east  quarter,  and  all  his  inter- 
est in  the  east  half  of  the  south-east  quarter  of  section  19,  in  the 
township  18,  of  range  3,  west ;  that  the  title  of  the  heirs  at  law 
of  Aquilla  Pierce,  may  be  divested,  and  for  such  relief  against 
Burchfield  as  may  be  necessary. 

An  injunction  was  allowed  on  filing  the  bill,  and  at  a  subse- 
quent term,  Nancy  Pierce  was  appointed  guardian  ad  litem 
to  the  infant  defendants.  She  answered,  denying  all  know- 
ledge of  the  facts  alleged  in  the  bill,  but  insisting,  if  they  are 
true,  she,  as  the  widow  of  Aquilla  Pierce,  is  entitled  to  dower 
in  the  lands.  Burchfield  answers  the  bill,  and  admits  all  of  the 
material  allegations. 

David  Pierce  answers,  and  admits  that  it  may  be  true,  that 
the  complainants  purchased  from  Burchfield,  in  the  manner 
stated  by  them,  but  denies  any  knowledge  of  it,  or  of  the  exe- 
cution of  the  bond  by  Aquilla  Pierce  to  Burchfield,  or  its  as- 
signment to  the  complainants.  He  admits  that  they  are  in 
Dossession  of  the  east  half  of  the  south-east  quarter,  and  of  more 
than  the  one  half  of  four-sevenths  of  the  east  half  of  north-east 
quarter  of  section  19,  &c.,  but  he  denies  that  they  have  any 
right.  He  admits  that  he  is  in  possession  of  the  west  half  of 
the  north-east  quarter  of  the  same  section,  and  that  a  title 
bond  was  executed  to  himself  and  Aquilla  Pierce,  by  Henley, 
but  asserts  that  he  was  the  bona  fide  purchaser  of  the  said  lands, 
and  as  such  he  always  has  retained  the  possession  of  the  title 
bond;  that  the  name  of  Aquilla  Pierce,  was  inserted  therein, 
at  his  instance,  and  he  would  have  been  entitled  as  part  owner 
of  the  said  land,  upon  conditicm  that  he  paid  his  portion  of  the 
purchase  money;  the  said  Aquilla  never  had  any  interest  in 
the  s^me,  except  as  trustee  for  the  respondent,  who  paid  the 
whole  purchase  money,  except  the  sum  of  sixty  dollars,  for 
which  judgment  has  been  rendered  against  him,  and  for  which 
he  is  now  liable.  He  denies  that  he  obtained  the  title  deed  from 
Henley,  by  fraud  or  misrepresentation.  He  admits  the  execu- 
tion of  the  deed  to  himself  and  Aquilla  Pierce,  by  Terrell,  and 
that  the  same  is  now  in  his  possession;  that  Aquilla  Pierce  was 
in  possession  of  the  land  conveyed  by  that  deed;  the  respon- 
dent held  the  deed  because  he  paid  the  whole  of  the  purchase 
money  for  the  said  land,  and  insists  that  his  possession  of  the 
deed  is  sufficient  evidence  of  his  title.     He  denies  that  there 
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ever  was  any  division  of  the  lands,  or  that  the  said  Aquilla  ever 
had  any  right  or  title  to  the  lands,  or  any  portion  of  them,  ex- 
cept as  trustee  for  the  respondent.  He  denies  that  he  had  any 
knowledge  of  the  possession  or  title  of  Burchfield,  and  never  ad- 
vised him  to  purchase  of  Aquilla  Pierce.  He  admits  the  death 
of  Aquilla  Pierce,  and  that  he  may  have  left  children  in  the 
manner  alleged;  finally,  he  denies  all  fraud  and  combination, 
and  prays  to  be  dismissed  from  the  bill,  with  costs,  &c. 

A  general  replication  to  this  answer  was  filed  by  the  com- 
plainant, but  no  evidence  was  taken  in  the  cause  by  either 
party. 

The  injunction  was  dissolved  on  the  coming  in  of  the  answer, 
and  afterwards,  at  a  subsequent  term,  the  cause  was  submitted 
on  the  bill,  answers  and  exhibits. 

The  Chancellor  thereupon  decreed,  that  the  legal  title  of 
David  Pierce,  to  one  equal  half  of  four-sevenths  of  the  east  half 
of  the  north-east  quarter,  and  to  one  equal  half  of  the  west  half 
of  the  north-east  quarter  of  section  19,  &c.,  should  be  divested 
from  him  and  vested  in  the  complainants;  that  the  title  of  thS 
complainants  to  the  same,  should  be  forever  quieted  from  any 
claim  from  the  heirs  at  law  of  Aquilla  Pierce;  that  Da-vid  Pierce, 
be  perpetually  enjoined  from  prosecuting  his  action  at  law,  as 
to  one  equal  half  of  the  said  four-sevenths  of  the  east  half  of  the 
north-east  quarter,  and  as  to  one  equal  half  of  the  east  half  of 
the  south-east  quarter  of  section  19. 

*  The  writ  of  error  is  sued  out  by  all  the  defendants  to  the  de- 
cree, and  errors  are  assigned  jointly,  questioning  the  correctness 
of  the  decree,  both  with  respectjto  Pierce  and  the  heirs  at  law 
of  Aquilla  Pierce. 

W.  K.  Baylor,  for  the  plaintiffs  in  error. 
Peck,  for  the  defendant. s 

i 

GOLDTHWAITE,  J.— At  the  first  examination  of  this  re- 
cord,  we  were  inclined  to  think  that  the  decree  of  the  Chancel- 
lor could  not  be  sustained,  because  there  seemed  to  be  an  en- 
tire want  of  proof,  but  then  we  did  not  advert  to  the  fact,  that 
the  cause  was  submitted  on  the  exhibits,  as  well  as  on  the  bill 
and  answers.  The  exhibits  could  have  been  proved  viva  voce, 
at  the  hearing.     Levert  v.  Redwood,  (9  Porter,  79,)  and  al- 
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though  the  Chancellor  does  not  state  that  they  were  so  proved, 
it  would  be  most  unreasonable  to  conclude  that  the  fact  was 
otherwise. 

The  presumption  which  arises,  from  the  fact  that  the  case  is 
decided  chiefly  on  the  evidence  furnished  by  them,  is  also 
strengthened  by  the  circumstance,  that  the  cause  was  submit- 
ted on  the  bill,  answers  and  exhibits.  We  therefore,  conclude, 
that  the  exhibits  were  properly  before  the  court,  either  by  proof 
or  in  consequence  ot  the  submission.  The  exhibits  show  an 
agreement  by  Aquilla  Pierce,  to  convey  a  legal  and  sufficient 
title  for  the  lands  in  controversy  to  Burchfield;  and  the  bond  by 
which  this  agreement  is  proved,  is  assigned  by  the  latter  to  the 
complainants.  This,  of  course,  is^full  proof  of  the  main  equity 
of  the  bill,  as  against  the  heirs  at  law  of  Aquilla  Pierce,  because 
it  shows  that  he  had  divested  himself  of  the  equitable  title;  and 
if  afterwards,  in  his  life  time,  he  had  secured  the  legal  title,  it 
would  have  been  in  trust  for  the  complainants. 

The  answer  of  David  Pierce,  admits  the  chief  allegations  of 
the  bill  out  of  which  the  equity  of  the  complainants  arise,  so 
far  as  the  land  covered  by  the  title  bond  executed  by  Aquilla 
Pierce  to  Burchfield  and  assigned  to  the  complainants,  is  con- 
nected with  it.  That  is  to  say,  he  admits  that  Henly  execute 
ed  a  title  bond  to  himself  and  Aquilla  Pierce,  to  convey  the 
lands  to  them  jointly  ;  that  he  has  since  given  up  this  bond,  and 
received  a  title  in  his  own  name.  All  which  he  asserts,  about 
paying  the  entire  purchase  money,  is  irresponsive  to  the  bill,  and 
cannot  avail  him  without  proof.  The  case  then  stands  of  ad- 
mitted facts,  out  of  which  a  trust  must  be  implied,  with  respect 
to  the  lands  covered  by  the  title  bond.  This  trust  inures  to 
the  benefit  of  the  complainants,  who  by  proving  the  exhibits, 
show  themselves  to  be  entitled  to  all  the  equities  of  Aquilla 
against  David  Pierce.  We  understand  the  decree,  as  not  at- 
tempting to  divest  the  title  of  David  Pierce,  to  the  land  acquir- 
ed by  the  deed  frbm  Terrell,  as  there  was  no  proof  of  the  al- 
leged secret  trust,  and  it  being  explicitly  denied  by  the  answej^ 

We  think  there  is  no  error  in  the  decree,  and  it  is  affirmed. 


70  ALABAMA. 


Hogan  V.  Davis  and  Wife. 


HoGAN  V.  Davis  and  Wife. 

1.  An  order  made  upon  a  bill,  intended  as  a  bill  of  review,  which  suspends  pro- 
ceedings on  the  decree,  in  the  original  cause,  ceases  to  be  operative  after  such 
bill  is  dismissed  for  want  of  equity. 

2.  Where  parties  have  neglected  to  proceed  upon  a  decree,  until  their  rights  un- 
der it  have  become  so  embarrassed  by  subsequent  events,  that  it  is  necessary 
to  have  the  decree  of  the  Court  to  settle  and  ascertain  them,  it  is  then  neces- 
sary to  file  a  new  bill.  But  the  mere  lapse  of  time  will  not  render  such  a 
step  necessary,  where  the  omission  to  execute  the  decree  was  assented  to  by 
the  defendant. 

This  cause  comes  here  by.appeal  from  the  Chancery  Courts 
sitting  at  Mobile. 

.•  d^  1;' 
ON  the  21st  June,  1827,  the  appellant  filed  on  the  equity' 
side  of  the  circuit  court  of  Mobile,  a  bill  to  foreclose  the  equity 
of  redemption  of  the  appellees  to  certain  real  estate,  situate  in 
that  county,  previously  conveyed  by  way  of  mortgage,  by  the 
latter  to  the  former. 

On  the  21st  February,  1828,  an  order  was  made,  taking  the 
WU  prQ  confessQ,  and  referring  it  to  the  master  to  take  and  re- 
port an  account  of  the  amount  due  on  the  mortgage  for  princi- 
pal and  interest.  The  master  having  ma,de  his  report,  the 
court,  on  the  9th  December,  1829,  confirmed  it,  and  rendered 
its  decree,  directing  that  the  mortgaged  premises  be  sold  by 
the  master,  to  pay  and  satisfy  the  sum  ascertained  to  be  due, 
with  interest,  costs,  &c. 

No  proceedings  appear  to  have  taken  place  under  the  decree 
until  March,  1831,  when  an  agreement  was  signed  by  the  par- 
ties to  postpone  the  sale  until  the  first  of  April, — after  which 
we  discover  that  similar  agreements  were  made  from  time  to 
time,  up  to  December  of  that  year,  when  the  appellees  pre- 
sented, what  they  call  a  bill  of  review  to  the  Circuit  Court,  then 
in  session,  praying  an  injunction  against  the  decree  of  foreclo- 
sure. On  that  bill,  the  Court  made  the  following  order:  "  This 
day  came  the  said  parties  by  their  solicitors,  and  it  is  ordered, 
adjudged  and  decreed,  that  the  master  in  chancery  appointed  in 
the  case  of  John  B.  Hogan  v.  George  Davis,  be  enjoined  from 
selling  the  premises  of  said  George  Davis  mentioned  in  said  de- 
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cree,  on  said  Davis  paying  the  sum  of  three  hundred  and  eigh- 
ty-five dollars  and  thirty-four  cents,  the  amount  of  said  Davis's 
own  note,  including  interest,  mentioned  in  the  bill  of  complaint 
of  Hogan  v.  Davis,  and  the  decree  made  in  said  cause  of  John 
B.  Hogan  v.  George  Davis,  be  opened,  and  for  nothing  held,  on 
payment  of  the  said  sum  of  $385  34-100." 

The  bill  being  continued  from  time  to  time,  on  the  15th  Jan- 
uary, 1838,  the  appellant  filed  a  demurer  to  the  same ;  and 
upon  the  organization  of  separate  Chancery  courts  shortly  there- 
after, the  cause  was  transferred  to  that  jurisdiction. 

On  the  15th  May,  1839,  the  demurrer  was  brought  on  for 
argument;^  and  thereupon  sustained,  and  the  bill  of  the  appellees 
dismissed  with  costs.  To  revise  that  degree,  a  writ  of  error 
was  prosecuted,  and  a  judgment  of  affirmance  here  rendered, 
at  January  term,  J  840. 

In  the  transcript,  there  is  an  agreement,  signed  by  both, 
parties,  bearing  date  the  6tb  July,  1840,  by  which  it  appears,, 
that  at  the  request  of  the  appellees,  the  sale  of  the  mortgaged 
premises  was  to  be  postponed  to  the  first  Monday  in  January 
thereafter.  On  the  last  mentioned  day,  it  appears  by  the  mas- 
ters report,  he  sold  in  obedience  to  the  directions  of  the  decree 
of  December,  1829,  the  mortgaged  premises^  and  that  the  ap- 
pellant was  the  highest  and  best  bidder  for  the  same,  at  the 
sum  of  seven  thousand  dollars,  and  consequently  became  the 
purchaser.  A  motion  being  made  to  confirm  the  report  of  the 
master,  the  appellees  objected.  First,  because  the  decree  of 
December,  1829  was  reversed  by  the  order  of  December,  1831, 
■which  still  remained  in  full  force.  Second,  because  the  de- 
cree of  December,  was  of  a  date  too  ancient,  to  have  authoris- 
ed a  sale  under  it  in  January,  1841. 

The  Court  overruled  the  motion  to  confirm  the  master's  re- 
port, saying,  whether  the  first  objection  was  well  taken,  it  was 
not  necessary  to  decide;  as  to  entitle  the  apellant  to  the  benefit 
of  the  decree  of  1829,  he  should  have  filed  a  new  bill. 

Stewart,  for  the  appellant. 

B.  F.  Porter,  for  the  appellees. 

COLLIER,  C.  J. — First,  When  a  branch  of  this  cause  was 
here  in  January,  1840,  a  majority  of  the  court  were  of  opin- 
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ion,  that  the  order  made  by  the  Circuit  Court,  upon  what  was 
intended  as  a  bill  of  review  could  not  be  regarded  as  a  final  de- 
cree, from  which  an  appeal  or  writ  of  error  could  be  prosecut- 
ed. That  that  order,  though  couched  in  unusual  terms,  could 
only  be  regarded  as  the^a^  of  the  court  directing  the.suspen- 
sion  of  proceedings  on  the  original  decree,  and  indicating  its 
assent  to  a  review  of  the  proceedings,  that  they  might  if  er- 
roneous, be  reversed. 

If  this  view  was  correct,  it  is  clear,  that  by  affirming  the 
decree  of  the  Chancellor,  dismissing  the  bill  of  review,  not  only 
the  bill  itself,  but  the  proceedings  had  thereon,  ceased  to  have 
any  influence  on  the  decree  oi'  1829.  The  order  was  depen- 
dent for  its  support,  upon  the  bill,  and  the  bill  being  dismissed 
for  the  want  of  equity?  the  order  became  wholly  inoperative. 

Second,  It  is  true,  that  in  order  to  carry  a  decree  into  execu- 
tion, it  sorpe'times  becomes  necessary  to  file  a  new  bill.  This 
happens,  generally,  it  is  said,  in'  cases  where  parties  have  ne- 
glected to  proceed  upon  the  decree,  until  their  rights  under  it 
become  so  embarrassed  by  subsequent  events,  that  it  is  neces- 
sary to  have  the  decree  of  the  Court,  to  settle  and  ascertain 
them.     Story's  Eq.  PI.  343. 

It  is  not  pretended  that  there  has  been  any  change  of  interest 
to  prevent  the  execution  of  the  decree  of  foreclosure  and  sale. 
The  same  persons  are  shown  by  the  record,  to  be  parties,  that 
were  complainant  and  defendants,  in  1827.  The  bill  of  review 
does  not  appear  to  have  been  disposed  of  as  early  as  we  suppose 
it  to  hav'e  been  practicable,  yet  the  appellees  cannot  be  allow- 
ed to  avail  themselves  of  its  pendency,  as  an  objection  to  the 
execution  of  the  decree  enjoined  by  it.  They  arrested  pro- 
ceedings by  an  order  of  a  competent  court,  and  however  erron- 
eous that  order  may  have  been,  it  was  the  duty  of  all  concern- 
ed to  yield  obedience  lo  it. 

Not  contented  with  the  dismissal  of  their  bill  by  the  Court  of 
Chancery,  the  appellees  prosecuted  their  writ  of  error  to  this 
court,  where  in  January,  1840,  the  decree  was  affirmed:  all  ob- 
stacles to  the  execution  of  his  decree  being  removed,  the  de- 
fendant in  a  few  months  had  the  properly  advertised  and  sold. 
We  think  the  cause  of  the  appellant's  delay,  is  sufficiently 
shown  to  have  been  superinduced  by  the  legal  difficulties  inter- 
posed by  the  appellees. 
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We  lay  no  stress  upon  the  agreement  from  time  to  time,  to 
postpone  the  sale,  as  the  appellants  case  does  not  require  such 
aid. 

It  results  from  what  we  have  said,  that  the  decree  of  the 
Chancellor,  setting  aside  the  master's  report,  must  be  reversed, 
and  the  cause  remanded,  that  the  report  may  be  confirmed, 
and  such  other  proceedings  had,  as  may  be  necessary  to  make 
the  execution  of  the. decree  of  December,  1829,  effectual. 


Hines  v.  Greenlee  and  Greenlee, 

1.  The  record  of  a  patent  ist»aed  by  authority  of  a  law  of  the  United  States,  is  a 
public  act,  and  if  a  second  or  duplicate  patent  should  issue,  it  is  of  as  high 
authority,  and  has  the  same  effect  as  the  original  or  first  patent. 

2.  A  suit  having  been  commenced  by  three  persons  1o  recover  a  tract  of  land, 
and  one  dying  pending  the  suit,  it  was  continued  in  the  name  of  the  survivors. 
The  jury  found  a  vordict  in  their  favor  "  for  two  undivided  thirds  of  the 
land  in  the  declaration  mentioned,"  and  assessed  damages  "by  reason  of  the 
detention  of  the  premises  in  the  declaration  mentiened  :"  Held,  that  a  proper 
construction  of  the  verdict  was,  that  the  damages  were  assessed  for  the  deten- 
tion of  two-thirds  of  the  land  sued  for,  and  not  for  the  detention  of  the  entire 
tiact. 

Error  to  the  Circuit  Court  X>f  Greene  county. 

THIS  was  an  action  of  trespass  to  try  titles,  brought  by  the 
defendants  in  error  against  the  plaintiff  in  error.  The  suit 
i  was  originally  commenced  by  three  persons,  one  of  whom, 
having  died  pending  the  suit,  it  jvas  ordered  that  the  suit  sur- 
vive in  the  name  of  the  survivors.  The  jury  found  a  verdict 
for  the  plaintiffs  for  "  two  undivided  thirds  of  the  lands  in  the 
declaration  mentioned,  and  the  sum  of  thirteen  hundred  and 
thirty-four  dollars  fifty  cents  damages,  by  reason  of  the  deten- 
tion of  the  premises,  in  the  declaration  mentioned,"  upon  which 
the  following  judgment  was  rendered:  "It  is  therefore  con- 
sidered by  the  court,  that  the  plaintiffs  recover  of  the  defendant, 
two  undivided  thirds  of  the  south-east  quarter  and  of  the  north 
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west  quarter  of  section  thirty-two,  in  township  twenty,  of  range 
three,  east  situate,  in  Greene  county,  the  lands  in  the  declaration 
mentioned  pursuant  to  the  finding  of  the  jury,  also  the  sum  of 
thirteen  hundred  and  ninety-four  dollars  fifty  cents,  damages 
by  the  jury  assessed,"  &c. 

Pending  the  trial,  a  bill  of  exceptions  was.  taken,  which  sets 
forth  that  on  the  trial  of  the  cause,  the  plaintiff,  to  establish  his 
title,  proposed  to  read  as  evidence  to  the  jury,  two  copies  of 
patents,  which  taken  together,  covered  the  land  claimed  in  this 
suit,  each  bearing  date  on  the  first  of  September,  1824,  and 
purporting  to  have  been  duly  issued  according  to  law,  with 
a  scrawl  drawn  around  the  letters  L..  S.  thus  (L.  S.)  where  the 
seal  of  the  General  Land  Office  is  always  affixed  in  original  pa- 
tents of  lands  granted  by  the  government  of  the  United  States. 
On  the  said  copies  of  patents  there  was  written  the  certificate 
of  Commissioner  of  the  General  Larid  Office,  in  the  words  and 
figures,  following:  "General  Land  Office,  October  26, 1837, — 
I  hereby  certify,  that  the  within  is  a  true  copy  of  the  patent  on 
record  in  the  office.  In  testimony  whereof,  I  haye  her-eunto 
subscribed  my  name,  and  caused  the  seal  of  the  office  to  be 
affixed  at  the  city  of  Washington,  on  the  day  and  year  above 
written." 

James  Whitcombe,  Commissioner. 

To  this  certificate,  the  seal  of  the  General  Land  Office,  was 
duly  affixed.  The  plaintiffs  offered  no  evidence  to  the  court  of 
any  diligence  used  whatever,  to  jy^"ocure  and  produce  the  ori- 
ginal patents,  of  which  the  copies  were  offered  as  above;^^  nor 
did  he  in  any  manner,  attempt  to  account  for  the  absence  or 
want  of  the  originals.  The  defendants  counsel  objected  to  the 
copies  being  read  as  evidence,  without  such  preliminary  proof 
to  the  court,  which  motion  was  by  the  court,  overruled 'and  the 
copies  permitted  to  be  read  as*  evidence  of  title,  to  which  the 
defendant  excepted. 

The  defendant  now  prosecutes  this  writ  of  error,  and  assigns 
for 'error, 

1st.  The  admission  of  the  copies  in  evidence. 

2..  The  giving  judgment  for  damages,  for  all  the  lands  claim- 
ed in  the  declaration,  when  the  defendants  in  error,  were  only 
entitled  to  two  third,  thereof. 
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•  Thornton,  for  plaintiff  in  error,  cited  the  dissenting  opinion 
of  Judge  Joiinson,  in  the  case  relied  on  by  the  counsel  for  the 
defendant  in  error,  reported  in  5th  Peters  Rep.  241,  and  main- 
tained that  the  copy  or.  inspexinms  of  a  grant,  was  not  evi- 
dence per  se,  at  common  law,  and  that  the  statutes  of  4th  Ed- 
ward, and  13th  and  17th  of  Elizabeth,  by  which  he  insisted 
such  copies  were  admitted,  were  not  in  force  in  this  State. 

J.  B.  Clarke,  contra,-^— cited  1st  Phillips  on  Ev.  424;  ib.  387; 
2d  Washington,  276 ;  7th  Wheaton,  272  ;  9th  Wendell,  44  ;  3 
Littell,  330  ,-  3  Stewart,  60. 

On  the  point  as  to  the  verdict,  1  Bibb,  251;  4  ib.  194;  2  ib. 
178,  Littell,  Sel.  Cas.  367 ;  7  Porter,  441  ;  8.  ib  66;  9  ib.  118. 

ORMOND,  J. — Without  entering  on  the  enquiry  whether 
the  constat  or  inspeximus  of  the  King's  grant  is  as  high  evi- 
dence as  the  original  at  common  law,  or  (as  insisted  by  Judge 
Johnson,)  that  such  effect  is  given  to  it  by  the  statutes  of  4th 
Edward  an4  13th  and  17th  of  Elizabeth,  we  think  the  question, 
at  least  in  this  country,  may  be  placed  on  clear  and  indisputa- 
ble grounds. 

The  law  provides  that  on  certain  acts  being  done,  the  citi- 
zen shall  acquire  title  to  a  portion  of  the  public  lands,  and  that 
a-  patent  therefor  shall  issue,  which  shall  be  recorded. 
The  patent  is  not  the  title,  but  merely  evidence,  that  ac- 
cording to  law,  a  portion  of  the  public  domain  has  been  trans- 
ferred to  a  citizen.  Its  efficacy  proceeds  from  the  law  which 
authorizes  and  requires  certain  public  officers  to  issue  and  re- 
cord it.  The  record  showing  this  to  have  been  done,  is  a  pub- 
lic act,  and  therefore  a  second  patent,  which  may  issue,  is  not 
a  copy  of  the  first,  but  is  rather  a  republication  of  the  original, 
and  imports  the  same  absolute  verity. 

The  difference  between  the  record  of  patents  and  the  regis- 
tration of  the  deeds  is,  that  the  object  of  the  latter  is  notice,  and 
the  registration  is  not  of  the  essence,  or  necessary  to  the  valid- 
ity of  a  deed — but  patents  are  by  law  recorded  when  issued. 
The  record  is  therefore  a  public  document. 

Upon  the  subject  of  deeds,  which  by  law  are  required  to  be 
enrolled,  Chief  Baron  Gilbert,  in  his  Law  of  Evidence,  87,  says: 
•'  Where  a  deed  needs  enrolment,  then  the  enrolment  is  the 
sign  of  the  lawful  execution  of  such  deed,  and  the  officer  ap- 
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pointed. to  authenticate  such  deeds  by  enrolment,  is  also  im» 
powered  to  take  care  of  the  fairness  and  legality  of  such  deeds, 
and  therefore  a  copy  of  such  enrolment  must  be  sufficient,  for 
when  the  law  has  appointed  them  to  be  made  public  acts;  the 
copy  of  such  public  acts  shall  be  a  sufficient  attestation.  But 
when  a  deed  needs  no  enrolment,  then,  though  it  be  enrolled 
the  mspeximus  of  such  an  enrolment  is  not  evidence,  because 
since  the  officer  has  no  authority  to  enrol  them,  such  enrolment 
cannot  make  them  public  acts,  and  consequently  cannot  entitle 
the  copy  of  them  to  be  given  in  evidence,  for  then,  if  the  deed 
were  doubtful,  it  were  but  to  enrol  it,  and  bring  the  copy  or  in- 
speximus  in  evidence,  and  thereby  avoid  producing  a  deed 
tVhich  was  any  way  suspicious." 

Wg  are,  for  the  reasons  given,  of  the  opinion,  that  the  sup- 
posed copies  offered  in  evidence,  were  of  as  high  dignity  as  the 
originals,  and  that  the  Court  did  not  err  in  permitting  them  to 
go  to  the  jury. 

Neither  is  the  second  assigment  of  error  well  taken.  The 
jury  find  a  verdict  for  two  undivided  thirds  of  the'  lands  in  the 
declaration  mentioned,  and  assess  damages  "  by  reason  of  the 
detention  of  the  premises  in  the  declaration  mentioned."  It  would 
be  a  forced  construction,  to  suppose  that  the  jury  assessed  dam- 
ages for  the  detention  of  lands  which  their  verdict  ascertains 
do  not  belong  to  the  plaintiffs;  but  the  natural  and  fair  interpre- 
tation is,  that  the  damages  were  assessed  for  the  detention  of 
the  lands  which  belonged  to  the  plaintiffs.'  The  course  of  this 
Court  has  been,  to  support  the  judgment  of  the  Court  below, 
when  it  can  be  concluded  from  the  verdict,  as  is  shown  by  the 
cases  referred  to  by  the  counsel  for  the  defendant  in  error. 

There  is  no  error  in  the  judgment  of  the  Court  below,  and  it 
is  therefore  affirmed. 


UjtwjS' 
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Bell  v.  The  Real  Estate  Banking  Company  of  Starke- 
viLLE,  Miss. 

1.  A  contract  by  J,  to  deliver  the  entire  crop  of  cotton  which  he  might  make 
during  the  year  1838,  estimated  at  one  hundred  and  seven  bales,  can  not  be 
declared  on  as  a  contract  to  deliver  one  hundred  and  seven  bales  of  cotton  ab- 
splutely,  and  without  condition. 

S.  The  proper  construction  of  such  a  contract  is,  that  it  is  an  agreement  to  deli- 
ver the  entire  crop  made  by  J,  in  the  year  1838  ;  and  if  he  acted  in  good  faith, 
and  made  no  cotton,  there  is  no  breach  ;  if  a  crop  was  made,  but  not  deliver- 
ed, the  sureties  to  the  contract  are  liable  only  to  the  extent  of  the  value  of  the 
cotton  made. 

3.  When  Bank  bills  are  at  a  discount,  compared  with  specie,  but  the  Bank  is  lia- 
ble to  be  compelled  to  pay  them  in  gold  or  silver,  according  to  their  tenor,  the 
damages,  properly  accrujng  on  the  breach  of  a  contract,  of  which  such  Bank 
bills  formed  the  active  consideration,  cab  not  be  reduced  because  of  their  es- 
timated depreciation. 

• 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county. 

ACTION  .of  assumpsit  on  a  written  guaranty,  which  is  de- 
scribed in  the  three  first  counts  of  the  declaration  in  these  word^r 

"  March  28th  1838.  For  and  in  consideration  of  having  ob- 
tained from  the  Real  Estate  Banking  Company  of  Starke ville, 
Miss.,  a  loan  of  four  thousand  three  hundred  dollars,  at  nine 
months,  I  do  hereby  obfigate  myself,  my  heirs,  &c.  to  deliver 
to  said  Real  Estate  Banking  Company  of  Starkeville,  Miss.,  the 
entire  crop  of  cotton,  which  I  may  make  during  the  present 
year,  estimated  at  one  hundred  and  seven  bales,  and  to  place 
the  same  ia  good  order  in  due  season,  at  McAlpin's  bluft',  .on 
the  Tombigbee  river,  then  and  there  to  be  subject  alone  to  the 
order  of  the  said  Real  Estate  Banking  Company  of  Starkeville, 
Mississippi.  It  is  understood  that  when  said  cotton  is  delivered, 
I  am  to  have  the  privilege  of  directing  as  to  where  the  same 
shall  be  sold ;  witness  my  hand  and  seal. 

L.  B.  Johnson,  (Seal). 

We,  the  undersigned,  bind  ourselves  as  securities  for  the  ful- 
filment of  the  above  obligation. 

Wm.  T.  Bell,  (Seal.) 
John  M.  Bell,  (Seal.) . 

The  fourth  count,  without  setting  forth  the  contract  in  hcBc 
verba,  describes  it  in  substance,  and  avers  that  the  principal, 
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Johnson,  in  the  year  1838,  made  one  hundred  and  seven  bales 
of  cotton.  In  this  count,  the  breach  is  laid  in  not  delivering 
the  said  one  hundred  and  seven  bales  of  cotton.  In  the  pre- 
vious counts,  the  breach  laid  is,  that  the  said  Johnson,  did  not  de- 
liver his  entire  crop,  made  in  the  year  1838,  estimated  at  one 
hundred  and  seven  bales :  a  fifth  count  describes  the  contract 
of  Johnson,  as  a  contract  to  deliver  one  hundred  and  seven 
bales  of  cotton  absolutely,  but  in  all  other  respects  follovv^s  the 
terms  of  the  contract  as  set  out  in  the  three  first  counts.  In  the 
fifth  count,  there  is  no  averment  that  Johnson  made  any,  or  if 
any,  how  much,  cotton  in  the  year  1838,  and  the  breach  is  laid 
in  the  non-delivery  of  one  hundred  and  seven  bales,  at  McAl- 
pin's  bluff. 

The  defendants  pleaded  the  general  issue,  and  one  of  them, 
Wm.  T.  Bdl,  also  pleaded  infancy ;  a  verdict  was  found  for 
the  plaintiffs  against  the  defendant,  John  M.  Bell,  and  in  favor 
of  Wm.  T.'Bell,  on  the  plea  of  infancy;  on  this  verdict  judg- 
ment was  rendered. 

In  the  progress  of  the  trial,  a  bill  of  exceptions  was  sealed 
at  the  instance  of  the  defendants,  which  discloses  that  the  plain- 
tiffs offered  to  read  in  evidence,  the  contract  which  is  set  out  in 
the  previous  part  of 'this  statement.  The  defendant  objected 
to  its  being  read  as  evidence  to  support  the  fifth  count  of  the 
declaration.  The  Court  admitted  it  as  evidence  under  all  the 
several  counts,  to  which  the  defendant  excepted. 

No  evidence  having  been  offered  to  show  what  amount  of 
cotton  was  made  by  Johnson,  during  the  year  1838,  and  it  be- 
ing admitted  that  he  delivered  none  at  the  place  designated 
in  his  obligation,  the  defendant  asked  the  Court  to  instruct  the 
jury  that  the  covenant  was  not  to  deliver  one  hundred  and  seven 
bales  of  cotton,  but  the  entire  crop  of  cotton,  which  the  said 
Johnson  made  during  the  year  1838;  and  the  plaintifl^s  not  hav- 
ing given  any  evidence  of  any  cotton  having  been  made  by 
the  said  Johnson,  during  the  year  1838,  they  could  not  recov- 
er any  damages  of  the  defendant;  or  if  any,  only  nominal  dam- 
ages. This  was  refused :  the  defendant  then  asked  the  Court 
to  charge  the  jury,  that  the  measure  of  damages  was,  what  the 
plaintifl^s  had  lost  by  the  non- delivery  of  the  cotton,  and  not  its 
value;  and  as  no  other  evidence  than  the  possession  of  the  in- 
strument of  writing  sued  on,  had  been  given  of  the  injury  the 
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plaintiffs  had  sustained  by  the  non-delivery  of  the  cotton,  but 
only  as  to  the  value  of  the  one  hundred  and  seven  bales,  the 
plaintiffs  could  not  recover  any  damages;  or  if  any,  only  nom- 
inal damages.     This  was  refused. 

Evidence  having  been  given,  showing  that  the  money  stated 
in  the  bond  to  have  been  loaned  to  Johnson,  by  the  plaintiffs, 
was  in  the  bills  of  the  said  plaintiffs,  associated  under  the  style  of 
the  Real  Estate  Banking  Company  of  Starkeville,  Mississippi, 
purporting  to  be  bank  notes,  and  in  no  other  bills  or  money;  and 
evidence  having  been  given  conducing  to  show,  that  at  the  time 
when  the  said  Johnson  received  said  bills,  that  the  paper  of  the 
said  Bank,  was  in  market,  greatly  below  the  value  of  gold  and 
silver  coin.  The  defendants  asked  the  Court  to  charge  the 
jury,  that  if  the  v-alue  of  the  cotton,  as  ascertained  by  the  evi- 
dence, exceeded  the  money  loaned,  then  the  measure  of  dama- 
ges, if  they  find  for  the  plaintiffs,  would  be  the  amount  of  money 
loaned  and  the  interest  thereon.  This  charge  was  given,  with 
the  direction,  that  the  jury  was  not  to  be  governed  by  the  value 
of  the  Starkeville  Bank  paper,  as  shewn  in  evidence,  but  the 
same  which  was  expressed  in  the  bond,  with  interest,  should  be* 
the  measure  of  recovery,  provided  the  value  of  the  one  hundred 
and  seven  bales  of  cotton  exceeded  that  sum. 

The  defendant  excepted  to  all  the  charges  given,  and  to  the 
refusals  to  charge  as  requested,  and  now  assigns  the  same  as 
error,  as  well  as  the  refusal  to  exclude  the  contract  from  the 
jury  under  the  fifth  count  of  the  declaration. 

Clark,  with  whom  was  Mr.  Graham,  for  the  plaintiffs  in 
error,  insisted  that  the  contract  of  Johnson,  was  to  dehver  his 
entire  crop  of  cotton,  and  not  any  specific  quantity.  If  this  m 
true,  it  was  incumbent  on  the  plaintiffs  to  aver  and  prove  how 
much  was  made  by  him,  and  its  value  before  they  could  recov- 
er more  than  nominal  damages ;  (5  Term  Rep.  522 ;  7  Porter, 
508;  Chitty  on  Con.  20 ;  6  Porter,  344 ;  14  East,  160 ;  3  Vesey, 
298;  9  ib.  325;  2  John.  357:  2  Pothier  on  Ob.  41;  3Comyn's  Dig. 
tit.  covenant, 3,  E.  Doug.  125;  2  Camp.  56;  8  Peters'  197;  2Bac. 
Ab.  77;  Chitty  on  Con.  202;  5  Term,  291;  7  ib.  672  ;  8  Porter, 
497;  1  A.  K.  Marshall,  422;  1  J.  J. Marshall, 408;  3 Dana,  482;  5 
jb.  324, 140;  2  Camp.  156;  2  ib.  327;  2  N.  H.  287.)  The  measure 
of  damages,  was  the  value  of  the  depreciated  money  paid  to 
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Johnson.  Story  on  Bail.  2  ed.  2 ;  Chitty  on  Con.  130;  5  Con. 
N.  S.  Rep.  23;  1  Porter,  273;  6  Cowen,  628;  8  Peters,  197. 

Thornton,  with  whom  was  Mr.  Jones,  contra,  insisted  that 
the  contract  was  to  be  construed  according  to  the  motives 
which  induced  it ;  that  it  was  clear  that  the  one  hundred  and 
seven  bales  was  inserted  for  the  purpose  of  fixing  the  mini- 
mum quantity  of  cotton  to  be  delivered,  and  without  such  a  con- 
struction, the  plaintiffs  would  be  exposed  to  the  greatest  hazard, 
either  from  the  fraud  or  the  negligence  of  Johnson.  See  Thos. 
Raymond,  464;  13  East,  63;  3  J.  J.  Marshall,  94;  6  Conn.  249-, 
2  Gill  &.  John.  382;  11  Mass.  302.       • 

The  measure  of  the  damages  was  the  value  of  the  cotton, 
and  the  charge  given,  is  more  favorable  for  the  defendant  than 
is  warranted  by  strict  law.  The  money  received  by  Johnson, 
might  not,  in  market,  be  equivalent  to  gold  and  silver  coin,  but 
it  certainly  is  in  law,  because  the  plaintiffs  could  have  been  com- 
pelled to  pay  their  bills  in  gold  or  silver, 

GOLDTHWAITE,  J.~l.  The  chief  question  in  this  case, 
•arises  out  of  the  construction  of  the  contract  given  in  evide;ice. 

On  the  one  hand  it  is  contended,  that  this  contract  amounts  to 
a  warranty;  that  Johnson  should  deliver  one  hundred  and  sev- 
en bales  of  cotton ;  and  on  the  other,  it  is  insisted  that  no  par- 
ticular quantity  is  stipulated,  but  the  entire  crop,  made  by  him, 
whether  much  or  little,  was  to  be  delivered. 

It  is  apparent  that  the  parties  contracted  with  reference  to  a 
commodity  not  in  existence  when  the  contract  was  made,  and 
of  which  the  quantity  might  be  greatly  increased  or  diminished, 
by  circumstances  over  which  neither  could  exercise  any  con- 
trol. The  quantity  which  Johnson  might  make,  was  entirely 
a  matter  of  conjecture,  even  with  himself,  and  certainly  not  less 
'so  with  the  plaintiffs.  Under  such  circumstances  we  find  him 
contract,  to  deliver  his  entire  crop  which  he  might  make  for 
the  year  1838,  estimated  at  one  hundred  and  seven  bales  ;  and 
the  defendants  engaged  to  become  bound  as  sureties  for  the 
performance  of  his  obligation.  It  is  only  because  of  the  inti'o- 
duction  of  the  estimated  quantity,  that  any  doubt  can  exist  as 
to  the  extent  of  the  duties  to  be  performed  by  Johnson,  and 
consequently  of  the  liability  of  the  defendants  in  the  case  of 
his  non-performance.    It  may  be  asked  if  one  hundred  and 
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seven  bales  were  intended  to  b6  stipulated  for,  why  did  the 
contract  specify  the  crop  which  he  might  make  for  the 
year  1838,  when  he  would  be  liable,  if  this  crop  should  be  en- 
entirely  destroyed  by  the  vicissitudes  of  the  seasons  ;  or  why  .^ 
was  his  cotton  stipulated  for,  if  the  delivery  of  another  woul4 
have  been  an  equal  compliance  with  the  terms  imposed?  Again, 
if  this  contract  was  intended  as  an  absolute  security  for  the 
sum  loaned,  why  did  not  these  defendants  become  bound  for 
the  money  as  it  is  evident  that  the  cotton  supposed  to  be  stip- 
ulated for,  and  warranted  as  to  quantity,  would  at  a  very  mode" 
rate  price  per  bale,  produce  the  same  result?  These  are  ques- 
tions which  it  seems  to  us  cannot  be  satisfactorily  answered  under 
the  supposition  that  the  contract  is  determinate  as  to  quantity. 

There  nre  several  cases  which  seem  to  be  very  similar  to  this, 
and  enable  us  to  arrive  at  a  satisfactory  conclusion  without  diffi- 
culty. Thus  in  the  case  of  Boyd  v.  Seffkin,  (2  Camp.  326,) 
the  contract  was  in  these  terms:  "  Sold  for  Mr.  H.  Seffkin,  to 
Mr.  M.  Boyd,  about  32  tons,  more  or  less  of  Riga  Rhine 
hemp,  on  arrival  per  Fanny  and  ^Imira,  at  £82  10s  per  ton. 
The  ship  arrived  afterwards,  but  without  a  cargo.  Lord  El- 
lenborough  held  that  this  was  a  conditional  sale,  to  be  complete 
only  on  the  arrival  of  the  henip.  The  parties  did  not  mean  to 
make  a  wager;  the  hemp  was  expected  by  the  ship  ;  had  it  ar- 
rived, it  was  sold  to  the  plaintiff;  but  as  none  arrived,  the  con- 
tract was  at  an  end.  Hames  v.  Hamble,  was  a  similar  case, 
but  differs  from  the  first  as  being  confirmed  by  the  whole  Court 
of  King's  Bench,  (2  Camp.  327,  note.)  Hayward  v.  Scougall, 
{ib.  56.) 

It  might  be  inquired  with  equal  force,  whether  the  defend- 
ants intended  to  wager  that  Johnson  would  make  one  hundred 
and  seven  bales  of  cotton.'  They  evidently  did  not  intend  to 
do  so ;  they  were  willing  to  become  bound  that  Johnson  would 
deliver  all  the  cotton  he  made,  and  to  this  extent  they  are 
bound,  but  no  further. 

We  lay  entirely  out  of  view,  all  that  has  been  said  about  a 
fraud,  because,  if  such  was  the  case,  the  action  should  not  have 
been  on  the  contract,  but  should  have  been  for  the  deceit. — 
Hames  v.  Hamble,  2  Camp.  327,  note. 

2.  We  think,  therefore,  that  the  only  construction  which  this 
contract  can  receive  is,  that  the  entire  crop  made  by  Johnson 
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in  the  year  1838,  was  to  be  delivered;  if  he  acted  in  good  faith 
and  made  none,  there  was  no  breach;  and  if  a  crop  was  made, 
but  not  delivered,  the  defendants  are  liable  only  to  the  extent 
of  the  value  of  the  cotton  actually  made. 

3.  We  understand  the  othei;  instructions  to  amount  to  this, 
that  the  jury  was  not  to  compute  the  damages  by  the  value  of 
the  bills  received  by  Johnson  when  he  obtained  the  loan,  al- 
though  it  was  shewn  that  they  sold  in  the  market  at  a  discount, 
when  compared  with  gold  and  silver  coin;  but  the  damages 
were  to  be  computed  upon  the  value  of  the  cotton  at  the  time 
and  place  appointed  for  its  delivery;  the  whole  sum  considered, 
should  not,  however,  exceed  the  sum  loaned  to  Johnson,  with 
interest  on  it. 

These  instructions  seem  to  be  as  favorable  to  the  defendant 
as  the  law  would  permit.  Certainly,  if  the  value  of  the  Starke- 
ville bills  could  come  in  question,  it  was  correct  to  say  to  the 
jury  that  they  must  be  computed  as  money;  and  the  reason  is, 
that  the  plaintiffs  became  liable  to  pay  them  according  to  their 
tenor,  in  gold  and  silver.  It  is  not  to  be  disputed  that  bank  bills 
of  most  every  kind  would  probably  sell  for  much  less  than  their 
nominal  amount,  if  sold  for  coin  ;  but  this  is  not' the  proper  cri- 
terion of  their  value,  in  practice,  however  much  it'  may  be  in 
theory.  The  true  question  seems  to  us  to  be,  were  the  bills 
issued  in  good  faith,  and  could  payment  of  them  be  compelled 
in  coin?  If  this  could  be  done,  then  they  were  of  equivalent 
value  to  the  obligation  which  Johnson  gave  for  them. 

For  the  error  which  we  have  already  shown  in  the  construc- 
tion of  the  contract,  the  judgment  is  reversed,  and  the  case  re- 
manded. 
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1.  As  a  general  rule,  the  answer  of  one  defendant,  in  a  cause  in  Chancery,  is  not 
evidence  against  his  co-defendant. 

2.  Trustees  are  responsible  for  their  own  acts,  and  not  for  the  acts  of  each  other, 
unless  they  have  made  some  agreement,  by  which  they  have  expressly  agreed 
to  be  bound  for  each  other ;  or  have,  by  their  own  voluntary  co-operation,  or 
connivance,  enabled  each  other  to  accomplish  some  known  object  in  violation 
of  the  trust, 

3.  A  matter  may  be  referred  to  the  master,  and  his  report  made  and  confirmed, 
all  at  the  same  term  of  the  Court. 

4.  Where  a  bill  is  improperly  dismissed,  at  the  hearing,  as  to  one  defendant,  and 
a  decree  rendered  against  another,  the  complainant  may  reverse  the  order  of 
dismissal  on  writ  of  error. 

This  cause  comes  here  by  writ  of  error  from  the  Chancery 
Court  sitting  at  Cahawba. 

IN  April,  1835,  the  defendant  in  error  filed  his  bill  against 
the  plaintiff' in  error,  Dillen  Blevins  and  Fielding  Vaughan,  al- 
leging that  on  the  18th  February,  r833,  Vaughan,  together 
with  ©ne  George  Rives,  made  their  promissory  note  for  a  val- 
uable consideration,  by  which  they  promised  to  pay  to  the  com- 
plainant the  sum  of  one  thousand  dollars,  twelve  months  after 
date.  That  after  the  receipt  of  that  note  by  the  complainant, 
he  went  to  Montgomery  on  a  visit,  and  while  there,  fell  in  com- 
pany with  Taylor  and  Blevins,  who  invited  him  to  play  at 
cards;  that  he  yielded  to  their  solicitations,  and  Taylor  won 
from  him  the  note  of  Vaughan  and  Rives,  which  he  indorsed 
to  him.  The  complainant  further  charges,  that  Taylor  and 
Blevins  were  professional  gamblers,  and  combined  together  to 
induce  him  to  bet,  &c.  That  suit  had  been  brought  in  the 
Circuit  Court  of  Dallas,  by  Taylor,  against  Vaughan,  as  an  in- 
dorsee of  the  note,  for  the  use  of  Blevins,  and  prosecuted  to 
judgment. 

The  bill  prayed  that  Vaughan  be  injoined  from  paying,  and 
Taylor  and  Blevins  from  collecting  the  judgment ;  that  process 
ofsubpoBna  might  issue  ;  and  that  the  money  to  be  collected, 
be  paid  to  the  complainant. 

Taylor  and  Blevins,  in  their  answers,  admit  that  the  former 
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played  at  cards  with  the  complainant;  as  he  had  alleged  in  his 
bill ;  that  the  note  of  Rives  and  Vaughan  w.as  bet  by  the  com- 
plainant on  the  game,  and  upon  his  losing  the  same,  that  he  in- 
dorsed it  to  Taylor,  the  winner  ;  that  suit  had  been  brought 
thereon,  as  stated  by  the  complainant,  and  judgment  recovered 
against  Vaughan.  But  these  defendants- explicitly  d'eny  all  un- 
fairness, in  the  playing  on  their  part ;  and  conclude,  by  pray- 
ing in  their  answer,  the  benefit  of  a  demurrer  to  the  bill. 

Upon  the  coming  in  of  these  answers,  the  defendants  moved 
to  dissolve  the  injunction,  and  dismiss  the  bill  for  want  of  equi- 
ty ;  which  motion  was  granted,  and  the  bill  dismissed  general- 
ly, at  the  costs  of  the  complainant.  From  this  decree,  the 
complainant  prosecuted  a  writ  of  error  to  this  Court ;  and  the 
same  was  reversed,  and  the  cause  remanded. 

Vaughan  then  came  in  and  answered  the  bill,  admitting  the 
making  of  the  note,  and  the  recovery  of  the  judgment  thereon, 
as  alleged  ;  and  stating  that  after  the  dissolution  of  the  injunc- 
tion against  him,  he  had  fully  paid  and  satisfied  the  ^me. 

Upon  the  coming  in  of  Vaughan's  answer,  an  order  was  made, 
at  the  instance  of  the  complainant,  requiring  William  S.  Phil- 
lips, the  attorney  who  obtained  the  judgment,  at  the  suit  of 
Taylor,  to  answer  the  bill  within  ninety  days.  Phillips  an- 
swered, but  stated  nothing  material,  except  the  prosecution  of 
the  suit,  the  recovery  of  the  judgment,  and  its  payment  after 
the  dissolution  of  the  injunction. 

In  the  record  there  is  a  bill,  purporting  to  be  a  supplemental 
bill,  filed  by  the  complainant,  on  which  there  does  not  appear 
to  have  been  any  proceedings  ;  and  which  was  voluntarily  dis- 
missed by  him. 

The  cause  coming  on  to  be  heard  on  the  original  bill,  and  the 
answers  filed,  the  Chancellor  rendered  his  decree,  dismissing 
the  bill  as  to  all  the  defendants,  except  Taylor,  and  referred  it 
to  the  master  to  ascerthin  and  report  the  amount  due  on  the 
note  in  question,  for  principal  and  interest.  Whereupon,  the 
master  submitted  his  report,  which  was  confirmed,  and  a  de- 
cree rendered  against  Taylor  accordingly — the  reference,  re- 
port and  final  decree  being  rendered  at  the  same  term  of  the 
Court. 


J.  B.  Clarke,  for  the  plaintiff"  in  error. 
Peck  &  L.  Clark,  for  the  defendant. 
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COLLIER,  C.  J. — It  is  insisted  by  the  plaintiff  in  error,  that 
the  Chancellor  erred, 

1st.  In  rendering  a  decree  against  him  for  the  note,  or  any 
part  thereof. 

2d.  In  rendering  a  final  decree  at  the  same  term  of  the  Court 
at  which  the  master  made  his  report. 

1.  When  this  cause  was  here  at  January,  1838,  we  decided, 
that  the  indorsement  of  the  note  of  Rives  and  Vaughan,  by  the 
defendant  in  error  to  the  plaintiff,  being  induced  by  a  conside- 
ration, which  the  law  denounces  as  illegal,  passed  no  interest 
in  the  note  to  the  indorsee  as  against  his  indorser ;  and  that 
Taylor,  and  Blevins,  who  claimed  under  him  with  a  full  know- 
ledge of  the  circumstances  under  which  the  note  was  acquired, 
could  be  "  considered  in  no  other  light,  than  that  of  a  trustee 
for  the  true  owner."     8  Porter's  Rep.  251. 

This  being  the  law  of  the  case,  the  defendant  in  error  was 
entitled  to  the  full  benefitof  the  judgment  against  Vaughan  ;  or 
that  being  satisfied,  he  might  recover  of  Taylor  and  Blevins, 
according  to  the  sums  they  had  respectively  received  on  that 
judgment. 

Though  it  appears  from  the  answers  of  Vaughan  and  Phil- 
lips, that  the  judgment  has  been  fully  satisfied,  and  the  pro- 
ceeds paid  to  the  order  of  Blevins  ;  yet  these  answers  can  not 
be  regarded  as  evidence  against  the  other  defendants  to  the 
bill.  It  may  be  considered  as  an  indisputable  general  rule, 
that  the  answer  of  one  defendant  is  not  evidence  against  his  co- 
defendant.  This  rule  has  its  exceptions,  but  the  case  before 
us,  is  not  one.  3  Phil.  Ev^  931  ;  C.  &  H's  ed.  and  the  cases 
there  cited.  But  Phillips  was  not  a  defendant,  and  his  answer 
can  not  be  considsred  in  the  scale  of  evidence,  as  entitled  to 
more  weight,  than  a  mere  ex  parte  affidavit  taken  at  the  in- 
stance of  the  complainant. 

Placing  the  answers  of  Vaughan  and  Phillips,  entirely  out  of 
view,  as  evidence  against  their  co-defendants,  and  there  is  no- 
thing to  inform  us,  that  the  judgment  against  Vaughan  has  been 
satisfied.  If  it  has  not,  the  parties  in  whose  name  the  suit  was 
brought,  we  have  seen,  are  mere  trustees  for  the  complainant, 
and  should  be  declared  such,  and  the  judgment  adjudged  to  be- 
long to  him. 

It  is  not  attempted  by  the  bill  to  charge  Taylor  and  Blevins 
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for  a  conversion  of  the  note  of  Rives  and  Vaughan,  and  it  may 
be  well  questioned,  whether  an  action  at  law,  founded  upon  such 
an  idea,  could  be  sustained  ;  that  Equity  would  not  entertain  a 
billj  in  which  such  an  allegation  was  the  gravamen  of  the  case, 
will  not  be  disputed.  Yet  in  order  to  sustain  the  decree,  we 
must  be  satisfied,  that  Taylor  was  guilty  of  a  wrongful  conver- 
sion of  the  note,  and  that  Chancery  could  afford  to  the  com- 
plainant the  proper  redress  for  such  an  mjury.  The  first  con- 
clusion can  not  be  attained,  for  it  appears  both  from  the  bill  and 
answers,  that  the  complainant,  under  the  form  of  a  contract, 
voluntarily  parted  with  the  possession  to  Taylor,  and  it  is  not 
pretended  that  the  note  has  been  used  by  him  for  a  purpose  not 
contemplated  by  the  parties  at  the  time  he  acquired  it ;  and 
the  latter  conclusion  is  alike  untenable,  for  a  Court  of  Chancery 
will  not  lend  its  aid  to  repair  an  injury  founded  in  a  tort,  and 
where  the  damages  are  unliquidated. 

It  appears  from  the  answers  of  Taylor  and  Blevins,  that  they 
were  jointly  interested  in  the  game  at  which  the  note  was  won 
of  the  complainant,  and  the  suit  was  brought  in  Taylor's  name? 
for  the  use  of  Blevins,  although  the  latter  was  the  owner  of 
the  note,  because  the  former  had  omitted  to  transfer  the  legal 
interest  by  an  indorsement.  This  being  the  case,  if  Taylor  and 
Blevins  are  to  be  regarded  as  trustees  for  the  complainant, 
then  they  must  be  liable  each  one  for  himself,  for  so  much  of 
the  judgment  as  he  received,  or  otherwise  had  the  benefit  of. 
The  general  rule  is,  that  they  are  responsible  only  for  their  own 
acts,  and  not  for  the  acts  of  each  other,  unless  they  have  made 
some  agreement,  by  which  they  have  expressly  agreed  to  be 
bound  for  each  other  ;  or  they  have  by  their  own  voluntary 
co-operation  or  connivance,  enabled  each  other  to  accomplish 
some  known  object,  in  violation  of  the  trust.  2  Story's  Equity, 
520,  et  post. 

There  is  nothing  in  the  record  showing,  that  Taylor  and 
Blevins  should  be  liable  each  for  the  money  received  by  the 
other,  on  the  judgment  against  Vaughan;  and  consequently 
they  are  individually  liable  for  the  amounts  respectively  receiv- 
ed by  them.  If  one  of  them  has,  in  good  faith,  under  a  con- 
tract made  previous  to  the  exhibition  of  the  complainant's  bill, 
had  the  benefit  of  the  entire  judgment,  then  he  alone  should  be 
subjected  to  the  decree. 
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To  recapitulate — the  ccmplainant  was  entitled  to  a  decree, 
adjudging  to  him  the  judgment  against  Vaughan,  if  it  was  un- 
satisfied: if  that  judgment  was  satisfied,  then  he  was  enti- 
tled to  a  decree  against  Taylor  and  Blevins,  severally,  for  such 
portions  of  it  as  they  respectively  received,  or  appropriated  to 
their  own  use  ;  or  if  one  of  them  had  the  entire  benefit  of  the 
judgment,  then  he  alone  should  be  charged.  But  the  answers 
of  Vaughan  and  Phillips  could  not  be  received  as  evidence  to 
charge  either  Taylor  or  Blevins  with  the  receipt  of  money  on 
the  judgment. 

2.  In  Mussina  v.  Bartlett,  (8  Porter's  Rep.  277,)  which  was 
a  bill  for  the  foreclosure  of  si  mortgage,  we  held  that  it  was 
competent  to  refer  the  bill  to  a  master,  to  take  and  report  an 
account  of  the  monies  due  upon  the  mortgage,  and  to  receive 
his  report  and  render  a  final  decree  in  the  cause,  at  the  same 
termr  This  case  is  decisive  to  show,  that  the  report  of  the 
master  might  be  confirmed  at  the  term  at  which  it  was  made. 

But  upon  the  first  point  considered,  the  decree  of  the  Chan- 
cellor must  be  reversed,  and  the  cause  remanded,  that  it  may 
be  disposed  of,  according  to  the  principles  indicated.  The  dis- 
missal of  the  bill  as  to  Blevins  was  erroneous,  taking  the  facts 
stated  by  himself  and  his  co-defendant  Taylor,  to  be  true,  as 
from  the  posture  of  the  case  they  must  be  :  but  in  order  to  bring 
in  Blevins  again,  it  will  be  necessary  for  the  complainant  to  ob- 
tain a  reversal  of  the  decree  dismissing  the  bill  as  to  him. 

We  have  thought  it  proper  to  state  the  law  applicable  to  this 
cause  with  particularity,  that  the  complainant  may  be  advised 
against  whom  he  is  entitled  to  relief,  and  by  what  proof  the 
measure  of  that  relief  may  be  ascertained. 
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1.  Reid  and  Hoyt  and  one  Hanrick  agreed  to  become  the  sureties  of  W,  in  a 
bond  about  to  be  executed  by  him  as  executor :  afterwards,  Reid  and  Hoyt 
signed  and  sealed  a  bond,  and  delivered  it  to  W,  to  become  their  deed  in  the 
event  that  Hanrick  executed  it  also  as  surety.  Haurick  never  executed  it, 
but  the  bond  w^s  delivered  by  W  to  the  Judge  of  the  County  Court,  as  the 
deed  of  Reid  and  Hoyt.  In  a  suit  against  them  on  the  bond,  to  which  they 
pleaded  that  the  deed  was  delivered  as  an  escrow  merely — Held  :  First.  That 
a  bond  may  be  delivered  conditionally  to  a  co-obligor,  and  will  not  be  opera- 
tive as  the  deed  of  the  party,  until  the  condition  is  performed.  Second.  That 
W  was  a  competent  witness  to  prove  such  conditional  delivery  having  been  re- 
leased by  Reid  and  Hoyt.  Third.  That  the  previous  agreement,  that  Han. 
rick  should  be  a  surety,  could  not  be  given  in  evidence,  because  it  did  not  re- 
fer to  the  bond  which  was  actually  executed,  and  therefore,  not  a  part  of  the 
res  gestcB. 

2.  All  the  defendants  to  a  cause  constitute  but  one  party,  and  in  a  civil  cause, 
are  entitled  to  but  four  peremptory  challenges.  It  would  therefore  be  irregu- 
lar to  permit  a  further  peremptory  challenge ;  but,  if  the  cause  was  tried  by  an 
impartial  jury,  such  irregularity  would  not  be  available  on  error. 

Error  to  Montgomery  Circuit  Court.  * 

THIS  was  a  suit  on  an  adnninistration  bond,  commenced  by 
the  plaintiff  in  error,  against  George  Whitman,  as  principal, 
and  the  defendants  in  error  as  his  securities  in  the  penal  sum  of 
forty  thousand  dollars.  The  writ  was  returned,  not  found,  as 
to  Whitman,  and  executed  on  the  defendants  in  error.  To  a 
•  declaration  in  the  usual  form,  the  defendants  severally  pleaded. 
The  defendant,  Hoyt,  after  craving  oyer  of  the  bond,  "says 
actio  non,^^  &c.  because  he  says,  that  at  the  time  he  signed  said 
supposed  bond,  it  was  blank  as  to  all  the  names  thereto  signed, 
except  as  to  the  narne  of  George  Whitman,  and  that  before  he 
signed  his  name  thereto,  said  Whitman  informed  the  defendant, 
that  John  W.  T.  Reid,  who  has  signed  said  bond,  and  one  Ed- 
ward Hanrick,  were  to  be  joint  sureties,  with  this  defendant, 
and  were,  as  such,  to  sign  the  same;  and  upon  this  information, 
and  upon  the  condition  that  said  Reid  and  said  Hanrick,  were 
to  execute  said  bond,  this  defendant  signed  the  same,  but  did 
not  deliver  the  said  bond  to  the  plaintiff,  but  delivered  the  same 
to  Gieorge  Whitman,  not  as  his  deed,  but  to  become  his  deed 


JUNE  TERM,  1841. 89 

Bibb,  Judge,  &c.  v.  Reid  &  Hoyt. 

only  on  the  condition  that  the  same  should  be  executed  by  said 
Reid  alid  said  Hanrick,  as  co-sureties,  and  on  this  condition 
said  Whitman  was  to  deliver  the  same  to  said  Bibb  as  his  deed, 
and  said  defendant  avers  that  said  Hanrick  never  did  sign  and 
execute  said  bond,  bnt  that  said  Whitman,  v^^ithout  the  know- 
ledge or  consent  of  said  defendant,  procured  one  William  T. 
Brame  to  execute  the  same  as  a  co-surety,  contrary  to  the 
agreement,  and  the  condition  upon  which  the  said  supposed 
writing  obligatory  was  to  become  the  deed  of  this  defendant ; 
but  said  George  Whitman,  without  said  Hanrick  ever  having 
signed  and  executed  said  bond,  delivered  the  same  to  said  plain- 
tiff as  this  defendant's  deed;  wherefore  he  says  that  the  said 
supposed  writing  obligatory  is  not  his  deed,  and  of  this  he  puts 
himself  upon  the  country,  &c. 

The  plea  of  the  defendant,  Reid,  is  in  substance,  the  same  as 
the  preceding,  except  that  it  avers,  "  that  said  bond  was  not  de- 
liverd  to  said  plaintiff,  but  was  delivered  to  George  Whitman, 
not  as  his  deed,  but  as  an  escrow,  and  to  become  his  act  and 
deed  only,  on  condition,  that  Edward  Hanrick  should  execute 
the  same  as  co-surety."    Both  pleas  were  verified  by  affidavit. 

The  plaintiff  demurred  to  the  pleas,  which  being  overruled, 
issue  was  taken  thereon.  Other  pleas  were  also  filed,  but  as 
they  present  no  question  for  the  consideration  of  this  Court,  need 
not  be  noticed.  The  defendants  obtained  a  verdict,  and  judg- 
ment was  rendered  thereon  by  the  Court. 

Pending  the  trial,  a  bill  of  exceptions  was  sealed  at  the  in- 
stance of  the  plaintiff,  from  which  it  appears  that  the  plaintiff 
made  no  challenges,  but  rested  satisfied  with  the  jury  as  impan- 
nelled,  that  the  defendant  Reid,  having  made  four  perempto- 
ry challenges,  the  defendant,  Hoyt,  also,  proposed  to  challenge 
other  jurors  peremptorily,  which  the  Court  permitted,  though 
objected  toby  the  plaintiff's  counsel,  and  the  defendant,  Hoyt, 
accordingly  made  two  peremptory  challenges  of  jurors ;  to 
which  the  plaintiff  excepted. 

The  deposition  of  George  Whitman,  the  principal  in  the  bond, 
he  having  been  released  by  the  defendants,  was  permitted  to 
be  read  as  evidence  to  the  jury,  though  objected  to  by  the  coun- 
sel for  the  plaintiff;  to  which  he  excepted. 

The  defendants  then  introduced  Edward  Hanrick,  who  swore 

that  he  was  not  present  at  the  signing  or  executing  of  the  bond 
6  , .  ,^  , 
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by  any  of  the  parties,  but  was,  notwithstanding,  permitted  to 
testify  to  several  conversations  he  had  with  Whitman  before 
the  execution  of  the  bond,  no  one  else  being  present;  and,  also, 
conversations  had  separately  with  the  defendants,  Hoyt  and 
Reid,  before  the  execution  of  the  deed,  which  declarations  of 
said  Whitman  and  defendants,  tended  to  show  that  said  bond 
was  delivered  as  an  escrow.  To  the  introduction  of  this  testi- 
mony, the  plaintiff  objected,  but  thq  .objection  was  overruled, 
by  the  Court.  i  <)■  >;j?-, 

The  plaintiff  prosecutes  this  writ,  and  nov^r  assigns  for  error,-, 

1.  Overruling  the  demurrer  to  the  pleas.  ,> 

2.  Permitting  more  than  four  challenges  to  the  defendants,  i-; 

3.  Permitting  the  testimony  of  Whitman  to  be  read  in  evi--; 
dence.  ;.  ,:,ii 

4.  In  permitting  the  evidence  of  Hanrick  to  go  to  the  jui'y.     • 

f 
Peck  and  Fair,  for  plaintiff  in  error,  contended  that  a  bond 
cannot  be  delivered  as  an  escrow  to  a  joint  obligor,  or  to  the 
obligefe,  but  must  be  delivered  to  a  stranger.  3  Halstead's  Rep,, 
17;  2  Miller's  Reports,  42;  Sheppard's  Touchstone,  6%;--:li 
Paige,  385;  5  Cranch,  381;  8  Mass.  230. 

Campbell,  contra ;  Croke  Eliz.  835  ;  Dyer^  34,  b. ,  3  Wen' 
dell,  380;  7  Ohio  Rep.  54;  6  Conn.  N.  S.  213;  10  Johns.  198-^ 
17  ib.  196;  9  East.  360 ;  7  Pickering,  91 ;  1  Johns.  Cases,  114;- 
9  Serg.  &  Lowb.  33  ;  4  Cranch,  219  ;  11  Peters,  86;  2  Harring- 
ton, 396 ;  11  Vermont,  448  ;  4  Barnewell  and  Aid.  440 ;  4  Stew- 
art &  Por.  159;  1  Stewart,  546.  nnoip. 

•ORMOND,  J. — The  principal  question  in  this  case  arises  on 
the  demurrer  to  the  pleas  of  the  defendants.  The  defendants 
were  sureties  of  one  Whitman  as  administrator,  and  delivered 
the  bond  to  him  on  the  condition,  that  if  another  person  signed 
it  as  co-surety,  it  was  then  to  become  their  deed,  It  i>  urged 
that  the  conditional  delivery  could  not  be  to  the  principal  obli- 
<*-or,  but  to  operate  as  a  coflditio^ial  delivery,  must  have  jj^en 
made  to  a  stranger.  <';  f>dt  H  or* 

Delivery  is  essential  to  the  validity  of  a  deed,  and  is  a  ques- 
tion of  fact  evidenced  by  acts  and  declarations  at  the  time,  or 
inferred  from  the  silence  of  the  party;  as  where  the  obligor 
■without  :any  formal  act  or  declaration  permits   the  obligee 
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to  take  possession  of  the  bond.  The^elivery  must  be  by  the 
obligor  himself  or  by  some  one  authorised  to  act  for  him.  In 
this  case,  the  efficacy  of  the  delivery  of  the  bond  uncondition- 
ally, to  the  Judge  of  the  County  Court,  by  Whitman,  must  de- 
pend on  his  authority  to  do  the  act,  and  it  would  seem  impos- 
sible to  hold  that  an  authority  to  another  todeliver  a  bond,  orji- 
ly  upon  the  performance  of  a  condition,  was  an  authority  to  de- 
liver absolutely.  Such  a  proposition  cannot  be  maintained  un- 
less established  by  some  stern  iu\6  ot  necessity  to  prevent  a 
greater  evil.  The  ancient  doctrine  appears  to  have  been  as 
contended  for  by  the  counsel  for  the  plaintiff  in  error.  Thus  it 
is  said  in  Sheppard's  Touchstone,  59:  "  So  it  must  delivered  to 
a  stranger ;  for  if  I  seal  my  deed  and  deliver  it  to  the  party 
himself,  as  an  escrow  upon  certain  conditions,  &c. ;  in  this  case 
let  the  form  of  words  be  what  it  will,  the  delivery  is  absolute, 
and  the  deed  shall  take  effect  as  his  deed  presently,  and  (in  re- 
ference to  the  legal  operation  of  the  deed)  he  is  not  bound  to 
perform  the  condition."  Thoroughgood's  case,  5  Coke,  137. 
The  reason  of  the  rule  appears  to  .hav6  been,  that  the  act  of  de- 
livery could  not  be  qualified  or  controlled  by  a  declaration 
made  at  the  lime,  supposed  to  be  inconsistent  with  it.  This  is 
undoubtedly  true,  as  to  all  acts  unequivocal  in  their  nature.  If 
one  should  discharge  a  loaded  gun  at  another,  he  could  not 
qualify  the  act  by  declaring  at  the  time,  that  he  meant  no  harm. 
But  when  an  act  is  equivocal  in  its  nature,  and  may  mean  one 
of  two  things,  then  itis  certainly  allowable  to  explain  by  a  dec- 
laration at  the  time,  the  intent  of  the  act.  The  rule  as  above 
stated  in  the  Touchstone,  has  been  recognised  in  the  United 
States,  in  the  cases  cited  from  5  Cranch,  351 ;  8  Mass.  230  ; 
2  Sumner,  487;  but  it  does  not  appear  to  obtain  at  this  day  iu 
England,  as  appears  by  the  case  of  Johnson  and  others  v.  Ba- 
ker, 4  Barn,  and  Aid.  440,  where  a  composition  deed  was  deli- 
'^^red  by  a^  surety  who  had  signed  the  deed  tp  a  creditor,  not 
to  be  operative  Unless  all  the  other  creditors  execiited  it.  It 
was  held  that  the  deed  was  delivered  as  an  escrow,  and  that  all 
ilhd  (iteditors  not  having  executed  it,  the  surety  was  notbouritf. 
To  the  same  effect,  are  the  cases  cited  from  3  Wendell,  380; 
11  Vermont,  448;  4  Cranch,  219;  2  Harrington,  396;  11  Pe> 
ters,  86.- 

In  the  case  cited  from  4th  Cranch,  the  bond  was  delivered 
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by  a  surety  to  the  principal  obligor  to  be  delivered  to  the  obli- 
gee, on  condition  other  persons  executed  it  as  surety ;  such  was 
also  the  fact  in  some  of  the  other  cases  cited  in  argument,  and 
a  distinction  may  exist  between  a  conditional  delivery  to  a  co- 
obligor,  and  such  delivery  to  the  obligee.  Without,  however, 
taking  such  a  distinction,  we  are  satisfied,  that  on  principle, 
there  can  be  no  difference  between  a  conditional  delivery  to  a 
stranger,  or  to  a  co-obligor;  that  in  either  case  the  deed  cannot 
be  operative  until  the  condition  is  performed,  and  such  is  clear- 
ly the  weight  of  authority  at  the  present  day. 

It  was  also  urged,  that  on  the  ground  of  public' policy,.how- 
ever  the  law  might  be  in  other  cases,  that  in  cases  like  the  pre- 
sent, where  infants  and  creditors  were  concerned,  and  the  due 
^execution  of  the  bond  entrusted  to  a  public  officer,  that  no  con- 
ditional delivery  could  be  made.  We  can  see  no  reason  for 
such  a  distinction.  The  Judge  of  the  County  Court  is,  by  law, 
appointed  to  take  the  bond,  and  it  is  his  duty  not  only  to  be 
satisfied  that  the  sureties  are  able  to  respond  in  damages  if  call- 
ed on,  but  also  to  know  that  it  has  been  executed  by  them.  If, 
as  supposed  by  the  counsel  for  plaintiff  in  error,  the  approval 
of  the  bond  by  the  Judge  of  the  County  Court,  is  a  judicial  act, 
■Isinding  on  the  parties,  the  obligees  would  be  concluded  by  it, 
although  their  names  were  forged,  and  a  delivery  by  some  one 
personating  them.  Such  a  conclusion  cannot  be  tolerated,  and 
we  are  very  clear,  that  in  approving  an  administrators  bond, 
the  Judge  of  the  County  Court  acts  ministerially  and  not  judi- 
cially. Indeed,  the  power  to  approve  the  bond  is  not  given  to 
the  Court,  but  to  the  Judge.  Aik.  Dig.  177,  sec.  3  ;  and  such 
has  heretofore  been  the  decisions  of  this  Court,  in  analagous 
cases.    1  Stewart,  546;  4  Stew.  &  Por.  159. 

The  law  authorising  either  party  to  make  four  peremptory 
challenges  in  all  jury  trials,  does  not  authorise  each  defendant, 
where  they  sever  in  the  pleading,  to  make  four  peremptory 
challenges.  All  the  defendants  to  a  suit,  constitute  but  one 
party.  But  although  the  additional  challenges  should  not  have 
been  allowed  as  tending  to  delay;  and  even  in  cases  which 
might  be  supposed  to  defeat  the  ends  of  justice  ;  yet,  we  can- 
not see  how  the  plaintiff  was  prejudiced  thereby,  as  we  learn 
from  the  record  that  the  cause  was  tried  by  an  impartial  jury ; 
^t  all  events,  though  this  proceeding  was  quite  irregular,  on  the 
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authority  of  "the  case  of  Tatum  v.  Young,  1  Porter,  298,  it 
cannot  be  questioned  in  this  Court  on  that  ground  alone. 

The  objection  to  the  deposition  of  Whitman,  the  principal 
obligor  is  put  in  this  Court  on  the  ground  of  public  policy,  that 
the  witness  shall  not  be  heard  to  allege  his  own  turpitude.  The 
rule  here  relied  on,  was  first  promulgated  in  the  case  of  Wal- 
ton V.  Shelly,  1  Term  Rep.  296,  in  relation  to  negotiable  pa- 
per, and  subsequently  overruled  by  the  case  of  Jordain  v. 
Lashbrooke,  7  Term  Rep.  601 ;  but  the  rule  was  never  held  to 
apply  to  bonds.  In  this  State,  it  never  has  obtained,  even  as  to 
negotiable  paper.  The  exploded  rule  seems  to  be  the  doctrine 
of  the  United  States  Courts,  6  Peters,  51 ;  but  in  the  case  of  the 
United  States  v.  Leffler,  1 1  Peters,  86,  it  was  hel4  not  to  ap- 
ply to  bonds.  The  interest  of  the  witness  having  been  releas- 
ed by  the  defendants,  the  objection  went  to  his  credit,  and  he 

was  a  competent  witness. 

The  remaining  question  is,  the  refusal  of  the  Court  to  ex- 
clude from  the  jury  the  testimony  of  Hanrick. 

The  testimony  which  the  Court  refused  to  exclude,  was  cer- 
tain conversations  which  the  witness  had  separately  with  Whit- 
man, the  principal,  and  the  defendants  who  signed  the  bond  as 
sureties,  at  some  period  anterior  to  the  signing  of  the  bond,  as  to 
who  were  to  join  in  the  bond.  '" 

''  To  understand  the  relevancy  of  this  testimony,  it  is  necessary  to 
fconsider  what  was  the  issue  between  the  parties.  The  propo- 
sition which  the  defendants  undertook  to  establish  was,  that  the 
bond  was  delivered  by  them  to  Whitman,  to  be  their  act  and 
deed,  only  on  condition  that  it  was  executed  also  by  Hanrick, 
as  co-surety.  In  what  manner  did  the  evidence  of  Hanrick 
tend  to  prove  this?  It  does  not  follow  as  a  consequence,  that 
because  there  was  an  agreement  between  the  parties  at  some 
previous  time,  that  these  three  persons  should  be  co-sureties, 
that  such  agreement  existed  afterwards,  and  when  the  instru- 
ment was  in  fact  signed  and  sealed.  If  the  testimony  of  Han- 
rick had  related  to  the  time  when  the  bond  was  signed  and 
sealed  by  the  defendants,  it  would  doubtless  have  been  a  cir- 
cumstance from  which  the  jury  might  have  inferred  that  the 
delivery  by  two  was  only  on  condition  that  all  should  execute 
the  bond,  but  as  it  does  not  relate  to  the  time  of  the  execution 
of  the  bond,  it  is  not  part  of  the  res  gestae,  and  must  be  exclu- 
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(led  as  mere  hearsay  evidence.  A  party's  own  declarations, 
where  they  relate  to  the  act  itself,  may,  under  some  circum- 
stances, be  evidence  for  him  as  constituting  a  part  of  the  res 
gestcB,  and  of  this,  the  case  cited  from  6  Conn.  Rep.  N.  S. 
293,  furnishes  an  example.  T|ie  rule  is  laid  down  with  great 
clearness  and  force  by  C.  J.'Hosmer,  in  Enos  v.  Tuttle,  3  Conn. 
Rep.  250,  where  he  says,  "  to  be  a  part  of  the  res  gestae,  the 
declarations  must  have  been  made  at  the  time  of  the  act  done 
which  they  are  supposed  to  characterise,  and  well  calculated 
to  unfold  the  nature  and  quality  of  the  facts  they  were  intended 
to  explain,  and  so  to  harmonize  with  them  as  to  constitute  one 
transaction."  Tried  by  this  rule,  the  testimony  ought  not  to 
have  been  received,  nor  do  we  know  of  any  rule  of  evidence 
which  would  authorise  its  admission. 

It  is  supposed  by  the  counsel  for  the  defendants,  that  it 
should  have  been  received  to  corroborate  the  testimony  of 
Whitman:  but  this  is  merely  another  aspect  of  the  same  ques- 
tion. The  object  of  the  testimony  of  Whitman,  was  to  estab- 
lish the  conditional  delivery  of  the  bond ;  and  if  the  testimo- 
ny of  Hanrick  did  not,  as  we  have  seen,  tend  to  establish  that 
fact,  how  could  it  corroborate  testimony  which  did?  Or,  in  oth- 
er words,  how  could  testimony  which  was  relevant,  be  sustain- 
ed by  that  which  was  irrelevant  ?  The  probable  result  of  its 
admission,  was  to~mislead  the  jury  ;  and  it  should  therefore  have 
been  rejected.  For  this  error,  the  judgment  is  reversed ,  and 
the  cause  remanded. 


■»!'"<>.  11 


Wyatt  v.  Maoee. 

1.  Whenfiver  the  law  aiFords  any  other  adequate  remedy,  by  which  a  party  can 
enforce  bis  rights,  the  proceeding  by  attachment  for  a  contempt,  is  always 
within  the  discretion  of  the  Court ;  and  a  refusal  to  exercise  it,  can  not  pro  - 
perly  be  reviewed  by  appeal,  or  by  writ  of  error. 

;.'.rrioU. 
Appeal  from  the  Court  of  Ghanicery  for  the  first  di^tf^t.  pf 
the  Southern  division.  ,•;!■.-  !r/'/'.[,r;>;d   u^f 

THIS  was  a  rule  against  the  sheriff  of  Mobile  county ,  for  an 
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alleged  contempt  in  disobeying  an  injunction.     The  Chancel- 
lor discharged  the  rule  and  the  plaintiff  appealed.  J.UsH 

The  facts  as  disclosed  by  the  affidavits  in  support  of,  'and 
against  the  rule,  are  these :  Magee,  as  sheriff  of  Mobile  coun- 
ty, had  in  his  hands  two  executions  against  Wyatt,  in  favor  of 
the  Mobile  Steam  Cotton-Press  and  Building  Company;  these 
executions  were  returnable  on  the  6th  day  of  February,  1840, 
at  which  time  Magee,  returned  them,  satisfied,  but  he  did  not 
receive  the  money  until  the  12th  of  the  same  month,  on  which 
day  he  was  served  with  an  injunction,  which  Wyatt  had  ob- 
tained on  a  bill  filed  against  the  plaintiffs  in  execution.  On  the 
13th  of  the  same  month,  the  plaintiffs  in  execution,  moved  the 
County  Court  for  judgment  against  him  for  failing  to  pay  over 
the  money  collected ;  this  motion  he  attempted  to.  defend  on 
the  ground  of  the  injunction  before  served  on  him,  but  his  de- 
fence was  overruled,  and  judgment  rendered  against  him.  It 
does  not  appear  that  he  placed  the  case  against  him  in  such  a 
condition  as  to  revise  the  decision,  and  he  subsequently  paid 
over  the  money  collected  from  Wyatt,  under  the  advice  of 
counsel  that  he  was  obliged  to  do  so. 

The  sheriff  was  informed,  that  if  he  paid  over  the  money,  it 
would  be  a  contempt  of  the  Court  of  Chancery,  and  he  would 
be  proceeded  against  in  that  court.  No  notice  was  given  by  him 
to  Wyatt,  of  the  pendency  of  the  action,  for  UQt  paying  over 
the  money  to  the  plaintiff  in  execution.         >n  •^'.?-'.' 

Dunn,  for  the  defendant  in  error,  moved  to  dismiss  the  appeal 
and  insisted  that  the  decree  of  the  Chancellor  on  such  a  mat- 
ter, could  not  properly  be  reviewed.  Penn  v.  Messenger,  (1 
Yeates,  1.)  Ex.  parte,  Chamberlain,  (4  Cowen,  49.)  United 
States  V.  Dodge,  (2  Gallison,  313.) 
ae  iCampbell,  contra, — cited  Gates  v.  McDaniel,(3  Porter,  35G. 

The  Court  having  intimated  an  opinion,  that  the 'decision  of 
the  Chancellor  could  be  reviewed,  the  case  was  submitted  for 
a  determination  on  its  merits. 

,,  ,  GOLDTHWAITE,  J.— At  first,  we  were  inclined  to  believe 

that  we  could  properly  entertain  jurisdiction  of  this  case,  inas- 

.  much  .as  it  seemed  to  be  merely  a  mode  by.  which,  to  ascertain 
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the  rights  of  parties  litigant,  but  subsequent  reflection  has  satis- 
fied us  that  we  cannot. 

It  is  true,  that  this  Court,  in  the  case  of  Gates  v.  McDaniel, 
(3  Porter,  356,)  reversed  the  decree  of  a  circuit  Judge,  who 
refused  to  grant  a  motion  to  commit  a  defendant  for  the  breach 
of  an  injunction:  but  then  the  question  of  jurisdiction  was  not 
raised,  and  therefore  it  cannot  be  considered  as  an  adjudication 
on  this  point. 

It  is  evident  that  there  are  some  c^ses  in  which  the  jurisdic- 
tion of  chancery  could  not  be  enforced,  if  the  proceedings  for  a 
contempt  were  omitted.  In  this  class,  are  decrees  for  a  speci- 
fic performance;  the  surrender  of  title  deeds ;  specific  chattels, 
&c.  &;c.  In  such  caces,  and  there  may  be  many  others,  it  is 
evident  that  process  of  attachment  for  a  contempt  of  the  de- 
cree, or  a  writ  of  sequestration,  would  be  the  only  means 
which  a  party  has  of  enforcing  his  rights,  which  have  been  as- 
certained by  the  decree.  It  is  obvious  in  such  cases,  that  the 
Chancellor  has  no  discretion,  but  must  award  the  proper  pro- 
cess. If  we  were  permitted  to  suppose  that  a  Chancellor  would 
ever  refuse,  it  is  clear  that  a  mandamus  would  he  allowed,  if 
there  was  no  other  remedy. 

But  in  general,  the  courts  of  chancery,  as  well  as  the  courts 
of  law,  only  use  the  power,  to  prevent  contempts — as  a  means 
to  preserve  a  proper  respect  for  their  tribunals ;  or  to  enforce 
their  officers  to  perform  duties,  which  are  not  only  enjoined  by 
law,  but  in  the  correct  performance  of  which,  others  are  also 
interested.  Of  the  former  class,  it  is  very  clear  that  an  appel- 
late Court,  would  never  undertake  to  review  a  refusal  by  either 
court  to  punish  an  individual;  and  the  same  rule  is  believed  to 
be  properly  applicable  to  the  latter  class.  '     'v"-  x-^^**^^ 

When  a  sheriff",  or  other  officer  has  collected  mOne"^  6ft*  ^pfb- 
cess  from  a  court  of  law,  he  will  ordinarily  be  considered  as 
guilty  of  a  contempt,  if  he  omits,  or  refuses  to  pay  it  over ;  but 
certainly  there  may  be  cases  in  which  courts  would  not  attach 
him,  as  if  it  was  doubtful  to  whom  the  money  belonged;  and 
many  other  cases  might  be  readily  supposed.  ^^"^  ■''''' ^'''' 

So  in  the  particular  case  now  before  us,  the  Chancellor  cer- 
tainly had  the  power  to  punish  the  sheriff"  for  disobeying  the 
•injunction;  and  it  is  very  doubtful  whether  the  paying  over  the 
money  under  the  judgment  obtained  in  the  County  Court,  on  the 
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motion  of  the  plaintiff  in  execution,  afforded  any  legal  excuse. 
We  have  a  statute  which  requires  the  sheriff,  who  has  collected 
money  to  refund  the  money  collected  from  a  defendant,  who 
obtains  an  injunction  before  it  is  paid  over  to  the  plaintiff  in 
execution,  and  this  too  under  heavy  penalties.  Aikin's  Digest, 
t>162,  s.  14. 

But  certainlj'',  in  such  a  case,  it  may  be  permitted  to  a  Chan- 
cellor to  hesitate,  whether  he  ought  not  to  refuse  to  commit  for 
a  contempt,  and  leave  the  parties  to  their  remedies  at  law,  to 
ascertain  whether  the  judgment  would  or  would  not  be  a  pro- 
tection. I 

Our  conclusion  is,  that  wherever  the  law  affords  any  other 
adequate  remedy  by  which  a  party  can  enforce  his  rights,  the 
proceeding  by  attachment,  for  a  contempt,  is  always  within 
the  discretion  of  the  court,  and  that  a  refusal  to  exq^'cise  it,  can- 
not, properly  be  reviewed  by  appeal  or  writ  of  error. 
;-     It  may  be  remarked,  this  conclusion  does  not  in  any  way  af- 
jJfectthe  authority  of  the  case  of  Gates  v.  McDaniel,  before  cit- 
j«d,  as  that  was  a  case  in  which  there  was  no  other  proper 
remedy,  other  than  by  attachment.    Whether  a  mandamus  in 
such  a  case,  however,  is  not  more  appropriate  than  a  writ  of 
■f  error,  is  well  deserving  of  attention. 
Let  the  appeal  be  dismissed. 
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Driver  and  Shelly  v.  Spence. 

1.  On  a  contract,  for  the  payment  of  eight  dollars  per  acre,  rent  for  a  lot  of  ground 
supposed  to  contain  ten  acres,  more  or  less,  a  final  judgment  can  not  be  ren- 
dered  by  default  for  the  rent  of  ten  acres,  but  a  writ  of  inquiry  must  be  eiecu- 
ted. 

2.  The  sheriff  returned  the  writ  executed  on  one  defendant;  as  to  the  other  de- 
fendant, there  was  an  acknowledgment  of  service  indorsed  on  the  procees, 
and  subscribed  with  his  name,  but  there  was  no  proof  of  its  genuineness — 
Held,  that  a  judgment  by  default,  against  both  defendants,  was  irregular. 

■  vtriftil .'..  'rr-i  '^■3u  .  n  )m{it^A  aoi?.sivhnM,rttr(i 

THE  defendant  in  error  brought  an  action  of  corenant 
against  the  plaintiffs  in  the  Circuit  Court  of  Talladega,  on  a 
sealed  instrument  in  the  following  words,  viz :  "  On  or  before 
the  first  of  January  next,  we,  or  either  of  us,  promise  to  pay 
Sol.  Spence,  eight  dollars  per  acre,  for  rent,  for  a  lot  of  ground 
purchased  from  A.  Q.  Nicks,  that  Jesse  Upton  cultivated  last 
year,  supposed  to  be  ten  acres,  more  or  less,  the  same  being 
for  value  received;  herein  witness  our  hands  and  seals,  this  3d 
of  April,  1836. 

Giles  Driver,  [Seal.] 
J.  D.  Shelly,  [Seal.]" 
On  the  writ  are  the  following  indorsements,  viz.  '*  I  acknow- 
ledge the  service  of  the  within  writ,  Sept.  the  27th,  1837. 

J.  D.  Shelly." 
"  Came  to  hand  the  25th  September,  1837;  executed  on  Dri- 
ver, the  27th  September. 

Wm.  Blythe,  Sheriff, 
By  D.  T.  Blythe,  Deputy." 
A  judgment  final  was  rendered  by  default  against  the  defen- 
dants, without  the  intervention  of  a  jury ;  to  revise  which,  a 
writ  of  error  is  prosecuted  to  this  court. 

J.  L.  Martin,  for  plaintiff  in  error. 
Chilton,  for  defendant, 

COLLIER,  C.  J.— By  the  act  of  1812,  "concerning  the  as- 
signment of  bonds,  notes,  &c.  and  for  other  purposes,"  it  is  enac- 
ted that  in  all  actions  founded  on  any  writing,  ascertaining  the 
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plaintiffs  demand,  or  sum  sued  for,  if  judgment  by  default,  nil 
dicit,  or  by  non  sum  informatns,  or  on  demurer  be  entered 
therein,  the  Court  where  the  same  action  shall  be  pending,  shall 
and  may  lawfully  enter  judgment  for  the  debt,  or  demand,  and 
interest  thereon,  to  be  calculated  by  the  clerk  of  such  Court,  up 
to  the  time  of  rendering  judgment,  without  the  intervention  of 
a  jury  to  inquire  of  the  damages,  and  award  execution  thereon  as 
in  other  cases."  Under  the  influence  of  this  statute,  it  is  insis- 
ted, that  the  judgment  in  the  case  at  bar,  is  entirely  regular  ; 
that  the  amount  of  the  obligors,  indebtedness  was  ascertained 
by  their  contract,  and  the  intervention  of  a  jury  was  therefore 
unnecessary. 

In  the  justness  of  this  argument,  we  cannot  acquiesce.  The 
obligors  do  not  stipulate  to  pay  any  definite  sum,  but  merely 
undertake  to  pay  eight  dollars  per  acre,  for  a  piece  of  cleared 
land,  which  they  supjyose  contains  ten  acres,  more  or  less. 
The  terms  employed,  clearly  indicate  that  the  parties  did  not 
intend  t©  fix,  with  precision,  the  sum  to  be  paid  or  received,  but 
to  leave  it  to  be  ascertained,  what  was  the  quantity  of  land 
-rented. 

'  The  recital  in  the  contract,  that  the  land  was  supposed  to 
contain  ten  acres,  would  be  evidence  to  go  to  the  jury,  and  in 
the  absence  of  more  satisfactory  proof,  should  be  regarded  as 
prima  facie,  sufficient  to  show  that  such  was  the  true  number. 
h  In  Norwood  &  Chambers  v.  Riddle,  (9  Porter's  Rep.  425)  a 
writ  issued  against  two  defendants.  As  to  Norwood  there  was 
an  acknowledgment  of  service,  subscribed  with  his  name  ; 
then,  on  the  same  day,  the  process  went  into  the  hands  of  the 
sheriff,  who  executed  it  on  the  other  defendant,  without  saying 
any  thing  as  to  service-on,  or  acknowledgment  by  Norwood. 
The  Court  held  that  the  genuineness  of  Norwood's  signature, 
should  have  been  shown,  or  his  acknowledgment  proved  in 
some  other  manner.  This  is  a  decision  precisely  adapted  to 
the  facts  of  this  case,  and  conclusive  to  show  that  the  judg^ 
ment  by  default,  was  improperly  rendered  against  Shelly. 

The  judgment  upon  both  the  grounds  considered,  must  be 

'  reversed  and  the  cause  remanded. 
-'{ 
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Vastbinder  v.  Metcalf. 
•vflo  .i'v 

1.  A  writing  purporting  to  contain  the  terms  of  a  contract,  but  which  the  par- 
ties never  executed  by  signing,  cannot  be  read  as  evidence  of  the  contract  be- 
tween the  parties. 

2.  A  witness  may  look  at  a  memorandum  which  he  has  made  of  facts,  for  the 
purpose  of  refreshing  his  memory,  but  must  afterwards  be  able  to  swear  from 
his  recollection  of  the  facts,  distinct  from  the  memorandum. 

Error  to  Baldwin  Circuit  Court.  >  ■'  -r-"  ■■       :'V 

THIS  was  an  action  of  trespass  on  the  case  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error.  The  declara- 
tion contains  two  counts ;  first,  for  the  use  and  occupation  of 
land;  and  secondly,  the  common  count  for  work  and  labor  and 
merchandize  sold  and  deUvered.  The  defendant  pleaded  the 
general  issue,  with  leave  to  give  special  matter  in  evidence. — 
This  and  another  cause  between  the  same  parties,  being  consol- 
idated, the  jury  found  a  verdict  for  the  plaintiff  for  nominal 
damages,  upon  which  a  judgment  was  rendered. 

A  bill  of  exceptions  taken  during  the  trial  of  the  cause,  at 
the  instance  of  the  plaintiff,  discloses  that  the  plaintiff  to  main- 
tain the  issue  on  his  part,  offered  evidence  of  the  leasing  and 
occupation  of  the  p^emises,  the  value  thereof,  &c.  and  the  de- 
,  fendant  offered  in  evidence  an  instrument  of  writing,  purport- 
<  ing  to  be  made  between  the  plaintiff  and  defendant,  by  which 
the  former  agreed  to  lease  to  the  latter  a  saw  mill  for  one  year ; 
.to  give  the  defendant  the  use  of  two  slaves,  &;c.  for  the  sum  of 
,  eighty  dollars  in  hand  paid,  but  which  was  not  signed  by  the 
•  s^parties,  but  was  proved  by  the  person  who  wrote  it,  to  be  the 
(agreement  under  which  the  leasing  was  made.     To  the  intro- 
duction of  this  paper,  the  plaintiff  objected,  but  the  Court  per- 
mitted it  to  be  read  to  the  jury.     The  Court  charged  the  jury, 
fsihe  writing  was  in  evidence  before  them,  and  that  the  hiring 
•of  the  slaves  by  the  year,  was  an  entire  contract,  and  that  if 
the  slaves  had  been  withdrawn  from  the  service  of  the  defen- 
dant, by  the  fault  of  the  plaintiff,  for  half  the  year,  the  plaintifi' 
could  not  recover ;  to  which  charge  the  plaintiff  excepted. 
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The  plaintiff  prosecutes  this  writ  of  error,  and  assigns  for 
error, 

1.  Permitting  the  writing  to  go  to  the  jury  as  evidence. 

2.  In  the  charge  given  to  the  jury. 

B.  F.  Porter,  for  plaintiff  in  error,  cited  Chitty  on  Contracts, 
8;  3  Johns.  ^Rep.  534  ;  7  ib.  470:  12  ib.  470;  4  Wheaton,425; 
1  Sumner,  218  ;  1  Ala.  Rep.  N.  S.  423. 

ORMOND,  J. — The  bill  of  exceptions  is  so  vague  and  un- 
certain, that  it  is  difficult  to  say  what  point  was  intended  to  be 
presented  in  this  Court.  It  is  clear,  however,  that  the  Court 
erred  in  permitting  the  written  memorandum  of  the  contract  to. 
go  to  the  jury  as  evidence.  It  is  obviously  an  unfinished  con- 
tract of  the  parties,  which  as  it  was  never  executed  by  either, 
is  not  binding  on  either,  and  was,  therefore,  no  evidence  of  the 
contract  between  the  parlies. 

A  witness  who  has  made  a  memorandum  of  facts,  may  re- 
fresh his  memory  by  referring  to  it;  and  if  by  that  means  he 
obtains  a  recollection  of  the  facts  themselves,  as  distinct  from 
the  memorandum,  his  statement  is  evidence.  1  Starkie  on  Ev. 
127.  For  this  purpose  only,  could  this  paper  have  been  look- 
ed to  by  the  witness,  but  it  was  not  evidence  for  any  purpose 
whatever,  to  go  before  the  jury. 

The  charge  of  the  Court  in  reference  to  the  slaves,  as  an  ab- 
stract legal  proposition,  is  correct;  and  unless  the  contrary  be 
shown,  we  must  presume  that  the  evidence  authorised  the 
charge  to  be  given. 

For  the  error  of  the  Court  in  permitting  the  unfinished  con- 
tract to  be  given  in  evidence  to  the  jury,  the  judgment  must  be 
reversed,  and  the  cause  remanded. 
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The  State  v.  Whitt^. 


:0T     .[ 


1.  An  indictment,  charging  the  defendant  with  selling  spirituous  liquors,;  to  wit : 
rum,  brandy,  whiskey  and  gin,  in  less  quantitiefB  than  one  quart,  swithout 
having  first  obtained  a  license,  is  good. 

Question  referred  by  the  Circuit  Court  of  Wilcox  county, 
as  novel  and  difficult. 

THE  defendant  was  indicted  for  retailing,  and  convicted  on 
an  indictment  charging  the  offence,  in  selling  spirituous  liquors, 
to  wit:  rum,  brandy,  whiskey  and  gin,  in  less  quantities  than 
one  quart,  to  one  James  Gamble,  and  divers  other  persons,  with- 
out first  having  obtained  a  licence  from  the  County  Court  of 
Wilcox  county,  for  that  purpose. 

It  was  moved  in  arrest  of  judgment: 

1.  That  no  offence  is  charged  in  the  indictment. 

2.  Because  the  statute  defining  the  offence,  is  not  stridtly 
pursued.  odl 

3.  Because  the  defendant  is  charged  with  four  distinct  ot 
fences  in  the  same  count. 

The  Circuit  Court  overruled  the  motion  in  arrest  of  judg- 
ment, but  considering  the  questions  as  novel  and  difficult  j-  re- 
served the  same  for  the  consideration  of  this  Court. 

The  Attorney  General,  for  the  State. 
4,,I*BCK^  contra,  cited  The  State  v.  Raiford,  7  Porter,  101. 

GOLDTHWAITE,  J.— The  form  pursued  in  this  indictment, 
has  been  in  use  from  the  first  organization  of  the  State,  and 
therefore,  it  is  not  improbable  that  this  precise  question  has 
been  made  and  decided  upon  every  circuit  in  South  Alabama, 
for  the  last  twenty  years ;  but  notwithstanding  the  universality 
of  this  precedent,  we  are  now  called  on  to  decide  it  as  a  novel 
and  difficult  question. 

On  the  merits  of  the  question  referred,  it  may  be  said  that 
the  selling  of  any  of  the  liquors  named,  would  be  an  offence ; 
but  there  is  no  more  reason  why  an  offender  should  be  indicted 
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separately  for  each,  than  there  would  to  charge  a  thief,  "who 
had  stolen  a  suit  of  clothes,  in  separate  counts  for  the  coat, 
waistcoat,  &c.  >;;^ 

Let  the  judgment  be  affirmed,  and  certified  to  the  Circuit: 
Court  as  free  from  error. 


Maufay  v.  HollEy. 

1.  Each  count  in  a  declaration  is  considered  as  the  stfttement  of  a  distinct  cause 
of  action,  and  where  all  are  negatived  by  plea,  the  plaintiff  is  entitled  to  recd^ 
.ver,  by  proving  the  allegations  of  either. 

THIS  was  an  action  of  assumpsit  in  the  County  Court  of 
Mobile,  by  the  plaintiff  in  error,  to  recover  damages  of  the  de- 
fendant for  the  failue  to  deliver  according  to  his  contract,  twen- 
ty thousand  mulberry  trees,  of  the  kind  called  morus  multicau- 
lis.  The  declaration  contains  two  counts,  in  each  of  which  the 
contract  is  stated  differently.  The  cause  was  submitted  to  the 
jury,  who  returned  a  verdict  for  the  defendant.  On  the  trial, 
the  Judge  sealed  a  bill  of. exceptions,  at  the  instance  of  the 
plaintiff,  which  sets  out  none  of  the  testimony,  but  merely  states 
several  charges  given  to  the  jury*  The  only  charge  consider- 
ed in  the  opinion  of  this  Court,  is  in  the  following  words :  "  The 
plaintiff,  however,  in  order  to  recover,  must  make  his  testimo- 
ny and  declaration  correspond;  all  the  testimony  going  to 
prove  facts  not  recited  in  the  declaration,  must  be  excluded,  and 
vice  versa;  if  he  fails  to  prove  any  of  the  counts  set  forth  in 
his  declaration,  he  cannot  recover" 

A  judgment  was  rendered  upon  the  verdict,  and  the  plaintiff 
thereupon,  sued  a  writ  of  error  to  this  Court. 

Stewart,  for  the  plaintiff  in  error. 

Campbell,  for  the  defendant. 

«:-v  rv-.ivi   ■•,  mv\    r  ,_;■. 

,  COLLIER,  C.  J. — There  was  no  demurrer  to  the  declara- 
tioiij  and  the  plea  consequently,  did  not  contest  the  legal  suffi- 
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ciency  of  either  count.  Where  a  declaration  contains  several 
counts,  each  count  is  considered  as  the  statement  of  a  different 
cause  of  action;  and  where  issue  is  taken  upon  all,  the  plaintiff 
is  entitled  to  recover  upon  proving  the  allegations  of  either. 

There  can  be  no  doubt,  that  where  the  defendant  negatives, 
by  a  plea,  the  cause  of  action  set  out  by  the  plaintiff,  in  order 
to  recover,  the  latter  must  sustain  his  declaration,  and  that  this 
can  only  be  done  by  proof  corresponding  with  its  allegations. — 
But  if  it  discloses  several  causes  of  action,  there  can  be  no  ne- 
cessity for  proving  each  of  them. 

In  the  case  at  bqr,  the  Court  charged  the  jury,  that  "if  he 
(the  plaintiff)  fails  to  prove  any  of  the  counts  set  forth  in  his 
declaration,  he  cannot  recover.'*  This  charge  is  directly  con- 
trary to  law.  The  bill  of  exceptions  is  so  exceedingly  imper- 
fect, that  we  cannot  understandingly  examine  the  other  charges 
excepted  to. 

The  judgment  is  reversed,  and  the  cause  remanded. 


\6(h 


Hitt  v.  Lacey. 


.  A  debt  in  suit,  may  under  the  attachment  law  of  this  State,  be  attached  at 
the  suit  of  a  creditor  of  the  plaintiff,  in  tho  same  Court,  where  the  suit  is  pend- 
ing. 

.  Where  the  defendant  pleaded  puis  darrien  continuance,  that  since  the  com- 
mencement of  the  suit,  the  debt  sued  for,  had  been  attached  in  the  same  court, 
and  that  judgment  had  been  obtained  against  him  as  garnishee,  which  he  had 
satisfied  ;  on  demurrer,  the  plea  was  held  good,  but  that  the  plaintiff  was  en- 
titled to  his  costs  up  to  the  time  of  plea  pleaded. 


Error  to  the  Circuit  Court  ©f  Tuskaloosa. 


THIS  was  an  action  of  debt,  on  a  promissory  note  by  the 
plaintiff  in  error,  against  the  defendant  in  error. 

At  a  subsequent  term,  the  defendant  pleaded  puis  darrien 
continuance^  that  one  Howe,  had  sued  out  an  attachment  against 
the  estate  of  Hitt,  the  plaintiff,  and  had  garnisheed  the  defend- 
ant ;  that  the  attachment  was  sued  out  after  this  cause  was 
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commenced  and  returnable  to  the  same  Court.  That  defend- 
ant had  appeared  and  answered  the  garnishment,  and  admitted 
that  he  owed  the  amount  of  the  note  now  sued  on,  and  also, 
that  he  had  been  sued  upon  it  in  this  action.  That  judgment 
had  been  rendered  in  the  attachment  suit  against  Hitt,  and  also 
against  defendant  as  garnishee,  for  two  hundred  and  forty  dol- 
lars, ninety-five  cents,  which  judgment  on  the day  of 

he  paid  and  satisfied,  and  prays  judgment,  &c.  To  this  plea, 
the  plaintiff  demurred,  and  the,demurrer  was  overruled  by  the 
Court,  and  judgment  rendered  against  the  plaintiff  for  costs. 

From  this  judgment,  the  plaintiff  prosecutes  this  writ,  and 
assigns  for  error, 

1.  The  judgment  of  the  Court  on  the  demurrer. 

2.  Giving  judgment  against  the  plaintiff  for  costs. 

Peck  &,  Clark,  for  plaintiff  in  error, — cited  13  Peters  Rep. 
136. 

Moody,  contra, — referred  to  20  Johns.  Rep.  229 ;  4  Cowen,      « 
521,  note. 

ORMOND,  J. — We  cannot  perceive  any  reason  why  an  at- 
tachment will  not  be  sustained,  merely  because  the  defendant 
in  the  attachment  has  commeced  a  suit  against  his  debtor  pre- 
vious to  the  suing  out  of  the  attachment  and  the  summons  of 
his  debtor  as  garnishee.  Our  statute  authorises  an  attachment 
to  be  levied  on  a  debt  due  the  defendant  in  attachment,  and  by 
a  garnishment  against  such  debtor,  subjects  the  debt  in  his 
hands  to  the  payment  of  the  claim  prosecuted  in  the  attach- 
ment. It  certainly  is  not  the  less  a  debt,  because  a  suit  has  been 
commenced  upon  it,  and  therefore  would  seem  to  be  within  the 
very  letter  of  the  statute. 

The  case  cited  from  13  Peter's  Reports,  is  not  like  this  case. 
There,  the  suit  against  the  debtor,  who  was  afterwards  garn- 
isheed,  was  commenced  in  a  Court  of  the  United  States,  previ- 
ous to  the  commencement  of  the  suit  by  attachment  in  one  of 
the  State  Courts.  This  appears  to  have  been  a  principal  ele- 
ment of  the  decision  of  the  court.  It  is  stated  in  the  judgment 
of^the  Court  that,  "  the  jurisdiction  of  the  District  Court  of  the 
United  States,  and  ihe  right  of  the  plaintiff,  to  prosecute  his 
suit  in  that  Cuurt,  having  attached,  that  right  could  not  be  ar- 
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rested,  or  taken  away  by  any  proceedings  in  another  Court. 
This  would  produce  a  collision  in  the  jurisdiction  of  Courts, 
that  would  extremely  embarrass  the  administration  of  justice." 
Now,  here  the  suit  brought  by  the  defendant  in  the  attachment 
against  his  debtor,  and  the  attachment  against  him,  are  both 
prosecuted  in  the  same  Court,  no  conflict  of  jurisdiction,  there- 
fore, can  by  possibility  arise,  and  no  reason  can,  in  our 
opinion,  exist,  which  would  justify  the  Court  in  refusing  to  give 
effect  to  the  statute.  The  precise  point  here  raised,  was  de- 
termined by  the  Supreme  Court  of  Pennsylvania,  in  McCarty 
V.  l^mlin,  (2  Yeates'  Rep.  190,)  in  which  it  was  held  that  a  debt 
in  suit  might  be  attached  in  the  hands  of  the  defendants  in  the 
suit;  (McKean.)  C.  Justice,  saying  that  the  English  decisions  in 
which  the  contrary  doctrine  was  held,  proceeded  on  the  ground 
that  the  infcrrior  Courts,  in  which  alone  this  proceeding  could 
commence  by  the  custom  of  London,  could  not  interfere  with 
a  matter  in  suit  in  the  King's  superior  Courts. 

InZurchcr  v.  McGee,  decided  at  the  last  term,  we  held  that 
money  collected  on  a  judgment,  could  not  be  attached  by  pro- 
cess of  garnishment,  in  the  hands  of  the  sheriff",  on  the  ground 
that  it  was  in  the  custody  of  the  law  and  did  not  become  the 
property  of  the  judgment  creditor  until  it  was  paid  over  to  him. 
It  is  obvious  that  decision  does  not  alfect  the  presient  question; 
and  we  are  of  opinion  that  no  obstacle  exists  to  giving  effect  to 
the  plain  direction  of  the  statute. 

But,  as  the  plaitiff'had  a  right  of  action  when  he  commenced 
his  suit,  and  which  is  admitted  by  the  plea,  ])7iis  darrein  con- 
tinuance, no  judgment  could  be  rendered  against  him  for  costs. 
The  judgment  of  the  Court  below  must  therefore,  so  far  as  it 
relates  to  the  costs,  be  reversed,  and  here  rendered  for  the 
plaintiff'in  error,  np  to  the  lime  of  plea  pleaded. 

GOLDTHWAITE,  J.— I  dissent  from  so  much  of  the  opin- 
ion just  pronounced,  as  reverses  the  judgment,  because  costs 
were  given  to  the  defendant.  I  think  the  plaintiff"  was  entitled 
to  costs,  only  in  the  event  of  confessing  the  plea;  here,  however, 
he  contests  the  defence,  and  I  think  all  the  precedents  are,  that 
lie  is  chargeable  with  the  costs. 
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McCoRD  V.  Love  and  Williams. 

1.  Where  L  owned  five  slaves  and  W  owned  three  others,  and  it  was  agreed 
between  them  to  work  them  on  a  plantation,  for  the  joint  benefit  of  L  and  W; 
and  afterwards  a  contract  was  made  by  L,  with  the  defendant,  for  services  to 
be  performed  by  the  whole  number  of  slaves;  L  &  W  may  join  in  an  action  for 
the  breach  of  this  contract,  notwithstanuing  the  defendant  was  ignorant  of 
any  interest  of  W  in  the  contract. 

Writ  of  error  to  the  Circuit  Court  of  Lowndes  county. 

ACTION  of  assumpsit  on  a  special  contract,  by  which  the 
defendant,  in' consideration  of  the  services,  of  certain  slaves  of 
the  plaintiffs,  to  be  performed,  promised  to  furnish  eighty  acres 
of  cleared  land,  and  plant  twenty-five  or  thirty  acres  of  corn 
for  the  plaintiffs.  The  declaration  contains  also  a  count  for 
work  and  labor  done  by  said  slaves.  Issues  were  joined  on 
several  pleas, and  a  verdict  returned  foF  the  plaintiffs,  en  which 
judgment  was  rendered. 

At  the  trial,  it  appeared  that  the  contract  was  made  by  the 
defendant  with  Love,  and  there  was  no  evidence,  shewing  that 
the  former  knew  that  Williams  had  any  interest  in  the  contract, 
or  in  the  slaves ;  five  of  the  slaves  were  owned  by  Love,  and 
three  were  owned  by  Wilhams.  Wilhams  lived  in  South  Car- 
olina, and  had  sent  three  slaves  to  Alabama,  by  Love,  for  the 
purpose  of  farming  together.  The  services  were  performed 
by  all  the  slaves. 

On  this  state  of  facts,  the  defendant  requested  the  Court  to 
instruct  the  jury,  if  they  believed  the  eight  slaves  were  the  sep- 
arate, and  not  joint  property  of  the  plaintiffs,  they  could  not 
recover,  unless  they  proved  a  promise  by  the  defendant  to  pay 
them  jointly.  This  was  refused,  and  the  defendant  excepted. 
This  refusal  is  now  assigned  as  error. 

Clark,  for  the  plaintiff  in  error, — cited  Lloyd  v.  i^rchbowlo 
(2  Tuunt.  324.) 

Cook,  contra, — cited  Skinner  v.  Stocks,  (4  B.  &  A.  437.) 

GOLDTHWAITE,  J— The  true  rule,  with  respect  to  the 
parties  in  such  an  action  as  this,  is  the  one  declared  by  the 
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Court  of  King's  Bench,  in  the  case  of  Skinner  v.  Stocks,  (4  B* 
&  A.,  437.)  The  action  may  be  maintained,  either  in  the 
name  of  the  person  with  whom  the  contract  was  actually  made, 
or  in  the  names  of  .the  parties  really  interested.  If  the  intro- 
duction of  these  names  makes  any  difference  in  fact,  to  the  de- 
fendant, by  affecting  his  right  of  set  off,  it  is  supposed  he  could 
plead  the  set  off  so  as  to  show  his  right ;  or  if  this  could  not  be 
done,  he  perhaps,  could  apply  to  the  Court  for  relief.  The 
case  of  Lloyd  v.  Archbowle,  (2  Taunt.  324.)  only  decided 
that  the  action  could  be  maintained  in  the  name  of  the  one 
with  whom  the  contract  was  made,  although  there  might  be 
others,  who  were  also  beneficially  interested,  but  so  far  as  the 
reasoning  of  the  Court  of  Common  Pleas  goes  to  sustain  the 
proposition,  that  he  only  could  sue,  it  is  overturned  by  the  case 
in  the  King's  Bench. 

We  think  it  sufficiently  appears,  that  the  plaintiffs  had  a  joint 
interest  in  the  slaves,  for  the  period  during  which  the  services 
were  rendered. 

The  instructions  requested  by  the  defendant,  were^properly 
refused,  and  the  judgment  is  affirmed. 
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BuMPAss  V.  Webb. 

1.  The  plaintiff  recovered  a  judgment  at  law  against  the  defendant,  to  restrain 
the  collection  of  which,  an  injunction  was  awarded  at  the  instance  of  the  lat- 
ter, and  the  usual  bond  executed;  the  injunction  being  dissolved,  the  defend- 
ant's land  was  sold  under  a_^ert/acta»,  and  the  plaintiff  became  the  purchaser 
thereof;  an  action  being  brought  to  recover  the  possession,  on  the  trial  the 
plaintiff  offered  in  evidence,  the  record  of  the  case,  in  which  the  judgment  had 
been  recovered :  Held,  that  the  evidence  was  admissible,  notwithstanding 
it  was  objected,  that  the  deed  from  the  sheriff,  the  decree  dissolving  the  in- 
junction, and  the  injunction  bond  were  not  produced. 

2.  If  one  against  whom  an  action  is  brought  to  recover  the  possession  of  land, 
would  put  an  end  to  the  suit,  and  prevent  the  recovery  of  damages,  for  a 
longer  period  of  occupancy,  he  should  make  a  disclaimer  in  open  Court,  or  in 
some  other  manner,  and  yield  the  possession  to  the  plaintiff. 

3.  In  an  action  to  recover  the  possession  of  land,  a  verdict  and  judgment  which 
conclude  the  matter  in  controversy,  may  be  aided  by  the  description  of  the 
premises  in  the  declaration. 

4.  In  an  action  of  trespass  to  try  titles,  the  plaintiff  may  recover  damages  be- 
yond the  sum  laid  in  the  writ  and  declaration. 

5.  The  quashing  of  a  writ  oi  fieri  facias,  after  it  has  been  executed,  does  not 
necessarily  avoid  all  proceedings,  which  have  been  had  under  it. 

6.  All  reasonable  intendments  are  made  in  favor  of  the  regularity  of  the  pro- 
ceedings of  Courts  of  general  jurisdiction ;  and  Semble,  that  an  appellate 
Court  will  not  reverse  a  judgment  on  error,  because  at  some  term  previous 
to  the  trial,  a  judgment  of  non-suit  was  set  asid«  at  defendant's  cost,  though 
in  such  case  he  might  not  be  remediless. 

Writ  of  error  from  the  Circuit  Court  of  Lauderdale. 

THIS  was  an  action  of  trespass,  brought  by  the  defendant 
in  error,  against  the  plaintiff  in  the  Circuit  Court  of  Lauder- 
dale, as  well  to  try  title  to  eighty  acres  of  land,  as  to  recover 
damages  for  its  occupation. 

The  cause  was  tried  on  the  plea  of  "  not  guilty."  On  the 
trial,  a  bill  of  exceptions  was  certified,  at  the  instance  of  the 
plaintiff  in  error;  from  which,  among  other  things,  it  appears, 
that  the  plaintiff  below,  claimed  title  to  the  premises  in  question, 
under  a  purchase  made  at  a  sale,  in  virtue  of  an  execution,  at 
the  suit  of  himself  against  the  defendant.  The  plaintiff  offered 
in  evidence,  the  record  of  the  cause  in  which  the  execution  is- 
sued, but  the  defendant  objected  to  its  admission:  First,  because 
the  deed  from  the  sheriff  was  not  produced :  Second,  because 
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the  decree  dissolving  the  injnnetion  which  had  been  granted 
to  restrain  the  execution  of  the  judgment  on  which  that  execu- 
tion issued,  and  the  injunction  bond,  to  which  was  given  the 
effect  of  a  judgment,  were  not  shown;  but  his  objection  was  over- 
ruled, and  the  evidence  was  read  to  the  jury. 

The  writ  oi  fieri  facias,  on  which  the  land  was  sold,  recited 
the  injunction  bond,  and  the  dissolution  of  the  injunction ;  and 
the  defendant  below,  by  his  counsel,  moved  the  Couit  to  charge 
the  jury,  that  in  order  to  make  out  the  plaintiff's  title,  it  was  ne- 
cessary for  him  to  produce  that  bond,  and  the  decree  by  which 
the  injunction  was  dissolved:  but  the  Court  overruled  the  mo- 
tion. 

It  appeared,  that  more  than  three  years  previous  to  the  trial, 
the  defendant  below,  ceased  to  occupy  the  premises;  but  there 
was  no  proof  that  the  plaintiff  was  informed  thereof.  The 
Court  instructed  the  jury,  that  the  plaintiff,  if  entitled  to  recever 
the  land,  was  entitled  to  damages  for  the  period  intervening  be- 
tween the  time  of  abandonment  and  the  trial. 

The  land  sued  for,  is  described  according  to  its  legal  divi- 
sion and  sub-division,  yet  the  jury  merely  say  "they  find  the  land 
for  plaintiff,  and  also  assess  the  plaintiff's  damages,"  &c.  The 
judgment  is,  that  the  plaintiff  recover  the  damages  assessed, 
&1C.,  with  costs  and  that  "a  writ  of  restitution  be  issued  to  the 
plaintiff,  &c." 

The  damages  are  laid  both  in  the  writ  and  declaration,  at 
"  five  hundred  dollars,"  while  those  assessed  by  the  jury,  exceed 
eleven  hundred. 

In  the  record,  we  find  the  following  entries;  the  first  made 
at  October  Term,  1834,  the  latter,  at.April  Term,  1835. 

"John  Webb,       ^      Motion  by  the  defendant  to  quash  the 
V.  >  execution,  in  this  cause,  and  for  sufficient 

Gabriel  Bumpass.  )  cause  appearing,  it  is  considered  that  said 
execution  be  quashed." 

"  John  Webb       ^      Motion  to  set  aside  a  non-suit  and  mo- 
V.  V  tion  sustained,  with  defendant's  paying 

Gabriel  Bumpass,  )  the  costs  of  this  Term." 

These  are  the  only  parts  of  the  record  brought  to  the  view 
of  the  Court  by  the  assignment  of  errors. 
The  plaijitiff  assigns  for  error: 
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1.  The  Court  improperly  admitted  the  evidence  objected 
to,  as  shewn  by  the  bill  of  exceptions. 

2.  The  Court  erred  in  refusing  the  instruction  asked  for,  and 
also  in  the  charge  given  to  the  jury. 

3.  The  verdict  and  judgment  do  not  describe  the  land  sued 
for. 

4.  The  damages  assessed  by  the  jury,  exceed  those  laid  in 
the  writ  and  declaration. 

5.  The  execution  being  quashed,  the  title  of  the  plaintiff  was 
itself  extinguished. 

6.  It  was  irregular  to  tax  the  defendant  with  costs  upon  set- 
ting aside  a  non-suit  on  plaintiff's  motion. 

Peters,  for  plaintiff  in  error. 
McCluno,  for  defendant. 

COLLIER,  C.  J. — l.»In  respect  to  the  admission  of  the  re- 
cord of  the  cause  in  which  the  execution  issued,  under  which 
the  defendant  in  error  purchased,  we  can  discover  no  error. 
There  was  no  necessity  for  proddfcing  the  sherifTs  deed  to  the 
premises,  in  order  to  let  in  proof  of  the  record;  conceding  that, 
that  paper  was  an  essential  link  in  the  chain  of  title,  yet  its 
non-production,  did  not  warrant  the  exclusion  of  other  evi- 
dence material  and  pertinent.  The  plaintiff  in  error  could 
not  have  been  prejudiced,  for  it  was  entirely  competent  for  him 
to  have  asked  the  Court  to  instruct  the  jury  as  to  the  legal  ef- 
fect of  evidence;  and  if  he  deemed  it  necessary  to  his  protec- 
tion, he  should  have  called  upon  the  Court  to  charge  them,  that 
in  the  absence  of  the  deed,  Xhh  case  had  not  been  made  out. 

It  may  be  observed,  that  the  plaintiff  in  error,  was  the  de- 
fendant in  the  execution  referred  to,  and  that  the  land  now  in 
dispute,  was  sold  as  his  property.  Now  it  may  be  true,  that 
where  one  is  seeking  to  recover  upon  a  title  acquired  by  pur- 
chase at  a  sherifTs  sale,  he  should  show  a  judgment,  yet  that 
principle  is  not  applicable  to  a  case  circumstanced  as  the  pres- 
ent. Here,  the  objection-  is  not  that  there  was  no  judgment, 
but,  that  the  judgment  had  been  suspended  in  its  operation  by 
an  injunction,  which  for  any  thing  appearing  to  the  contrary, 
is  still  in  full  force.  The  injunction  did  not  vacate  the  judg- 
ment, it  merely  inhibited  its  execution,  until  the  case  should  be 
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passed  on  b.y  a  Court  of  Equity.  Should  an  execution  issue  in 
the  meantime,  is  despite  of  the  injunction,  it  would  not  be  void, 
but  merely  voidable,  and  a  sale  under  such  process  before  it 
had  been  vacated  by  the  judgment  of  a  Court,  would  confer 
upon  the  purchaser  a  good  title.  The  injunction  bond  was  not 
essential  to  charge  the  plaintiffin  error,  because,  as  we  have  seen, 
independently  of  it,  there  was  a  judgment  against  him.  The 
non-production  then,  of  the  proceedings  in  Chancery,  could  not 
at  all  prejudice,  the  right  of  the  plaintiff  below  to  recover. 

2.  The  idea  that  the  defendant,  in  an  action  to  recover  the 
possession  of  land,  and  damages  for  its  occupation,  is  not  charge-* 
able  with  damages  beyond  the  period  of  his  actual  possession, 
where  he  ceases  to  occupy  pending  the  suit  without  notice  to 
the  plaintiff,  is  clearly  indefensible.  The  plaintiff  is  not  bound 
to  know,  whether  the  land  continues  to  be  occupied,  nor  if  the 
possession  becomes  vacant,  pending  the  litigation,  is  he  obliged 
to  inquire,  whether,  the  defendant  in  removing  from  it,  intends 
to  relinquish  to  him  the  title  and  possession.  But  if  the  defen- 
dant would  put  an  end  to  further  controversy,  it  is  very  easy 
for  him  to  cause  a  disclaimer  to  be  made  in  open  Court,  or  in 
some  other  manner  to  renounce  his  title,  and  yield  to  the 
plaintiff  the  possession;  when  this  is  done,  he  may  insist  upon 
an  abatement  of  damages,  at  least  after  the  close  of  the  current 
year. 

3.  The  omission  to  describe  the  premises  in  question,  in  the 
verdict  and  judgment,  is  unimportant.  They  are  described  with 
sufficient  particularity  in  the  declaration,  and  to  that  the  ver- 
dict and  judgment  must  be  understood  to  refer.  True,  the  judg- 
ment entry  is  eminently  informal,  but  it  is  sufficient  to  inform 
us  what  the  Court  intended  to  do,  and  is  conclusive  of  the  mat- 
ters in  controversy. 

4.  It  is  objected  that  the  damages  laid  in  the  delaration,  did 
not  authorise  the  assessment  made  by  the  jury.  The  precise 
question  raised  by  this  objection,  was  made  in  Campbell  v.  Jud- 
son,  at  June,  '36.  There,  the  damages  were  laid  at  two  thou- 
sand dollars,  and  the  jury  assessed  them  at  five  thousand  one 
hundred  and  twenty  dollars.  The  Court  considered  the  case 
of  McWhorter  V.  Standifer,  (2  Porter's  Rep.  519,)  as  decisive  of 
the  question,  and  consequently  affirmed  the  judgment  of  the 
Circuit  Court,  without  a  written  opinion. 
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5  and  6.  In  respect  to  the  entries  in  the  record,  quashing  an 
execution,  and  setting  aside  a  non-suit  and  charging  the  defendant 
with  the  costs  of  the  term,  it  may  be  said,  that  unexplained  as 
they  are,  it  is  difficult  to  understand  them.  The  record  no 
where  informs  us,  that  an  execution  had  issued  in  this  cause,  and 
it  is  insisted  that  we  must  intend,  that  the  execution  referred  to, 
is  the  one  under  which  the  land  in  dispute  was  sold.  Such  an 
intendment,  cannot,  with  propriety  be  made  from  the  brief  reci- 
tal in  the  record.  But  even  if  it  cftuld,  the  plaintiff  in  error, 
would  not  be  benefitted,  as  the  quashing  of  an  execution,  will 
not  necessarily  divest  a  purchaser's  title. 

The  record  contains  no  entry  of  a  judgment  of  non-suit,  nor 
does  it  appear  that  an  execution  for  the  costs  of  a  term  issued 
against  the  plaintiff  in  error.  It  may  then,  in  the  absence  of 
any  thing  to  explain  it,  and  under  the  influence  of  the  rule, 
which  makes  all  reasonable  intendments  in  favor  of  the  pro- 
ceedings of  Courts  of  justice,  be  supposed  that  the  entry  was  a 
mere  correction  of  a  decision  of  the  Court,  not  then  recorded  ; 
and  serves  to  show  that  the  plaintiff  should  not  have  been  non- 
suited, and  that  the  defendant,  for  some  default,  should  pay 
costs,  not  that  the  costs  were  the  consequence  '  of  setting 
aside  the  non-suit.  Or,  it  is  possible,  that  there  is  a  clerical  eV 
ror  in  charging  the  defendant,  instead  of  the  plaintiff  with  costs, 
which  the  Circuit  Court  can  correct.  Be  this  as  it  may,  we 
are  strongly  inclined  to  the  opinion,  that  such  an  entry  as  that 
shown  by  the  record,  even  though  in  itself  erroneous,  must  be 
controlled  and  corrected  in  some  other  manner  than  by  a  writ 
of  error,  to  revise  the  final  judgment. 

This  view  is  decisive  of  the  case,  and  the  consequence  is, 
that  the  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  No  judgment  can  be  rendered  against  a  garnishee,  on  his  answer,  until  judg- 
ment  is  obtained  against  the  defendant  in  attachment. 

2.  The  statute  contemplates  the  viva  coee  examination  of  the  garnishee,  in  open 
Court;  and  although  this  may  be  dispensed  with,  and  the  answer  re- 
ceived in  writing,  it  is  no  part  of  the  record,  unless  made  so  by  bill  of  exoep- 
tions,  or  incorporated  into  the  judgment  by  a  recital  of  its  substance  :  when, 
therefore,  the  clerk  sent  up  a  writing,  purporting  to  be  tlie  answer  of  the  gar- 
nishee, which  varied  from  the  recital  of  the  answer  in  the  judgment,  it  was 
disregarded. 

3.  Where  two  persons  were  garnisheed  as  co-partners,  and  appeared  aQd  answer- 
ed, and  the  judgment  was  afterwards  rendered  against  one,  as  surviving  part- 
ner, this  Court  will  presume  the  necessary  proof  was  made,  in  the  Court  be- 

-    low,  of  the  death  of  one  of  the  firm. 

Error  to  the  Circuit  Court  of  Mobile. 

THIS  was  a  suit  commenced  by  attachment  by  the  defend- 
ants in  error,  against  one  George  W.  Gresham,  in  which  the 
plaintifTin  error,  and  one  James  Fitzsimmons,  were  summoned 
.  as  garnishees,  by  the  style  of  Gaines  &  Fitzsimmons.  The 
sheriff  returned  that  he  had  served  the  garnishment,  both  on 
Gaines  and  Fitzsimmons.  Fitzsimmons  appeared  at  the  return 
and  answered,  which  is  inserted  in  the  record  sent  up,  and  is 
to  the  following  effect:  "  James  Fitzsimmons,  one  of  the  firm 
of  Gaines  &  Fitzsimmons,  answers  on  oath,^that  he  is  indebted 
to  the  defendant,  in  the  sum  of  six  hundred  and  eighty-five 
dollars  fifteen  cents." 

Signed,  James  Fitzsimmons. 

At  the  same  term,  a  judgment  was  rendered  on  the  answer, 
against  Gaines  &  Fitzsimmons. 

At  the  succeeding  term  of  the  Court,  a  judgment  was  obtain- 
ed by  the  defendants  in  error,  against  the  defendant  in  the  at- 
tachment, and  at  the  same  term  a  judgment  was  rendered 
against  the  garnishees,  as  follows :  "This  day  came  the  plain- 
tiffs by  attorney,  and  on  motion  of  the  plaintiffs,  it  is  considered 
by  the  Court,  that  the  plaintiffs  recover  from  the  said  Gaines  sur- 
viving partner  as  aforesaid,  the  sum  of  six  hundred  and  eighty- 
five  dollars,  fifteen  cents,  being  the  amount  specified  in  their 
answer,  filed  at  the  Spring  Term,.  1839,  of  this  Court,  in  obC' 
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dience  to  a  summons  of  garnishment,  as  in  the  case  of  the  said 
plaintiff  against  the  said  George  W.  Gresham,"  &c. 

From  this  judgment,  Gaines  has  prosecuted  this  writ  of  error, 
and  now  rssigns  for  error : 

1.  The  rendition  of  judgment  at  the  Spring  Term,  1839. 

2.  The  Court  erred  in  rendering  judgment  against  the  gar- 
nishees without  it  being  shown  that  they  were  liable. 

3.  The  Court  erred  in  rendering  judgment  against  the  appel- 
lant at  Spring  Term,  1840. 

4.  The  Court  erred  in  rendering  judgment  twice  for  the  same 
demand. 

Stewart,  for  plaintiff  in  error. 
Adams  and  Peck,  contra. 

ORMOND,  J. — The  first  judgment  which  was  rendered 
against  the  garnishees,  was  rendered  too  soon.  There  is  no 
authority  to  render  judgment  against  the  garnishee  upon  his 
answer,  until  a  judgment  is  obtained  against  the  defendant  in 
attachment,  that  being  the  only  authority  for  condemning  the 
money  in  the  hands  of  the  garnishee.  This  judgment  is  there- 
fore of  no  effect,  and  cannot  prejudice  the  garnishee. 

The  final  judgment  which  was  rendered  against  the  garni- 
shee, after  judgment  against  the  defendant  in  attachment,  is 
now  resisted  on  the  ground  of  the  want  of  authority  to  render 
a  judgment  against  the  firm  of  Gaines  &  Fitzsimmons,  upon  the 
answer  of  Fitzsimmons,  admitting  that  he  injdividually  was  in- 
debted to  the  defendant  in  attachment.  This  objection  would 
pi'obably  be  fatal  to  the  judgment,  if  we  could  consider  the 
answer  of  Fitzsimmons,  a  part  of  the  record.  The  statute 
contemplates  a  viva  voce  examination  of  the  garnishee,  in  open 
Court.  In  practice,  we  know  that  this  is  frequently  dispensed 
with,  and  that  the  garnishee  makes  his  answer  in  Writing. 

But  whether  the  answer  is  made  in  one  mode  or  the  other,  it 
is  not  a  part  of  the  record,  unless  made  so  by  bill  of  exceptions, 
or  incorporated  in  the  judgment  by  reciting  the  substance  of 
the  answer.  The  case,  here  then  is  a  conflict  between  a  judg- 
ment of  the  Court  and  an  informal  paper,  which  the  clerk  has 
sent  up,  but  which  is  no  part  of  the  record. 

It  is  scarcely  necessary  to  add,  that  we  must  give  credence 
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to  the  record,  and  from  that  it  appears  that  the  plaintiff  was  ci- 
ted, that  his  co-partner  appeared  and  answered,  admitting  the 
indebtedness  of  the  firm,  to  the  defendant  in  attachment.  The 
record  does  not  disclose  the  death  of  Fitzsimmons,  further  than 
it  may  be  inferred  from  the  rendition  of  judgment  against  the 
plaintiff,  as'surviving  partner;  but  as  no  exception  is  taken,  we 
must  presume  the  necessary  proof  was  made  in  the  Court  be- 
low. The  appearance  of  the  party  rendered  a  judgment  nisi, 
unnecessary,  and  the  final  judgment  was  properly  rendered. 

We  can  perceive  no  error  in  the  record  and  the  judgment 
must  therefore  be  affirmed. 


Macon  and  Stephens  v.  Owen. 

1.  In  proceeding  hy  writ  of  ad  quod  damnum,  to  establish  a  mill,  its  location 
should  be  ascertained,  either  by  the  inquest  or  the  judgment  of  the  Court,  with 
sufficient  certainty  of  description  to  enable  a  surveyor  to  find  the  place  desig- 
nated. Nothing  can  be  claimed  under  a  grant  to  build  a  mill  in  number  seven, 
of  township  nineteen,  of  range  twenty-five  ;  as  the  location  is  not  sufficiently 
definite. 

2.  W^here  a  writ  of  ad  quod  damnum  was  sued  out  on  the  seventh  of  Septem- 
ber, 1836,  returnable  to  the  next  term  of  tlie  Orphans'  Court,  (which  holds  its 
sessions  monthly)  and  no  proceedings  are  had  on  it  until  the  next  February, 
it  is  to  be  considered  as  abandoned,  and  a  grant  to  build  a  mill,  afterwards 
made  on  this  writ,  will  not  over-reach  a  grant  made  to  another,  who  sued  out 
his  writ  in  December,  1836,  and  prosecuted  it  without  delay,  so  as  to  obtain  a 
judgment  in  January,  1837. 

Writ  of  error  to  the  Circuit  Court  of  Macon  county. 

ACTION  on  the  case,  for  overflowing  a  mill  erected  by  the 
plaintiffs.  The  defendant  pleaded  not  guilty,  and  a  verdict 
was  found  in  his  favor,  on  which  judgment  was  entered. 

A  bill  of  exceptions  was  sealed  at  the  trial,  at  the  instance 
of  the  plaintiffs,  which  discloses  that  they  gave  in  evidence  the 
exemplification  of  certain  proceedings  had  in  the  County  Court 
of  Macon  county,  on  a  writ  of  ad  quod  damnum,  sued  out  by 
them  on  the  5th  day  of  December,  1836,  and  returnable  to  the 
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next  Orphans'  Court  A  jury  was  summoned,  who  returned 
their  inquest,  which  states  as  follows :  "  We,  the  jury,  being 
duly  summoned,  and  being  sworn,  have  examined  particularly, 
the  creek,  its  banks,  descent,  &c.  on  the  south  half  of  section 
six,  township  nineteen,  of  range  twenty-five,  in  Macon  county, 
and  agree  fully  in  saying,  that  Pleasant  Macon  and  Solomon 
Stephens  shall  have  liberty  to  erect  a  saw  or  grist  mill,  or 
both. 

Messrs  Macon  and  Stephens  own  the  land  on  both  sides  the 
stream ;  the  pond  will  be  small,  the  banks  high,  consequently, 
not  at  all  a  nuisance  to  the  settlement,  and  interfering  with  no 
person,  either  by  overflowing  land,  orchard,  lot,  dwelling  or 
curtilages.  We  find  no  damage  accruing  from  the  erection  of 
said  mill  or  mills,  to  be  built  on  the  lower  shoal  on  said  creek, 
on  the  south  half  of  section  six,  as  above  described. 

In  witness  whereof,  &c. 

The  writ  and  inquest  were  returned  to  the  Orphans'  Court 
of  said  county,  on  the  first  Monday  of  January,  1837,  and  the 
Court^then  made  an  order,  which,  after  reciting  the  proceed- 
ings by  the  sheriff"  and  jury,  proceeds  thus:  "And  the  Court 
being  sufficiently  advised  in  the  premises,  and  it  appearing  that 
the  facts  in  said  inquest  are  correct, — it  is  ordered  and  deter- 
mined that  the  said  Pleasant  Macon  and  Solomon  Stephens 
have  liberty  to  build  a  mill  on  the  said  south  half  section  six, 
&c.  in  Macon  county." 

The  defendant  gave  in  evidence  the  exemphfication  of  cer- 
tain other  proceedings  had  in  the  same  Court,  on  another  writ  of 
ad  quod  damnum,sued  out  at  his  instance,  on  the  7th  day  of  Sep- 
tember, 183G,  returnable  to  the  next  term  of  the  Orphans'  Court. 
This  was  executed  on  the  24th  of  the  same  month,  but  no  pro- 
ceedings were  had  by  the  Orphans'  Court  on  the  writ  and  in- 
quest until  the  first  Monday  of  February,  1837 ;  at  which  term 
the  inquest  was  returned  with  the  writ.  The  inquest  is  stated 
in  these  terms:  We,  the  jury,  do  certify  that  we  have  examined 
a  mill  shoal,  according  to  the  order  granted  to  Robert  Owen, 
of  Chambers  county,  and  believe  it  to  be  to  the  benefit  of  the 
public,  and  grant  him  leave  to  erect  a  set  of  mills  on  number 
seven,  in  township  nineteen,  of  range  twenty-five,  in  Macon 
.  county,  and  to  put  a  dam  on  the  same,  to  be  ten  feet  high ;  and 
further,  have  given  to  Pleasant  Macon  the  sum  of  fourteen  dol- 
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lars  and  fifty  cents,  the  damages  assessed  by  us.  Whereupon^ 
it  appearing  to  the  Court  that  the  said  jurors  were  sworn  and 
charged  by  the  said  sheriff,  impartially  and  to  the  best  of  their 
skill  and  judgment,  to  view  the  lands  upon  which  it  was  propos- 
ed to  erect  said  mills,  to  examine  the  lands  above  and  below, 
the  property  of  others,  which  might  be  overflowed,  to  say  what 
damages  it  would  be  to  the  several  proprietors,  offices,  curtila- 
ges or  gardens,  thereunto  belonging,  or  orchards,  would  be  over- 
flowed; to  inquire  whether,  in  their  opinion,  the  health  of  the 
neighbors  would  be  endangered  by  the  stagnation  of  the  waters. 
And  the  Court  being  sufficiently  advised  in  the  premises,  and 
it  appearing  further  that  the  facts  in  the  inquest  are  correct. — 
It  is,  therefore,  ordered  and  determined,  that  the  said  Robert 
Owen  shall  have  leave  to  bciild  the  mills  on  the  said  number 
seven,  in  township  nineteen,  of  range  twenty-five,  in  Macon 
county. 

The  plaintiff's  proved  that  they  erected  their  mill  and  dam  at 
the  place,  on  the  south  half  of  section  six,  which  was  received 
by  the  jury^  and  recommended  by  them  in  their  inquest.. 

The  defendant  subsequently  erected  his  dam  and  mill,  and  it 
was  in  evidence  that  when  he  raised  a  head  of  water,  the  plains 
tiffs  mill  was  drowned. 

On  this  state  of  facts,  the  Circuit  Court  instructed  the  jury, 
that  so  far  as  this  action  was  concerned,  the  right  of  the  defen- 
dant to  build  and  enjoy  his  mill,  was  superior  to  that  of  the 
plaintiffs,  and  would  protect  him  against  an  action  for  nuisance 
arising  from  such  building,  unless  the  fourteen  dollars  and  fifty 
cents  were  assessed  for  the  interest  of  the  plaintiffs,  on  their  mill 
shoal,  or  something  connected  with  it. 

The  plaintiffs  excepted  to  this  charge.  Other  evidence  was 
before  the  jury,  and  other  charges  given,  which  it  is  unnecssary  to 
cot  out,  as  the  opinion  of  the  Court  turns  on  that  already  stated. 

Peck,  for  the  plaintiffs  in  error,  cited  Hendricks  v.  Johnson, 
5  Porter,  208 ;  and  Johnson  v.  Hendricks,  6  Porter,  472 ;  Ai- 
kin's  Digest,  324 ;  ib.  2d.  ed.  577. 

Campbell,  contr?. 

GOLTHWAITE,  J.— 1.  The  relative  rights  of  different  pro- 
prietors  of  the  soil  to  the  use  of  water  flowing  by  the  same 
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Stream,  through  their  respective   domains,  was  considered  by 
us  in  the  case  of  Hendricks  v.  Johnson,  G  Porter,  472. 

In  the  case  now  to  be  examined,  it  appears  that  the  plain- 
tiffs occupy  a  position  on  the  stream  more  favorable  than  is  pos- 
sessed by  the  defendant,  inasmuch  as  they  are  nearer  to  its 
source.  The  former  have,  therefore,  a  right  to  a  remunera- 
tion for  the  damages  they  have  sustained  by  the  act  of  the  lat- 
ter, in  overflowing  their  mill,  unless  this  right  has  been  divested 
in  the  manner  allowed  by  the  statute. 

The  defendant  insists  that  such  is  the  effect  of  the  proceed- 
ings had  in  the  Orphans'  Court  of  Macon  county,  on  the  writ  of 
ad  quod  damnum,  sued  out  at  his  instance.  We  think,  howe- 
ver, that  no  right  whatever,  has  been  vested  in  him:  and-  for 
two  reasons:  first,  the  inquest  of  the  jury  and  the  judgment  of 
the  Court,  is  entirely  too  indefinite.  The  inquisition  returned 
with  the  writ,  certifies  that  the  jury  examined  a  mill  shoal,  ac- 
cording to  the  order  granted,  and  gave  him  leave  to  erect  a 
set  cJf  mills  on  number  seven,  of  township  nineteen,  of  range 
twenty-five,  in  Macon  county.  The  judgment  of  the  Court  is 
not  more  definite.  It  is  perfectly  clear  that  this  grant,  if  avail- 
ble  at  all,  gives  to  the  defendant  the  privilege  of  erecting  his 
mills  at  any  place  on  the  creek,  within  the  compass  of  one  mile, 
as  that  is  the  length  of  a  section  of  land.  We  do  not  consider 
the  statute  ^s  authorising  the  Orphans'  Court,  to  make  so  inde- 
finite a  grant. 

The  4th  section  of  the  act  of  1812,  which  prescribes  the 
mode  to  be  pursued,  when  the  applicant  for  the  writ  of  ad 
quod  damnum,  is  the  owner  of  the  land  on  both  sides  of  the 
stream,  refers  to  the  first  and  second  sections  of  the  same  act. 
These,  when  examined,  are  found  to  contain  precise  directions, 
with  respect  to  the  location  of  the  abutments  for  the  mill,  where 
the  applicant  is  not  the  owner  of  the  lands  on  both  sides.  The 
jury  is  to  view  the  lands  proposed  for  the  abutment,  and  to  lo- 
cate and  circumscribe  by  certain  metes  and  bounds,  one  acre 
thereof,  having  due  regard  to  the  interest  of  both  parties.  Ai- 
kin's  Digest,  324.  We  have  already  held,  in  the  case  before 
cited,  that  the  act  referred  to,  not  only  confers,  but  also  divest* 
rights  ;  and  it  is  in  many  cases,  of  much  importance,  that  the 
precise  location  of  the  mills  proposed  to  be  erected,  should  be 
ascertained,  as  otherwise,  collisions  might   frequently  happec 
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between  contiguous  proprietors,  especially,  when  the  descent 
of  the  stream  is  great  within  a  short  distance.  The  location 
then,  in  our  opinion,  should  be  ascertained,  either  in  the  in- 
quest or  by  the  judgment  of  the  Court,  with  sufficient  certain- 
ty of  description,  to  enable  a  surveyor  to  find  it. 

Second.  The  proceedings  at  the  instance  of  the  defendant, 
were  commenced,  by  issuing  the  writ  on  the  7th  day  of  Septem- 
ber, 1836.  This  writ  was  returnable  to  the  then  next  stated 
term  of  the  Orphans'  Court,  bijt  was  not  then  returned,  nor  was 
any  further  proceedings  had  on  it  by  the  Court,  until  the  first 
Monday  of  February,  1837.  In  the  mean  time,  the  plaintiffs 
had  proceeded  without  delay,  and  after  the  defendant  might  be 
presumed  to  have  abandoned  his  application,  by  reason  of  his 
delay  in  prosecuting  his  writ.  We  entertain  no  doubt  that  the 
prior  application,  if  prosecuted  without  delay,  would  have  con- 
ferred the  right ;  indeed;  it  was  so  determined  in  the  case  of 
Hendricks  v.  Johnson,  before  cited ;  but  here,  the  defendant  vo- 
luntarily abandons  his  writ,  and  can  have  no  claim  now  to  be 
considered  as  having  first  appropriated  the  statutory  right.  It 
may  be  remarked,  that  the  inquest  taken  at  the  instance  of  the 
plaintiffs,  designates  the  location  of  their  mills  at  the  lower 
shoal  on  the  creek,  in  the  south  half  of  section  six. 

This  leads  to  the  conclusion  that  the  Circuit  Court  erred  in 
instructing  the  jury  that  the  right  of  the  defendant  was  superior 
,  to  that  of  the  plaintiffs. 

For  this  error,  the  judgment  is  reversed,  and  the  case  re- 
manded. ^ 
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Ice  v.  Manning. 

1.  A  recital  or  memorandum  copied  into  the  transcript  sent  to  the  appellate 
Court,  but  which  does  not  appear  to  have  been  a  part  of  the  record  in  the  in- 
ferior Court,  will  not  be  so  regarded  on  error. 

2.  A  writ  issued  against  two,  but  was  executed  on  one  only ;  the  judgment  entry 
recites  that  the  parlies  came  by  attorneys,  "  and  the  defendant  withdraws  his 
plea,"  and  a  judgment  was  rendered  against  the  defendant,  without  designat- 
ing him  by  name  :  Held,  that  it  nusl  be  considered  as  a  judgment  against  the 
defendant  only,  who  was  served  with  process. 

Writ  of  error  to  the  Circuit  Court  of  Marshall. 

THIS  was  a  proceeding  by  petition  and  summons  at  the  suit 
of  the  defendant  in  error,  to  recover  the  sum  of  two  hundred 
and  thirty-five  dollars  and  eleven  cents,  due  by  a  promissory 
note,  made  by  the  plaintiff  and  one  Robert  Dickey.  The  tran- 
script, alter  setting  out  the  petition,  and  the  certificate  of  the 
clerk  that  the  same  was  filed  in  his  Court,  contains  a  memoran- 
dum in  these  words:  "And  on  the  back  of  the  aforesaid  note, 
is  the  following  credit:  "Received  March  8,1839,  seventy- 
nine  50-100  dollars.  R.  J.  MANNING." 

The  process  was  executed  on  the  plaintiff  in  error,  and  as  to 
Robert  Dickey,  was  returned  "  not  found."  A  judgment  was 
rendered  as  follows: 

"R.  J.  Manning  v.  Robert  Dickey  &  Andrew  Ice. 

'*'Came  the  parlies  by  attorneys  into  Court,  and  the  defendant 
withdraws  his  plea  by  him  heretofore  pleaded,  and  now  says 
nothing  in  his  defence.     It  is,  therefore,  considered,"  &c. 

Ice  alone  sues  out  a  writ  of  error,  and  here  assigns  for  error : 
First,  that  the  judgment  was  rendered  for  more  than  was  due. 
Second,  that  although  both  the  defendants  in  the  summons  ap- 
peared, yet  judgment  is  rendered  against  only  one,  without  dis- 
tinguishing which  one. 

Hopkins,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant. 

COLLIER,  C.  J. — In  respect  to  the  evidence  of  a  partial 

payment  upon  the  note,  as  shewn  by  the  transcript,  it  cannot 
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be  regarded  as  a  part  of  the  record,  but  it  must  be  considered, 
as  it  doubtless  is,  a  mere  memorandum  of  the  clerk,  copied  from 
the  note  on  file  in  his  office.  This  is  indicated  as  well  from  the 
absence  of  any  statement  connecting  it  with  the  record,  as  from 
its  entire  dis-connection  with  any  thing  preceding  or  follow- 
ing it. 

The  commencement  of  the  judgment  entry,  would  seem  to 
show  that  both  the  defendants  sued,  did  appear,  and  upon  the 
recital  of  the  fact,  a  judgment  against  both  would  have  been 
regular.  Gilbert,  et  al.  v.  Lane,  3  Porter's  Rep.  267.  But  the  ■ 
succeeding  part  of  the  entry  limits  the  generality  of  the  terms 
employed,  aud  taken  in  connection  with  the  sheriff's  return, 
shows  what  parties  appeared,  and  against  .which  of  the  defen- 
dants the  judgment  is  rendered. 

,  In  Rivers  v.  Loving,  1  Stewart's  Rep.  395,  the  writ  issued 
against  two,  and  was  executed  on  one  only.  The  declaration 
w^as  against  both,  and  plea  by  "the  defendant,"  in  the  singular 
number,  without  distingushing  which,  and  issue  thereon;  the 
Court  held,  that  it  was  only  the  appearance  of  the  defendant 
served  with  process.  True,  this  case  is  not  precisely  anala- 
gous  to  the  one  at  bar,  yet  in  principle,  it  is  not  distinguishable. 

If  the  second  error  assigned  were  fatal  to  the  judgment,  it 
would  not, avail  here,  for  it  asserts  that  the  judgment  is  so  un- 
certain, that  it  cannot  be  known  against  whom  it  is  rendered. 
If  this  be  the  case,  how  could  the  defendant  have  sued  out  a 
writ  of  error,  does  not  thqt  writ  issue  upon  the  allegation,  that 
he  is  injured  by  the  judgment  against  him;  and  if  the  judg- 
ment were  so  uncertain,  as  it  is  insisted  to  be,  the  writ  of  error 
should  be  dismissed,  and  the  defendant  be  left  to  his  siqjerse- 
fleas.  But  we  think  the  plaintiff  in  error  is  the  party  who  is  to 
satisfy  the  judgment  of  the  Circuit  Court;  and  consequently  it 
is  affirmed. 
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Brumby  v.  Smith. 

1.  Whe/e  a  workman  agrees  (o  complete  the  carpenter's  work  on  a  house,  and  to 
receive  a  certain  sum  on  the  completion  of  the  work — his  employer  furnishing 
ihe  materials — and  the  house  and  materials  were  destroyed  by  fire,  without 
the  fault  of  the  workman — the  house  being  in  the  possession  of  the  employer, 
Held,  that  the  workman  could  not  recover  a  pro  rata  compensation  for  the 
work  actually  done. 

Error  to  the  Circuit  Court  of  Montgomery  county. 

THIS  was  an  action  of  assumpsit  commenced  in  the  Court 
below,  by  the  defendant  in  eiror  against  the  plaintiff  in  error. 

The  declaration  contains  a  special  count  upon  an  agreement 
between  the  parties,  and  the  common  counts.  The  defendant 
below  demurred  to  the  special  count  of  the  declaration,  which 
*being  overruled  by  the  Court,  the  jury  under  the  general  issue, 
found  a  verdict  for  the  plaintifl'  below.  Pending  the  trial,  a  bill 
of  exceptions  was  taken  to  the  opinion  of  the  Court,  by  which 
it  appears  that  an  agreement  between  the  parties  in  writing 
was  offered  in  evidence,  by  which  the  defendant  in  error  agreed 
to  complete  the  carpenter's  work  on  a  house  of  the  plaintiff  in 
error,  for  the  sum  of  four  hundred  and  thirty-seven  dollars,  to 
be  paid  when  the  work  was  completed ;  the  materials  to  be 
furnished  by  the  plaintiff  in  error. 

It  was  proved,  that  a  short  time  before  the  work  might  have 
been  completed,  the  house  was  destroyed  by  fire  ;  the  materials 
having  been  furnished  by  the  defendant  below.  Evidence  was 
also  offered,  conducing  to  show  that  the  defendant  below,  who 
was  in  possession  of  the  house,  caused  the  burning  of  the  house 
by  his  neglect. 

Upon  this  testimony,  the  defendant  below  moved  the  Court 
to  charge  the  jury,  that  if  they  believed  from  the  evidence,  that 
the  plaintiff  had  contracted  according  to  the  terms  of  the  agree- 
ment, and  that  all  the  work  specified  in  the  agreement  had  not 
been  done  according  to  its  terms,  that  the  plaintiff  could  not  re- 
cover for  the  work  actually  done  by  him,  unless  he  had  been 
prevented  from  the  performance  of  it  by  the  burning  of  the 
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house  and  materials;  they  must  also  believe  from  the  evidence, 
that  the  burning  was  occasioned  by  the  acts  or  neglect  of  the 
defendant,  or  that  the  plaintiff  could  not  recover  for  the  work 
actually  done ;  which  charge  the  Court  refused  to  give,  and 
charged  that  if  the  jury  believed  that  a  portion  of  the  work  had 
been  executed  by  the  plaintiff  according  to  the  terms  of  the  con- 
tract, by  which  the  defendant  was  to  furnish  the  materials,  that 
the  plaintiff  was  entitled  to  recover  the  worth  of  the  work  ac- 
tually done  by  him,  on  the  materials  so  furnished,  although  the 
whole  of  the  work  specified  in  the  contract,  had  not  been  com- 
pleted ;  and  under  the  state  of  facts  above  supposed,  the  cir- 
cumstance of  the  burning  of  the  house,  or  materials  before  the 
completion  of  the  work,  whether  the  fire  was  occasioned  by 
the  act  or  neglect  of  the  defendants,  or  by  any  other  means, 
without  his  agency,  could  not  affect  the  right  of  the  plaintiff  to 
recover.  To  the  refusal  to  charge,  and  to  the  charge  given, 
the  defendant  excepted,  and  now  presents  the  questions  of  law 
which  arise  thereon,  to  this  Court  for  revision. 

'•■  GoLDTHWAiTE,  for  the  plaintiff  in  error,  insisted  •  that  by 
the  contract,  the  defendant  in  error  was  not  to  be  entitled  to 
compensation  until  he  completed  the  work,  unless  prevented  by 
the  act  of  the  plaintiff  in  error.  He  cited  3  Taunt.  Rep.  52; 
6  Term  Rep.  321 ;  7  ib.  381 ;  9  Barn.  &  Cress.  92;  8  East,  438; 
2  Salk.  65;  Chitty's  Con.  273,  9  Mass.  78:  2  Mass.  155;  5  ib. 
.305;  4  ib.  101 ;  8  Cowen,  457  ;  4  Conn,  3;  2  Penn.  454;  Chitt. 
131-273  ;  10  East,  530  ;  2  Camp.  57. 

Dargan,  contra,  cited  Story  on  Bailments,  285;  3  Burr.  Rep. 
1892;  2  ib.  882;  3  Johns.  Rep.  518. 

ORMOND,  J. — As  no  objection  was  made  to  the  judgment 
of  the  Court  overruling  the  demurrer  to  the  first  count,  we  have 
not  thought  it  necessary  to  examine  it. 

.'  It  is  certainly  true,  that  when  by  the  terms  of  a  contract,  a 
given  duty  is  to  be  'performed,  the  performance  is  a  condition 
precedent,  and  although  performance  may  be  prevented  by  in- 
evitable accident,  a  pro  rata  compensation  cannot  be  recover- 
ed for  the  services  actually  performed.  Of  this  principle,  the 
case  of  Cutter  v.  Powell,  6  Term  Rep.  320,  furnishes  a  full  il- 
lustration. 
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The  facts  were,  that  Cutter  shipped  on  board  a  vessel,  as 
second  mate,  and  received  from  the  master  the  foUowing  obli- 
gation: "I  promise  to  pay  Mr  T.  Cutter  the  sum  of  thirty 
guineas,  provided  he  proceeds,  continues  and  does  his  duty  as 
second  mate  in  the  ship  Governor  Parry,  from  henee  to  Liver- 
pool." During  the  voyage,  and  before  the  ship  arrived  at  Li- 
verpool, Cutter  died,  and  the  action  was  brought  by  his  ad- 
ministrator, to  recover  the  value  of  the  services  actually  ren- 
dered. The  Court  held,  he  could  not  recover  on  the  ground, 
that  performance  was  by  the  terms  of  the  contract,  a  condition 
precedent  to  a  recovery,  and  that  it  was  no  answer  to  the  ob- 
jection that  he  was  prevented  by  inevitable  accident  from  per- 
forming his  contract. 

So,  if  a  workman  undertakes  to  build  a  house,  to  be  paid  on 
its. completion,  he  cannot  demand  payment  until  he  has  com- 
plied with  his  contract,  by  building  the  house,  and  if  it  should 
be  destroyed  by  inevitable  accident,  it  will  be  his  loss. 

In  this  case,  it  was  contended  by  the  counsel  for  the  defen- 
dant in  error,  that  this  was  distinguishable  from  the  class  of 
cases  we  have  been  considering ;  that  it  was  the  hire  of  labor 
and  services,  as  the  employer  was  to  furnish  the  materials,  and 
.,.that,  "if  while  the  work  is  doing,  the  thing  perishes  by  internal 
defect,  by  accident  or  superior  force,  without  any  default  of  the 
workman,  the  latter  is  entitled  to  compensation  to  the  extent  of 
the  labor  actually  performed." 

Judge  Story,  in  his  work  on  Bailment,  at  page  278^  admits 
that  the  rule  is  as  above  stated,  by  the  civil  law,  where  there  is 
no  contract  postponing  the  time  of  payment  to  the  completion 
of  the  worky  and  such  he  intimates  would  be  the  rule  at  com- 
mon law ;  that  such  is  the  rule  of  law,  is  shown  by  the  case  of 
Menetone  v.  Athawes,  3  Burrows'  Kep.  1592,  which  was  an 
action  by  a  ship-wright,  for  work  and  labor  done,  and  materials 
found,  in  repairing  the  defendant's  ship.  The  facts  were,  the 
ship  was  in  the  dock  of  the  plaintiffs,  to  be  repaired,  and  when 
only  three  hours  work  were  wanting  to  complete  the  repairs, 
a  fire  happened  in  an  adjacent  brew  house,  was  communicated 
to  the  dock,  and  the  ship  was  destroyed.  The  dock  belonged 
to  the  ship-wright,  and  the  owner  of  the  ship  had  agreed  to  pay 
£5  for  the  use  of  it.  The  plaintiff  obtained  judgment.  In 
that  case,  it  is  to  be  observed,  there  was  no  contract  to  per- 
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form  the  work  at  a  specific  price,  and  the  recovery  was  had 
on  the  implied  promise  to  pay  the  value  of  the  work  and  labor, 
and  materials  furnished.  In  this  case,  the  defendant  in  error 
agreed  to  complete  the  carpenter's  work  on  a  house  of  the  plain- 
tiff in  error;  the  materials  to  be  furnished  by  the  plaintiffin  er- 
ror, in  consideration  of  which,  he  agreed  to  pay  the  defendant 
in  error  four  hundred  and  thirty-seven  dollars,  "to  be  paid 
when  the  work  was  completed.'  A  few  days  before  the  com- 
pletion of  the  work,  the  house  was  consumed  by  fire,  whilst 
the  plaintiffin  error  was  in  possession. 

Here  there  was  an  entire  contract,  and  although  it  was  la- 
bor to  be  performed  on  materials  furnished  by  the  employer, 
yet  by  its  express  terms,  the  labor  was  not  to  be  paid  for  until  the 
work  was  completed  ;  and  if  this  is  rendered  impossible,  with- 
out the  act  of  the  employer,  there  can  be  no  recovery  for  the 
work  actually  done. 

Mr.  Justice  Story,  after  examining  this  question  at  some 
length,  comes  to  the  same  conclusion.  "It  would  seem  (he 
says)  that  by  the  comnion  law,  in  such  a  case,  independent  of 
any  usage  of  trade,  the  workman  would  not  be  entitled  to  any 
compensation;  and  that  the  rule  would  be,  that  the  thing  should 
perish  to  the  employer,  and  the  work  to  the  mechanic ;  for  the 
contract  by  the  job  would  be  treated  as  an  entirety,  and  should 
be  completed  before  the  stipulated  compensation  would  be 
due."     Story  on  Bailment,  278  ;  sec.  426,  b.  2d  edition. 

From  these  considerations,  it  appears  that  the  Judge  erred 
in  his  charge  to  the  jury,  and  the  judgment  is,  therefore,  revers~ 
ed,  and  the  cause  remanded. 
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1.  A  Justice  of  the  Peace  has  the  power  to  supply  the  loss  of  any  paper  relating  to 
a  cause  pending  before  liim. 

2.  A  complaint  in  a  suit  for  a  forcible  entry,  is  not  insufficient,  because  it  seeks 
to  recover  a  ffiessaag-e,  with  the  appurtenances,  known  as  the  Soutfi  half  of 
Section  twenty.  Such  a  description  of  the  land  is  ample ;  and  the  judgment, 
if  a  recovery  is  had,  maybe  to  recover  the  half  section;  as  that  is  the  name 
by  which  the  messuage  is  known. 

3.  An  allegation  of  seizen  in  fee  in  the  plaintiff,  and  an  assertion  that  the  defen- 
dant entered  and  disseized,  and  put  out  the  plaintifTfrom  the  peaceable  posses- 
sion of  the  lands  described,  is  a  sufficient  averment  of  possession. 

4.  The  defendant  in  an  action  for  a  forcible  entry,  can  not  introduce  evidence  to 
shew  that  the  land  in  controversy  is  a  pai-t  of  the  public  domain,  for  the  purpose 
of  contradicting  the  allegation  of  the  plaintiff  that  he  is  seized  in  fee. 

5.  Nor  is  such  evidence  admissible  to  show  that  the  plaintiff  was  not  in  possession 
at  the  time  of  the  entry.  The  fact,  if  admitted,  has  a  tendency  to  elucidate 
the  question  as  to  the  possession,  which  is  alone  in  issue. 

Writ  of  error  to  the  Circuit  Court  of  Macon  county. 

ACTION  of  forcible  entry,  commenced  before  a  justice  of  the 
peace.  The  plaintiff  had  judgment,  and  afterwards  the  defen- 
dant removed  the  case,  by  certiorari,  into  the  Circuit  Court, 
where  he  assigned  for  error,  that  the  justice  of  the  peace  erred, 

1.  In  admitting  the  plaintiff  to  substitute  a  complaint;  the 
substituted  paper  not  purporting  to  be  a  copy  of  the  original. 

2.  In  excluding  evidence  offered  by  the  defendant,  to  prove 
the  land  in  controversy  was  a  part  of  the  public  domain. 

3.  In  rendering  judgment  on  an  insufficient  complaint. 

4.  In  rendering  judgment  on  a  verdict  not  responding  to  the 
issue. 

5.  Because  the  verdict  and  judgment  should  have  been  in  fa- 
vor of  the  defendant. 

The  Circuit  Court  affirmed  the  judgment,  and  the  defendant 
assigns  as  error,  that  it  should  have  been  reversed. 

The  record  shows  that  the  plaintiff  on  the  day  of  the  trial 
before  the  justice,  made,  signed  and  filed  a  complaint,  in  which 
he  alleges  that  he  "on  the  7th  December,  1839,  was  seized  in 
fee  of  a  certain  messuage,  with  the  appurtenances,  lying  and 
situate  in  the  county  of  Macon,  and  State  of  Alabama,  known 
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as  the  south  half  of  section  twenty,  in  township  sixteen,  of 
range  twenty-two,  and  being  so  seized  thereof,  the  defendant, 
afterwards,  on  the  same  day,  at  the  county  aforesaid,  with 
force  and  arms,  unlawfully  did  enter,  and  him  the  said  plain- 
tiff, from  the  peaceable  possession  of  the  said  messuage,  with 
the  appurtenances  aforesaid,  then  and  there,  with  force  and 
arms,  and  with  strong  hand,  unlawfully  did  disseize  and 
put  out,"  &c.  On  this  complaint,  the  justice  indorsed:  "This 
complaint,  filed  in  my  office  this  day,  but  one  of  the  same  na- 
ture was  filed  previous  to  the  third  day  of  January,  1840;  I 
meali  by  the  word  return,  the  plaintiff  filed  his  complaint,  say- 
ing that  the  defendant  had  trespassed  as  mentioned,  on  the  land 
as  described  within,  and  that  said  lands  were  his." 

The  defendant  objected,  in  writing,  to  the  substitution  of  the 
complaint,  which  appears  for  the  original  ;  but  the  objection 
was  overruled.  The  defendant  then  pleaded  the  general  issue. 

After  the  plaintiff  had  introduced  his  evidence,  the  defen- 
dant offered  proof,  to  show  that  the  lands  described  in  the  com- 
plaint, was  a  part  of  the  public  domain ;  this  was  offered  in  evi- 
dence to  controvert  facts  alleged  by  the  plaintiff',  and  in  order 
to  justify  the  taking  and  continuing  in  possession  of  the  said 
half  section,  which  the  plaintiff  was  not  in  thb  actual  possession 
of,  and  which  he  had  not  subdutd.  The  pla'intiff  objected  to 
this  evidence,  and  the  justice  of  the  peace  excluded  it  on  the 
ground  that  it  would  be  inquiring  into  the  merits  of  the  title. 

The  jury  found  for  the  plaintiff  in  general  terms,  and  the 
justice  rendered  judgment,  that  he  recover  of  the  defendant  the 
possession  of  the  said  half  section  of  land,  and  the  costs. 

Bascom,  for  the  plaintiff  in  error,  insisted  that  the  paper  sub- 
stituted, was  not  shown  to  be  a  copy  of  that  stated  by  the  jus- 
tice to  be  mislaid,  and  the  law  does  hot  warrant  the  course 
pursued  in  this  ^case. 

If,  however,  the  justice  of  the  peace  could  authorise  a  substi- 
tution, the  complaint  is  insufficient,  as  it  does  not  allege  any 
possession  of  the  land  by  the  plaintiff,  and  the  said  messuage 
will  not  include,  nor  does  it  mean  a  half  section  of  land.  Ad- 
mitting that  this  action  will  be  to  recover  a  messuage,  it  does 
not  follow  when  such  is  declared  for,  that  a  judgment  can  be 
rendered  for  the  recovery  of  land. 
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The  evidence  rejected  was  admissable ;  it  was  offered  to 
counteract  facts  alleged  by  the  plaintiff;  he  alleges  seizen,  and 
this  mignt  be  either  a  seizen  in  fact  or  in  law  ;  if  the  latter,  then 
an  actual  possession  of  part,  might  be  extended  to  cover  all  for 
which  he  had  title,  and  in  such  a  case  the  defendant  was  author- 
ised to  controvert  the  fact,  by  shewing  title  in  the  Uruted  States. 
People  V.  Nelson,  13  Johns.  340. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— 1.  A  justice  of  the  peace  has  the 
same  power  to  supply  the  loss  of  any  paper  relating  to  a  cause 
pending  before  him,  as  is  possessed  by  other  Courts.  In  Do- 
zier  v.  Joyce,  8  Porter,  303;  this  power  is  said  to  be  inherent 
in  all  Courts,  and  it  resuks  from  the  necessity,  that^Courts  shall 
proceed  unimpeded  by  accident  or  design,  to  the  final  disposi- 
tion of  all  suits,  on  their  merits.  We  will  presume  the  justice 
of  the  peace  was  satisfied  that  the  complaint  filed  at  the  trial, 
did  not  materially  differ  from  the  original ;  which  he  states  to 
have  been  mislaid. 

2.  It  is  insisted,  however,  that  this  complaint  is  insufficient 
in  law,  because  it  seeks  to  recover  a  messuage,  with  the  appur- 
tenances, known  as  the  south  half  of  section  twenty,  &c. — 
We  apprehend  this  objection  savours  of  much  subtlety,  for 
however  it  may  be  true,  that  land  capnot  pass  as  appurtenant 
to  land,  it  is  very  certain  that  a  messuage  may  be  known  by 
one  name  as  well  as  another,  and  therefore,  we  consider  the 
description  of  the  premises  sought  to  be  recovered,  as  amply 
sufficient.  The  judgment  drops  the  term  messuage,  and  deter- 
mines that  the  plaintiff  shall  recover  possession  of  the  land  by 
its  other  description;  but  in  so  doing,  does  not,  as  supposed  by 
the  defendant,  depart  from  the  complaint. 

3.  The  complaint  is  said  to  be  also  defective,  in  not  alleging 
positively  and  directly,  that  the  plaintiff  was  in  possession  of 
the  premises  sought  to  be  recovered.  This  objection  is  not 
sustained  by  the  complaint,  because,  in  addition  to  the  allega- 
tion, that  the  plaintiff  was  seized  in  fee,  it  is  also  asserted,  that 
the  defendant  entered  with  force  and  arms,  and  unlawfully  put 
out  and  disseized  the  plaintiff  from  the  peaceable  possession  of 
the  lands  described.     This  we  consider  as  a  positive  averment, 
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that  the  defendant  was  in  possession  of  the  lands  described-  at 
the  time  of  the  unlawful  entry. 

4.  The  principal  question,  and  the  only  one  perhaps,  on 
which  much  reliance  has  been  placed,  is  that  raised  by  the  ex- 
clusion of  the  evidence  offered  before  the  jury. 

It  sometimes  happens,  that  the  primary  Courts  are  much  em- 
barrassed by  the  production  of  evidence,  which  seems  to  them 
as  introducing  a  question  of  title,  when  in  reality,  the  only  ob- 
ject and  effect  of  the  evidence  is,  to  show  the  manner  and  extent 
of  the  possession.  In  this  case,  it  is  said,  the  evidence- offered 
was  introduced  for  the  purpose  of  controverting  facts  alleged 
by  the  plaintiff;  and  in  order  to  justify  the  taking  and  continu- 
ing in  possession  of  some  portion  of  the  half  section  of-which, 
the  plaintiff  was  not  in  the  actual  possession  at  the  time  of  the 
entry.  The  allegation  of  seizen  in  fe6,  was  unnecessary  to  be 
proved,  as  is  shewn  by  the  case  of  Lecatt  v.  Stewart,  2  Stewart, 
474.  The  only  matter  in  issue  in  such  cases  as  this,  is  the  pos- 
session, and  it  is  immaterial  whether  it  is  connected  with  title 
or  otherwise.  The  evidence  was  then,  inadmissable,  for  the 
purpose  of  controverting  this  allegation,  because,  if  it  is  per- 
mitted to  be  disproved,  a  question  is  made  which  involves  the 
title,  in  direct  opposition  to  the  words  of  the  statute. 

5.  It  was  equally  inadmissable  to  show  the  fact  of  title  being 
outstanding  in  the  United  States,  as  a  justification  of  the  entry. 
The  plaintiff  must  have  proved  a  'possession,  either  actual,  by 
having  the  land  under  his  immediate  control  and  dominion;  or 
constructive,  by  being  in  the  possession  of  a  part  of  the  tract, 
under  color  of  title  for  the  whole.  Now,  if  the  record  in  this 
suit  had  declared  that  the  plaintiff  made  proof  of  his  possession 
by  the  latter  mode;  it  is  apparent  that  the  evidence  offered  by 
the  defendant,  had, no  tendency  whatever,  to  disprove  the  case 
as  made.  It  does  not  follow,  because  the  United  States  is  the 
owner  of  the  land,  that  the  plaintiff  may  not  have  had  the  pos- 
session ;  nor  could  the  jury  be  led  to  any  conclusion,  proper  to 
this  case,  by  jsuch  evidence.  It  was,  therefore,  properly  re- 
jected. 

No  error  is  shewn  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 
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Davis  and  Black  v.  White. 

1.  The  act  of  1824,  "  concerning  prisons  and  prisoners,"  requires  a  prison-bounds 
bond,  taken  on  process  issued  by  a  Justice  of  the  Peace,  to  be  filed  in  the  Clerk's 
oiBce  of  the  County  Court ;  and  requires  that  Court,  on  motion,  to  grant  judg- 
ment and  award  execution  against  the  obligors;  consequently,  the  Justice  of 
the  Feacti  has  no  right  to  entertain  proceedings  upon  such  bond. 

Writ  of  error  to  the  Circuit  Court  of  Barbour. 

Mr.  Peck,  for  the  plaintiffs  in  error. 

No  counsel  appeared  for  the  defendant.         , 

t 
COLLIER,  C.  J. — A  capias  ad  satisfaciendum,  being  is- 
sued by  a  Justice  of  the  Peace  of  Barbour,  against  the  body 
of  George  Rowlin,  he  was  arrested  by  a  constable,  and  com- 
mitted to  the  jail  of  that  county ;  thereupon,  the  prisoner  exe- 
cuted  a  bond,   with    Elisha   Davis,  his   surety;    conditioned 
to  keep  the  prison  bounds.     This  bond  was  endorsed,  "  forfeit- 
ed," by  the  jailor;  whereupon,  the  Justice  who  issued  the  ca  sa, 
immediately  issued  a  summons  to  Rowlin  and  Davis,  to  appear 
before  him,  and  shew  cause  why  execution  should  not  issue 
against  them,  on  the  judgment  in  favor  of  the  defendant  in  er- 
ror.    On  the  return  of  the  summons,  the  Justice  rendered   a 
judgment  against  Davis,  from  which  he  appealed,  and  executed 
abond  with  Black,  as  surety;  conditioned,  for  the  successful  pro- 
secution of  the  appeal  in  the  CircuifCottrt  of  Barbour.    The  Cir- 
cuit Court  having  given  a  judgment  aa^nst  the  defendant  and 
his  security,  they,  joined  in  a  prosecution  of  a  writ  to  this  Court 
The  statute  is  explicit  in  requiring  that  where  a  prison- 
bounds  bond  is  taken,  in  consequence  of  process  issued  by  a 
Justice  of  the  Peace,  the  "same  shall  be  filed  in  the  clerk's  office 
of  the  County  Court ;"  and  that   "  it  shall  be  lawful  for  the 
Court,  where  such  bond  is  lodged,  upon  motion  of  the  party 
for  whom  such  execution  issued,  to  grant  judgment  and  award 
execution  against  such  person  and  his  securities,  &c.,  for  the 
debt  or  damages,  and  costs,"  &c.     Aik.  Dig.  351. 
There  is  no  statute  which  authorizes  the  proceeding  before 
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tl)e  Justice  of  the  Peace:  The  Circuit  Court  should  have  quash- 
ed it,  and  for  entertaining  the  cause,  its  judgment  is  reversed. 


Thompson  v.  Wallace. 

1.  Where  an  execution  is  returned,  satisfied,  the  judgrment  is  discharged ;  and  if 
garnishee  process  is  afterwards  issued  against  a  debtor  of  the  defendant  in  ex. 
ecution,  it  will  be  quashed,  on  producing  the  execution  returned  satisfied. 

2.  Where  an  execution  has  been  levied,  and  the  plaintiff  is  satisfied,  by  payment 
received  through  a  stranger,  who  lends  the  money  to  the  defendant  in  execu- 
tion, the  judgment  can  not  afterwards  be  the  foundation  of  garnishee  process. 

Writ  of  error  to  the  Circuit  Court  of  Autauga  county. 

GARNISHEE  process  issued  on  affidavit  .of  a  stranger  to 
the  judgment  under  the  provisions  of  the  act  of  1818.  (Aikin's 
Digest,  213,  s.  1.) 

The  garnishee  appeared,  and  moved  to  quash  the  garnish- 
ment, because  an  execution  issued  on  the  judgment,  had  been 
returned  satisfied,  and  the  money  paid  over  to  the  plaintiff  be^ 
fore  the  process  in  this  case  was  issued.  The  plaintiff  then 
proved  by  the  sheriff,  that  the  property  of  the  defendant  in  ex- 
ecution was  levied  on  to  satisfy  the  execution,  which  he  after- 
wards returned  ;  that  one  Amos  C.  Baker,  gave  to  the  defen- 
dant a  drafton  tlie  sheriff  for  one  thousand  dollars,  then  owing 
to  him  by  the  sheriff,  ai^  the  defendant  transferred  certain  notes 
to  said  Baker,  as  collateral  security  for  the  said  draft.  •  The 
sheriff  took  up  the  draft,  and  received  the  r.emaining  portion  of 
the  sum  due  from  the  defendant.  He  afterwards  paid  the 
plaintiff,  the  entire  amount  of  his  execution.  It  was  also  prov- 
ed, that  when  the  draft  was  given,  that  Baker  requested  the 
sheriff  to  keep  the  execution  open.  It  was  further  proved,  that 
the  plaintiff  afterwards  assigned  the  judgment  to  said  Baker. 
On  these  facts  being  disclosed,  the  plaintiff  moved  the  Court 
that  the  sheriff  might  be  allowed  to  amend  his,  return  on  the 
execution,  to  correspond  with  the  facts  stated ;  which  was  re- 
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fused  by  the  Court,  and  the  garnishment  was  quashed.  The 
defendant  excepted  to  this  course,  and  at  his  instance,  a  bill  of 
exceptions  was  signed  and  sealed.  He  now  assigns  for  error, 
that  the  Circuit  Court  erred  in  quashing  the  garnishment ;  and 
also,  in  refusing  to  allow  the  sheriff  to  amend  his  return. 

Campbell,  for  the  plaintiff  in  error. 
Harris,  contra: 

GOLDTHWAITE,  J.— 1.  The  judgment  was  discharged 
by  the  satisfaction  of  the  execution,  and  no  garnishee  process 
could  properly  issue  on  it.  The  garnishee,  when  called  in 
Court,  to  show  cause  why  judgment  should  not  be  had  against 
him,  is  certainly  at  liberty  to  show  by  the  record,  if  it  was 
conceded  that  he  ceuld  not  do  it  in  any  other  way ;  that  the 
process  has  been  improperly  issued,  in  consequence  of  the  satis- 
faction of  the  judgment.  This  was  shewn  in  this  case,  and 
therefore  the  garnishment  was  properly  quashed. 

2.  The  proposed  amendment  of  the  return,  would  not  have 
bettered  the  condition  of  the  plaintiff.  The  facts  stated  show, 
that  the  execution  was  in  fact  discharged  by  those  who  were 
parties  defendant  to  it,  although  the  money  was  loaned  to  them 
by  another. 

This  seems  to  be  an  attempt  to  use  the  payment  as  a  means 
to  collect  a  debt  due  to  the  defendant  in  execution,  in  a  more 
summary  mode  than  can  be  obtained  by  suit  in  the  ordinary 
way. 

The  Circuit  Court  very  properly  refused  to  countenance  it. 

Let  the  judgment  be  affirmed. 

O 
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1.  A  promise  in  writing,  by  N  and  A  to  R,  to  discharge,  pay,  and  satisfy  cer- 
tain debts  due  by  R  and  A,  as  partners,  is  not  within  the  act  of  1818,  autho  riz- 
ing  a  discontinuance,  when  the  writ  is  not  executed  upon  all  the  defendants 
and  therefore,  a  discontinuance  in  such  case,  as  to  one,  is  a  disontinuance  of 
the  action. 

Error  to  the  Circuit  Court  of  Wilcox. 


THIS  action  was  commenced  in  the  Court  below,  by  attach- 
ment, by  the  defendant  in  error,  against  the  plaintiff  in  error, 
and  one  Edwin  Allen,  on  an  instrument  oT  writing  not  under 
seal;  by  which  the  latter  agreed  to  discharge,  pay  and  satisfy, 
certain  debts  due  by  the  defendant  in  error,  and  the  said  Allen, 
under  the  firm  of  Rossiter  &  Allen.  The  attachment  was  le- 
vied on  the  property  of  the  plaintiff  in  error  alone,  but  the  de- 
claration is  against  both  the  plaintiff  in  error  and  Allen.  A 
discontinuance  was  afterwards  entered  as  to  Allen.  The 
plaintiff  below  had  judgment,  from  which  this  writ  of  error  is 
prosecuted  by  the  defendant,  who  among  other  things,  now 
assigns  for  error,  the  discontinuance  of  the  suit. 

Edwards,  for  plaintiff  in  error. 

ORMOND,  J.— The  instrument  sued  on  in  this  case,  is  not 
embraced  in  the  statute'' of  1818,  (Aikin's  Digest,  267,)  by  its 
terms,  as  it  is  neither  a  "bond,  bill,  covenant  or  promissory  note." 
If  the  question  was  open  in  this  Court,  we  should  be  inclined 
to  think  this  case  within  the  equity  and  meaning  of  the  statute, 
though  withoutthe  letter;  but  we  feel  ourselves  precluded  from 
putting  that  construction  on  it,  by  the  decision  of  this  Court,  in 
Thompson  v.  Saffold,  (2  Stewart,  494,)  and  Tindall  v.  Collins, 
(2  Porter,  17,)  which  cannot  be  distinguished  from  this  case. 
As  by  the  common  law,  the  discontinuance  of  a  a  co-defendant 
who  was  a  proper  party,  was  a  discontinuance  of  the  entire  ac- 
>tion;  and  as  this  case  is  not  provided  for  by  the  statute  author- 
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ising  discoatinuances  in  certain  cases,  the  judgment  must  be 
reversed. 


Ticknor  v.  The  Branch  Bank  at  Montgomery^ 

1.  In  a  Bummary  proceeding,  by  motion,  at  the  suit  of  the  Bank,  it  is  not  neces- 
sary that  the  notice  should  be  served  thirty  days  before  the  commencement  of 
the  term  of  the  Court,  or  that  the  motion  should  be  made  on  any  certain  day, 
unless  perhaps,  the  notice  in  this  respect  is  special. 

2.  If  the  acceptor  of  a  bill  fails  to  pay  it,  at  maturity,  so  that  it  is  necessary  to 
protect  it  in  order  to  ctlarge  the  drawer  and  endorser  with  damages,  the  a<^cep- 
tor  is  liable  to  refund  to  the  holder  the  notarial  fees. 

Writ  of  error  to  the  Circuit  Court  of  Montgomery. 

J.  A.  Campbell,  for  the  plaintiff  in  error. 
Peck,  for  the  defendant. 

COLLIER,  C.  J. — Several  of  the  causes  assigned  for  error, 
were  not  noticed  at  the  argument  of  this  cause;  consequently, 
we  suppose  that  they  were  abandoned,  and  shall  not  now  con- 
sider them. 

The  judgment  entry  in  Clements,  et  al.  v.  The  Branch  Bank 
at  Montgomery,  (1  Ala.  Rep.  N.  S.  50,)  was  adopted  in  the 
present  case,  and  that  being  regular,  and  containing  every  ma- 
terial allegation  or  recital,  we  cannot  look  to  the  previous 
proceedings  for  an  error,  on  which  to  reverse,  inosmuch  as  it 
does  not  appear,  that  any  exception  was  taken  in  the  Circuit 
Court. 

But  if  we  were  to  scan  the  entire  proceeding,  we  are  not 
sure  that  we  should  discover  any  material  irregularity.  The 
notice  does  not  indicate  that  the  motion  would  be  made  on  any 
certain  day  of  the  term  ;  the  plaintiff  below  might  then  have 
submitted  it  to  the  Coqrt  at  any  time  after  the  expiration  of 
thirty  days  from  the  period  of  its  .service.  It  is  not  necessary 
that  a  notice,  at  the  suit  of  a  Bank,  for  judgment  against  its  debt- 
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or,  should  be  executed  thirty  days  before  the  commencement 
of  the  term  of  the  Court;  nor  is  it  necessary  that  the  motion 
should  be  made  on  any  certain  day;  unless,  perhaps,  where  the 
notice  has  prescribed  a  day  on  which  it  will  be  made. 

In  respect  to  a  judgment  for  the  cost  of  protest  against  the 
plaintiff,  who  was  sued  as  an  acceptor,  we  cannot  conceive  any 
irregularity  in  this.  True,  so  far  as  an  acceptor  is  concerned, 
no  consequences  result  to  the  holder  of  a  bill  from  a  protest  for 
non-payment.  But  it  is  indispensable  to  the  holder's  righl  to 
recover  damages  of  the  drawer  and  indorser,  that  he  cause  the 
bill  to  be  protested.  The  failure  of  the  acceptor  to  meet  his 
engagement  with  promptness  has  imposed  upon  the  holder  this 
necessity,  and  he  must  be  held  liable  to  pay  the  holder  all  costs 
which  his  default  has  occasioned. 

"  It  would  not  be  pretended,  but  that  the  d  j^wer  and  indorser 
would  be  bound  to  refund  to  the  holder,  the  notarial  fees,  and 
that  they  might  look  to  the  acceptor  for  reimbursement.  This 
being  the  case,  it  is  not  conceived  why  the  acceptor  should  not 
be  primarily  liable  to  the  holder. 

In  every  view  of  this  case,  we  are  of  opinion  that  the  judg- 
ment of  the  Circuit  Court  should  be  affirmed. 


- 1  .  'I 
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The  Mayor  and  Aldermen  of  Morale  v.  Yuille. 

1.  A  power  granted  tothecorporationof  the  city  of  Mobile,  "  to  license  bakers, 
and  regulate  the  weight  and  price  of  bread,  and  proliibit  the  baking  for  sale, 
except  by  those  licensed,"  is  not  contrary  to  the  constitution  of  the  Slate. 

2.  A  by-law  made  pursuant  thereto,  may  be  enforced  by  a  reasonable  penalty, —  . 
to  be  judged  of  by  all  the  circumstances  of  the  case. 

3.  A  penalty,  to  be  reasonable,  must  be  certain;  a  penalty,  therefore,  that  the 
offender  shall  pay  a  fine  not  exceeding  fifty  dollars,  to  be  recovered  before  the 
Mayor,  &c,  is  void  far  uncertainty. 

4.  Whether  the  penalty  of  a  by-law,  which  condemns  to  forfeiture  such  bread  as 
is  of  less  weight  than  the  ordinance  requires  and  exacts  from  the  baker,  as  the 
price  of  his  license,  a  snm  beyond  wliat  may  be  necessary  to  compensate  for 
issuing  and  registering  it,  can  be  supported — Queie. 

m 

Error  to  the  County  Court  of  Mobile. 

This  was  a  case  agreed.  The  facts  presented  on  the  record 
are  that  the  defendant  in  error  is  a  baker  in  the  city  of  Mobile; 
that  a  quantity  of  bread  made  by  him  for  sale  was  condemned 
for  being  of  less  weight  than  required  by  the  proclamation  of 
the  Mayor,  made  according  to  the  ordinance  of  the  Mayor  and 
Aldermen — and  fined  twenty  dollars.  From  this  judgment  he 
appealed  to  the  County  Court,  which  reversed  the  judgment  of 
the  Recorder,  from  which  the  Mayor  and  Aldermen  prosecute 
this  writ  of  error. 

The  ordinance  of  the  city,  relating  to  the  assize  of  bread, 
passed  the  28ih  of  January,  1826,  is  part  of  the  agreed  case. 
The  1st  section  provides,  that  no  one  shall  carry  on  the  busi- 
ness of  a  baker  of  loaf  bread  within  the  city,  without  obtaining 
a  license  therefor,  for  which  he  shall  pay  the  sum  of  twenty 
dollars,  and  one  dollar  to  the  clerk,  jbr  issuing  the  s.ame,  and 
for  carrying  on  the  business  of  baking  bread  in  the  city  with- 
out such  license,  a  fine,  not  exceeding  fifty  dollars,  is  imposed. 

The  2d  section  requires  all  bread  to  be  made  of  good  and 

wholesome  flour,  and  of  such  weight,  as  shall  be  from  time  to 

time  prescribed;  the  loaves  to  be  of  the  value  of  12  1-2  and  6 

1-4  cents. 

>■    Section  3d,  requires  all  bread  to  be  marked  with  the  initials 
9 
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of  the  baker's  name,  or  in  some  other  manner,  to  designate  it 
with  the  price  of  the  loaf  marked  thereon. 

Section  4th,  requires  the  police  constables  to  inspect  bread 
,  and  to  sieze  all  such  as  shall  be  deficient  in  quantity  or  quality, 
and  convey  the  same  to  the  Mayors  office,  who  shall  condemn 
it  for  the  poor,  and  may  also  fine  the  offender  in  a  sum  not  ex- 
ceeding fifty  dollars.     A  second  offence  forfeits  the  license. 

The  5th  section,  prescribes  4he  weight  of  bread,. on  a  gradu- 
ated scale,  according  to  the  price  of  flour,  and  requires  the 
Mayor  to  issue  his  proclamation  as  often  as  a  change  in  the 
price  of  flour  produces  an  alteration  in  the  weight  of  the  bread, 

Mr.  Campbell,  for  the  Corporation,  submitted  the  case  with- 
out argument,  and  cited  7  Cowen,  33.  585,  12  Pickering  184; 
7  Conn.;  1  Strange,  466;  1  Salk,  143;  Chamberlain  of  London, 
5  Coke. 

B.  F.  Porter,  for  defendant  in  error,  contended^: 
1.  The  Legislature  itself  has  no  power  to  impose  thii»  re- 
striction. All  power  which  the  Legislature  can  exercise,  must 
be  derived;  1st,  from  the  constitution  of  Alabarxia,  in  direct 
terms;  2,  from  an  admitted  extraordinary  power,  to  enact 
laws  for  the  general  good,  not  forbidden  in  the  constitution — 7 
Porter's  R.  293,  295,  296 ;  9  Dana,  516.  517 ;  5  ib.  31,  33 ;  3 
Wheeler's  C.  L>244;  10  Wendell,  99  ;  2  Com.  Dig.  284,  290; 
5  Cowen,  465;  8  Johns.  R.  418;  1  Cowp.  269;  5  Cowen,  462;  1 
Dana,  460;  1  Wilson  233 ;  1  Lord  Ray.  499;  7  D.  &  E.  543; 
3  Salk.  76— ib.  77;  12  Modern,  686,  687;  Latch.  546;  1 
Burrows,  16;  8  East.  185  ;  8  Coke,  129;  Croke  Eliz.  893;  1 
Wm.  Blacks.  372;  4  Burr.  1921;  10  Co.  31;  Hob.  211;€arth. 
482;  5  Mod.  439^  Willes,  384;  3  Burr.  1856,  1859;  3  Salk.  193; 
'3  Burr.  1847;  3  Wheeler's  C.  L.  244,  245,  248,  249,  250,  254; 
3  Inst.  81;  3  Burr.  1862  ;  4  Black.  159 ;  1  Hawk.  P.  C.  231;  1 
Burr.  14;  5  Cowen,  452;  3  Burr.  1882;  Puflfend.  b.  8  ch.  5;  Vat- 
tel,  b.  1,  ch.  20,  sec.  246;  Dana,  516;  9  ib.  517j  5  ib.  31;  1 
Burr.  14,16,  17. 

*  2d.  The  Legislature,  if  it  hath  such  power,  cannot  delegate 
it.     It  is  a  sovereign  power,  if  any.     The  Legislature  can  del 
cgate  to  individuals  a  right  to  do  particular  acts,  power  to  do 
'Which  themselves,  is  incident  to  sovereignty.     These  last  may 
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be  carried  out  by  its  own  officers,  but  cannot  be  vested  in  the 
discretion  of  others:  (1  Dana,  459;  3  Salk.  76.) 

3.  When  a  power  can  be  exercised  and  delegated,  it  must  be 
strictly  pursued.  Here,  the  power  granted  is  to  license.  The 
demand  of  a  license  closes  tlK3  power;  and  the  price  of  the 
license  is  all  the  corporation  can  recover.  2;  Const»R.  of  So. 
Car.  726;  1  Bay,  46,  392;  5  Cowen,  465;  4  Burr.  2204;  4  Inst. 
49;  2  Cranch,  127;  2  Johns,  109,  1 15;  5  Porter  279. 

ORMOND,  J. — The  question  presented  on  the  record  is, 
whether  the  Corporation  of  the  city  of  Mobile  had  authority 
to  pass  the  ordinance  regulating  the  assize  of  bread. 

The  power  to  make  by-laws  is  incident  to  every  corporation, 
and  it  is  therefore  unnecessary  to  conter  the  power  by  express 
grant  in  the  charter.  If  the  \alidity  of  a  by-law  is  questioned, 
the  test  is  whether  it  is  reasonable  and  consonant  to  the  gener- 
al law  of  the  State.  By  an  act  of  the  Legislature,  passed  17th 
December,  1819,  the  inhabitants  of  the  city  of  Mobile,  were 
incorporated. 

The  7th  section  confers  the  power  to  make  all  necessary 
police  regulations,  and  to  pass  all  by-laws  necessary  for  the 
government  of  the  city;  "  to  license  bakers  and  regulate  the 
weight  and  price  of  bread,  and  prohibit  the  baking  lor  sale  ex- 
cept by  those  licensed  :"  Toulmin's  Digest,  787.  The  question 
then  is,  whether  the  Legislature  had  power  to  authorize  the 
corporation  to  make  such  a  by-law,  and  whether  the  power 
to  conferred  has  been  pursued. 

It  is  strenuously  contended  by  the  counsel  for  the  defendant 
in  error,  that  no  such  power  exists,  because,  as  he  contends, 
it  would  interfere  with  the  light  of  the  citizen  to  pursue  his 
lawful  trade  or  calling  in  the  mode  his  judgment  might  dictate. 
Doubtless,  under  the  form  of  government,  which  exists  in  this- 
and  the  other  States  of  this  Union,  the  enjoyment  of  all  the 
rights  of  property,  and  the  utmost  freedom  of  action  which 
may  consist  with  the  public  welfare,  is  guarantied  to  every 
man,  and  no  restraint  can  be  lawfully  imposed  by  the  Legis- 
lature in  relation  thereto,  which  the  paramount  claims  of  the 
community  do  not  demand,  or  which  does  not  operate  alike 
on  all.  Free  government  does  not  imply  unrestrained  liberty  on 
the  part  pf  the  citizen^  but  the  privilege  of  being  governed  by 
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laws  which  operate  alike  on  all.  It  is  not  therefore,  to  be  sup- 
posed, that  in  any  country,  however  free,  individual  action  can- 
not be  restrained,  or  the  mode,  or  manner  of  enjoying  property, 
regulated. 

The  decision  of  this  Court,  in  the  matter  of  J.  L.  Dorsey, 
(7  Porter,  295,)  Has  been  referred  to,  as  sustaining  the  position 
that  the  act  is  unconstitutional.  But  the  ground  upon  which 
the  law  in  that  case  was  held  to  be  void,  was  not  that  the  Le- 
islature  could  not  regulate  the  matter  and  provide  for  the  li- 
censing attorneys  at  law,  but  because  the  act  was  partial,  and 
did  not  operate  alike  on  all  the  citizens.of  the  State.  Thus, 
Judge  GoLDTHWAiTE  holds  this  language:  '-As  the  con- 
stitution is  silent  with  respect  to  the  pursuits  of  business  or 
pleasure,  the  General  Assembly  has  the  power  to  prescribe 
any  qualification  not  inconsistent  wilh  <he  rulg  that  equality  of 
right,  must  be  preserved.  In  other  words,  that  any  citizen 
may  lawfully  do  what  is  permitted  to  any  other.  It  rests  with 
the  legislative  power,  to  prescribe  the  conditions  on  which  any 
avocation  or  calling  shall  be  pursued,  so  that  the  door  is  closed 
to  none:  and  there  seems  to  be  no  other  limit  to  their  discre- 
tion, than  the  one  which  arises  from  the  first  section  of  the  bill 
of  rights  referred  to :" — 361  2,  7  Porter. 

There  is  no  motive,  however,  for  this  interference  on  the  part 
of  the  Legislature  with  the  lawful  actions  of  individuals  or  the 
mode  in  which  private  property  shall  be  enjoyed,  unless  such 
calling  affects  the  public  interest,  or  private  property  is  em- 
ployed in  a  manner  which  directly  affects  the  body  of  the  peo- 
ple. ' 

'  Upon  this  principle,  in  this  State,  tavern  keepers  are  licensed 
and  required  to  enter  into  bond,  with  surety,  that  they  will  pro- 
vide suitable  food  and  lodgings  for  their  guests,  and  stabling  and 
provender  for  their  horses;  and  the  County  Court  is  required, 
at  least  once  a  year  to  settle  the  rates  of  inn  keepers.  Upon 
"the  same  principle,  is  founded  the  control  which  the  Legisla- 
ture has  always  exercised  in  the  establishment  and  regulation 
of  mills,  ferries,  bridges,  turnpike  roads  and  other  kindred  sub- 
jects. So,  also,  all  quarantine  and  other  sanatory  regulations, 
all  laws  requiring  houses  to  be  built  in  cities  of  a  certain  mate- 
rial, to  guard  against  fire,  depend  for  their  validity  on  the  same 
principle. 
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It  has  been  strongly  urged  that  this  by-law  is  in  restraint  of 
trade,  and' therefore  void  by  the  common  law.  A  contract 
of  an  individual,  not  to  exercise  a  particular  trade  or  calling  in 
the  kingdom,  is  void,  but  if  on  sufficient  consideration,  is  good, 
if  confined  to  a  particular  place;  so  a  by-law  restraining  trade 
generally,  is  bid,  but  if  made  for  the  regulation  of  trade  in  a 
particular  place,  is  good.  For  proof  of  which,  a  number  of 
instances  are  given  by  Chief  Baron  Comyn,  in  his  Digest,  (2 
vol.  286,  by-law:  B.  3.)  and  among  them  is,  *'  that  such  a  baker 
bake  white  bread  only,  such  an  one,  brown."  The  rule  and 
the  reason  of^it,  are  laid  down  with  great  perspicuity  in  the 
great  case  of  Mitchell  v.  Reynolds,  (2  1*.  Williams,  181,)  by 
Lord  Macclesfield.  •'  Ail  by-laws  made  to  cramp  trade  in  gen- 
eral, are  void.  By-laws  made  to  restrain  trade  in  order  to  the 
better  goverument  of  it,  are  good  in  some  cases,  viz:  if  they 
are  for  the  benefit  of  the  place,  and  to  avoid  public  inconven- 
iences, nuisances,  &c.  or  for  the  advantage  of  the  trade  and  im- 
provement of  ihe  commodity."  The  learned  .ludge  afterwards 
shows  that  this  modified  restraint  is  consistent  with  Magna 
Charta.  See  also  the  fallowing  cases  in  which  such  regula- 
tions have  been  held  good.  Fugakerly  v.  Wellshm,  1  Strange, 
463;  King  v.  The  Chamberlane  of  London,  3  Burrows,  1322; 
Wennell  v.  Chamb.  of  the  city  of  London,  1  Slra.  675;  Pierce 
v.  Batrum,  Cowp.  269.  The  Master  Wardens,  &c.  v.  Fell, 
Wi lies'  Hep.  384. 

The  sum  of  these  authorities  is  that  though  there  can  be  no 
general  restraint  of  trade,  yet  to  a  certain  extent  it  may  be  reg- 
ulated, and  by  consequenfic  to  some  extent  restrained  in  a  par- 
ticular place,  if  such  res>rint  be  for  the  good  of  the  inhabi- 
tants, as  when  for  tlie  prevention  of  nuisances,  certain  trades 
are  confined  to  the  suburbs  of  a  city,  or  where  it  is  for  the 
advantage  of  the  trade  and  iinprovement  of  the  commodity. 

The  regulation  in  this  case  seems  to  combine  all  these  qual- 
ities. W  lerc  a  great  number  of  persons  are  collected  together 
in  a  town  or  city,  a  regular  supply  of  wholesome  bread  is  a 
matter  of  the  utmost  importance  ;  and  whatever  doubts  may 
have  been  thrown  overthe  questioji  by  the  theories  of  political 
economists,  it  would  sei  m  that  experience  has  shewn  that  this 
great  end  is  better  secured  by  licensing  a  sufficient  number  of 
bakers  and  by  ail  assize  of  bread,  than  by  leaving  it  to  the  vol- 
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untary  acts  of  individuals.  By  this  means  a  constant  supply 
is  obtained  without  that  fluctuation  in  quantity  which  would 
be  the  inevitable  result  of  throwing  the  trade  entirely  open,  and 
the  consequent  rise  in  price,  when  from  accident  or  design  a 
sufficient  supply  was  not  produced.  The  interest  of  the  city 
in  always  having  an  abundant  supply  will  be  a  sufficient  guar- 
anty aga.nst  any  abuse  of  the  right  to  regulate  the  weight,  the 
consequence  of  which  would  be  to  drive  the  baker  from  the 
trade. 

The  case  of  Dunham  &  Daniels  v.  The  Village  of  Rochester, 
5  Cowen  462,  was  considered  by  the  counsel  for  the  defendant 
in  error  as  conclusive  in  his  favor.  The  by-fa  w  of  the  town  of 
Rochester,  which  was  called  in  question  in  that  case,  assessed 
a  tax  of  from  five  to  thirty  dollars  fjr  a  license  from  aJI  gro- 
cers, hucksters,  &c.,  and  imposed  a  penalty  for  selling  without 
such  license.  'I'he  action  was  for  the  penalty  for  selling  with- 
out license.  The  charter  of  the  town  authorized  the  trus- 
tees, &c.  "To  make  all  such  prudential  by-laws,  itiles  and 
regulations  as  ihey  from  lime  to  time,  may  deem  meet  and  pro- 
per, and  particularly  such  as  are  relative  to  the  public  maiket, 
&c.  &c.  relative  to  taverns,  gin  shops  and  huckster  shops  in 
said  village." 

The  Court  held  this  by-law  to  be  bad  on  the  ground  that  the 
authority  of  the  corporation  was  not  to  pass  what  laws  they 
pleased,  but  such  as  were  pritdential.  The  Court  say,  "admit- 
ting the  power  to  limit  or  prohibit  altogether,  the  erection  of 
huckster  or  gin-shops,  if  required  by  prudence  for  the  good  of 
the  corporation,  it  is  not  shewn  hor-  <hey  could  be  an  evil  if 
conducted  under  proper  regulations,  nor  can  we  see  judicially , 
that  any  restriction  loas  necessary.  For  all.the  purposes  ol  juris- 
diction, corporations  are  like  the  inferior  Courts,  and  must  shew 
the  power  given  them  in  every  case." 

It  appears  Irom  these  extracts,  very  conclusively,  that  the 
decision  of  the  Court  proceeded  on  the  ground,  that  the  by- 
law in  question  was  void  from  an  excess  of  authority, — that  it 
did  not  judicially  appear  that  it  was  a  prudential  regulation. 
But  in  this  case,  the  power  is  expressly  given  by  the  statute  to 
do  the  act  complained  of,  and  in  the  case  just  cited  irom  5  Cow- 
en,  it  appears  that  the  Trustees  of  the  town  of  Rochester,  were 
authorised  by  the  act  of  incorporation,  to  pass  by-laws  regulal- 
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ing  the  assize  of  bread;  and  are  prohibited  from  fixing  the  pfice 
of  any  commodity  or  articJes  of  provision,  except  the  ar/ic/e 
of  bread,  that  may  be  oftered  for  sale. 

The  legislature  having  full  power  to  pass  such  laws  as  is 
deemed  necessary  for  the  public  good,  their  acts  cannot  be  im- 
peached on  the  ground,  that,  they  are  unwise,  or  not  in  accor- 
dance with  just  and  enlightened  views  of  political  economy,  as 
understood  at  the  present  da}'.  The  laws  against  usury,  and 
quarantine,  and  f)ther  sanatory  regulations,  are  by  many  con- 
sidered as  most  vexatious  and  improper  restraints  on  trade  and 
commerce,  but  so  long  as  they  remain  in  force,  must  be  en- 
forced by  Courts  of  justice;  arguments  against  their  policy 
must  t)e  addressed  to  the  legislative  department  of  the  go- 
vernment. 

If,  however,  such  an  inquiry  were  open,  it  would  be  very 
difficult  to  satisfy *this  court,-  tJiat  the  asaize  of  bread  in  a  pop- 
ulous city  or  town,  is  an  unwise  regulation.  The  practice  has 
prevailed  too  long,  and  h.is  been  too  generally,  not  to  say,  al- 
most universally  acquiesced  in.  and  continued,  to  permit  us  to 
doubt,  that  some  regulation  on  this  interesting  subject,  is  ne- 
cessary and  proper. 

It  is  also  insisted,  that  admitting  the  legislature  to  possess  the 
power,  it  cannot  be  delegated  to  a  corporation.  We  have  seen 
that  the  mere  creation  of  a  corporation,  carries  with  it  the  pow- 
er to  make  all  by-laws,  which  are  reasonable  and  not  contrary 
to  the  general  law  of  the  State;  it  is  also  true,  tliat  an  express 
grant  to  pass  an  unreasonable  or  unlawful  by-law,  is  void;  it 
follows,  therefore,  most  conclusively,  that  the  legislature  may  . 
grant  expressly  the  power  to  do  that  which  the  corporation 
might  do  without  express  grant.  The  test  of  the  by-law  being 
the  same  in  either  case.  VVilcoek  on  Corporations,  96.  As, 
however,  by-laws  are  the  rules  of  action  which  the  inhabitants 
of  a  place  prescribe  for  their  own  government,  there  is  a  pecu- 
liar propriety  in  permiiting  them  to  be  ihe  judges  of  what  rules 
are  necessary  and  proper,  and  such  is  the  constant,  the  inva- 
riable practice. 

Finally,  it  is  urged,  that  there  is  no  power  given  by  the  act 
of  incorporation,  to  inflict  a  penalty  for  the  violation  of  the  by- 
law. Therightto  make  laws,  necessarily  implies  the  powerof  en- 
forcing the  law  by  some  sanction,  otherwise  the  power  would 
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be  iHigatary.  The  supreme  legislative  power  of  a  State,  are' 
the  exclusive  judges  of  the  penal  sanction  of  a  law,  but  the  pen- 
alty for  the  violation  of  a  by-law,  must  like  the  by-law  itself, 
be  reasonable.  The  penf  Ity  in  this  ordinance  under  conside- 
ration, is  not  more  than  fifty  dollars,  to  be  recovered  before  the 
Mayor,  or  any  one  of  the  Aldermen;  one  half  to  the  use  of  the 
city,  and  the  other  to  the  use  of  the  person  procuring  the  con- 
viction. » 
What  would  be  a  reasonable  penalty,  cannot,  from  the  na- 
ture of  the  thing,  admit  of  a  general  rule,  applicable  to  all 
cases,  but  must  in  every  case,  be  determined  by  the  nature  of 
the  offence  intended  to  be  prohibited.  Some  general  rules, 
however,  may  be  laid  down  as  applicable  to  all  cases.  The 
penalty  must  be  a  sum  certain,  and  cannot  be  left  to  the  arbi- 
trary assessment  of  the  corporation  court,  to  be  determined 
according  to  the  nature  of  the  offence.  It  is  also  said,  that  al- 
though the  utmost  limit  of  the  penalty  be  fixed  beyond  which 
the  fine  cannot  extend,  that  it  does  not  remove  the  objection. 
The  reason  assigned  is,  that  it  permits  the  corporation  to  be  a 
judge  in  its  own  cause.  Nor,  it  is  said,  can  the  penalty  of  a 
by-law  extend  to  forfeiture  of  goods,  unless  such  power  be  ex- 
pressly given  by  the  charter.  See  the  cases  collected  by  An- 
gel and  Ames  on  Corporations,  200;  and  by  Wilcock  on  Muni-'v 
cipal  Corporations,  152,  sec.  308. 

The  by-law  in  this  case  being  not  for  a  sum  certain,  but  for 
such  sum  not  exceeding  fifty  dollars,  as  the  corporation  court 
might  think  proper  to  impose  as  a  fine,  cannot  be  supported. 

We  also  incline  to  doubt  the  propriety  of  that  portion  of  the 
by-law  .which  forfeits  such  bread  as  is  not  of  the  weight  re- 
quired by  the  ordinance,  as  also  that  portion  which  requires 
twenty  dollars  to  be  paid  by  the  baker  as  a  license,  unless  the 
latter  can  be  supported  under  the  taxing  power  of  the  corpora- 
tion. Though  doubtless  the  corporation  could  require  a  fee 
for  the  issuance  and  registration  of  the  license. 

From  this  view  of  the  case,  it  follows  that  the  County  Court 
did  not  err  in  its  judgment,  reversing  the  judgment  of  the  re- 
corder, and  it  is  therefore  affirmed. 
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1.  An  instrument  of  writing,  iriiide  24ih  November,  1836,  by  which  the  defen- 
dant undertakes  to  miil^c  titles  to  a  tiacC  of  land  at  u  certain  diiy,  and  in  case 
he  fail  to  do  so,  to  pay  a  certain  sum  of  money,  is  not  a  sealed  instrument, 
although  it  concludes  with  "witness  my  hand  and  scal"^ — unless  a  scrawl  or 
sea/  is  attached  to  the  signature.  The  act  of  1839,  (p.  p.  99,)  declares  that 
such  an  instrument  siiall  be  taken  as  sealed,  but  this  act  has  no  retrospective 
operation. 

2.  The  improper  addition  of  a  super  se  assumpsit  c?rf>not  be  reached  by  a  gene- 
raLdemurrer  where  it  may  be  stricken  from  the  declaration,  and  enough  remain 
to  constitute  a  good  cause  of  action]  but  the  irilroduetion  of  a  super  se  assump- 
sit c&n  not  have  the  effect  to  change  the  liability  of  the  deftndani,  orauthorise 
~a  judgment  for  a  stipulated  sum,  if  it  is  in  reality  in  the  nature  of  a  penalty. 

Writ  of  error  to  the  Circuit  Court  of  Tallapdosa  county. 

ACTION  of  assumpsit  on  a  written  instrument,  described  at 
length  in  the  declaration.  By  if,  the  defendant,  in  considera- 
tion of  eighty  doUars,  bargained  and  sold  to  the  plaintift'a  cer- 
tain tract  of  land,  and  further  agreed  to  make  him  a  good  title 
within  twelve  months  ;  and  in  case  he  should  fail  to-do  so,  then  to 
pay  the  said  plaintiff  one  thousand  dollars.  The  attestation  clause 
is  in  these  words:  Given  under  my  hand  and  seal,  this  24lh  day 
of  November,  1836;  and  the  signature  of  the  defendant  is  at- 
tached without  any  scrawl  or  seal. 

The  declaration  avers,  that  at  the  expiration  of  the  time  sta- 
ted, a  deed  was  tendered  to  the  defendant  by  the  plaintiff,  to 
be  executed  by  the  former,  which  he  failed  to  do.  It  also  avers 
that  the  defendant  did  not  make  title  to  the  plaintiff  according 
to  the  contract,  or  at  any  other  time.  The  declaration  con- 
cludes with  a  s.tper  se  assiwipsif  for  tlie  sum  nanr'ed  in  the  in- 
strument, and  lays  the  breach  in  the  non  payment  of  the 
money.  ^ 

The  defendant  demurred  to  the  declaration;  the  demurrer 
w^s  sustained,  and  the  plaintiff  refusing  to  amend,  judgment 
was  rendered  aga«nst  him.  He  now  assigns  this  judgm^it  as 
error. 

HARRtS)  hr  the  plaintiff  in  error,  cited  act  of  1839,  P.  P.  99, 

/ 
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Matthews  v.  Zain,  7  Wheat.  164;  Dash  v.  Vanclick,  7  Johns. 
477;  Bloodgood  v.  Cammack.  5  S.  &  P.  276;  Golden  v.  Prince, 
3  Wash.  C.  C.  333 ;  Pearl  v.  Womack,  3  N.  H.  473. 
No  counsel  appeared  for  the  defendant- 

GOLDTHWAITE,  J— 1.  At  the  time  when  the  instru- 
ment of  writing,  set  out  in  the  declaration,  was  made,  it  was 
not  entitled  to  be  considered  as  a  sealed  writing,  because  there 
was  no  seal,  nor  its  equivalent,  a  scroll,  appended  to  the  sig- 
nature. Lee  V.  Adkins,  Minor>  187.  The  declaration  in  as- 
sumpsit is,  therefore,  the  proper  one,  unless  the  remedy  is  chang- 
ed by  the  act  of  1839.  This  directs,  that  all  covenants,  con- 
veyances, and  all  contracts  in  writing,  which  import  on  their 
face  to  be  under  seal,  shall  be  taken,  and  held  to  be  sealed  in- 
struments, and  shall  have  the  same  effect  as  if  the  seal  of  the 
party  or  parties  were  affixed  thereto,  whether  there  be  a  scrawl 
to  the  name  of  the  party  or  parties  or  not.  P.  P.  99.  It  is  of 
very  little  importance  in  the  aspect  on  which  this  case  is  pre- 
sented,  whether  the  plaintiff  has  his  remedy  by  action  ol'  as- 
sumpsit or  covenant;  but  if  more  time  had  elapsed,  the  con- 
struction of  the  statute  of  1839,  might  materially  affect  the 
rights  of  the  defendant;  and  we  apprehend  either  party  can 
properly  insist  that  it  shall  receive  such  a  construction  as  will 
not  affect  pre-existing  contracts. 

If  the  remedy  alone  was  affected  by  this  enactment,  no  inju- 
ry could  arise  by  giving  it  a  retrospective  operation;  but  such 
does  not  appear  to  have  been  the  intention  of  the  legislature; 
the  mischief  was,  that  instruments  similar  in  appearance,  pro- 
duced different  legal  consequences,,  by  theaddition  or  omission 
of  a  very  unimportant  matter;  this  was  intended  to  be  reme- 
died, and  full  effect  can  be  given  by  a  prospective  operation. 
If  it  is  retrospective  in  ifs  operation,  then  it  is  evident,  that  in 
another  condition  of  time^  the  defendanl's  right,  under  the  sta- 
tute of  limitations,  would  be  affected;  it  is  also  evident,  that 
by  such  a  construction,  the  plaintiff's  action  would  be  changed 
from  assumpsit  to  covenant  or  debt.  We  are  satisfied  that  the 
statute  has  no  other  than  a  prospective  operation  ;  and,  there- 
fore, the  action  of  assumpsit  was  the  proper  one  on  this  instru- 
ment. ,       • 

2.  There  is  but  little  question  that  the  introduction  of  the 
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super  se  assumpsit  in  this  declaration,  is  improper,  according 
to  the  strict  rules  of  pleading,  because,  a  legal  obligation  to  pay 
the  sum  stipulated,  did  not  arise  from  the  promise  contained  in 
this  contract;  we  think  it  is  probable  that  the  plaintiff  is  only 
entitled  to  the  value  of  the  land,  as  the  proper  measure  of  dam- 
ages; without,  however,  undertaking  at  this  time  to  decide 
this  question,  it  can  be  said,  that  whatever  may  be  the  true 
measure  of  damages,  the  improper  introduction  of  the  super 
se  assumpsit,  cannot  be  reached  by  a  general  demurrer, 
in  those  cases  where  it  can  be  stricken  from  the  decla- 
ration, and  enough  remain  to  constitute  a  good  cause  of  action. 
Castles  V.  McMath,  1  Ala.  Rep.  N.  S.  32(5;  Evans  v.  Wat- 
rous,  2  Porter,  205.  But  the  introduction  of  a  super  se  assump- 
s^t,  cannot  have  the  effect  to  change  the  liability  of  the  defen- 
dant, or  authorise  a  judgment  for  a  stipulated  sum,  when  that, 
in  reality,  is  in  the  nature  of  a  penalty. 

If  the  super  se  assumpsit  clause  is  stricken  out  of  this  decla- 
ration, enough  remains  to  constitute  a  good  cause  of  action,  as 
it  contains  the  contract,  and  a  sufficient  averuKMitof  its  breach. 

Let  thp  judgment  be  reversed,  and  the  case  remanded. 
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^  Murray,  adm'r.  v.  Ezell. 

1.  In  the  condition  of  a  bond,  executed  to  remove  by  appeal,  a  case  of  the  trial 
of  the  right  of  property,  from  a  Justice  of  the  Peace  to  the  Circuit  Court,  it 
was  recited  that  sundry  executions  had  been  levied  on  the  property  in  ques- 
tion— Held,  that  it  could  not  iic  intended,  thai  the  cases  had  been  consolida- 
ted by  tiie  Justice,  but  the  reasonable  inference  was,  only  one  had  been 
tried,  or  appealed  from. 

2.  Whenever  a  claim  to  property  levied  on,  has  been  jntcrpofed  in  due 
form,  the  constable  is  released  from  damages  at  the  suit  of  the   claimant. 

3.  Where  the  claimant  on  tiie  trjal  of  the  right  of  property,  before  a  Jus- 
tice of  the  Peace,  appeals  to  the  Circuit  Court,  the  constable  siiould  deli- 
ver to  him  the  property,  and  if-  instead  of  doing  this,  he  sells  it  under  a 
bond  of  indemnity  from  the  plaintiff  in  execution,  the  bond  is  void,  as  the 
consideration  requires  the  doing  of    that  which  is  against  la\y.      The  con- 

■  itable  and  plainlifF  are  joint  trespassers,  but  as  a  verdict  for  the  latter,  on 
the  trial  of  the  appeal,  would  not  be  evidence  in  an  action  by  the  claim- 
ant  ajrainst  the  constable,  the  constable  is  a  competent  witness  for  tho 
plaintiff. 

4.  Where  a  case,  of  the  trial  of  the  right  of  property,  is  reihoved  from  a 
Jostice  of  the  Peace  to  the  County  or  Circuit  Court,  on  the  trial  of  tho 
appeal,  the  execution  is  admissible  evidence,  without  producing  the  judg- 
ment. 

5.  Although  the  claimant  of  properly  is  inhibited  from  withdrawing  his  claim, 
the  plaintiff  in  execution  may  submit  to  a  non-suit. 

THIS  was  a  trial  of  the  right  of  property,  originally  tried 
before  a  justice  of  the  peace  of  the  county  of  Pickens;  the  claim- 
ant being  there  unsuccessful,  she  brought  her  case  into  the 
Circuit  Court  of  that  county.  An  issue  was  there  made  up, 
and  the  case  tried  de  novo.  On  the  trial,  the  presiding  Judge 
sealed  a  bill  of  exceptions,  at  the  instance  of  the .  plaintiff  in 
execution. 

From  the  bill  of  exceptions  it  appears,  that  when  the  cause 
was  called  for  trial,  the  death  of  Wilder,  the  original  plaintiff, 
was  suggested,  and  Elijah  Murray,  his  administrator,  made  a 
plaintiff  in  his  stead;  whereupon  the  plaintiff  moved  the  Court 
to  quash  the  appeal  bond,  which  motion  was  overruled,  and  he 
excepted. 

The  plaintiff  then  called  as  a  witness,  A.  H.  Morgan,  who 
being  examined  by  the  defendant,  stated  that  he  had  no  inter- 
est in  the  event  of  the  suit,  of  which  he  was  aware;  that  he 
was  the  constable  who  levied  the  execution  on  the  property  in 
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controversy ;  that  after  the  trial  of  the  right  of  property  before 
the  justice  of  the  peace,  and  an  appeal  to  the  Circuit  Court  by 
the  claimant,  he  had  (as  constable)  upon  being  indemnified  by 
the  plaintiff,  sold  the  property  levied  on;  whereupon,  the  defen- 
dant moved,  that  Morgan  be  excluded  as  a  witness,  which  mo- 
tion was  granted,  and  the  plaintifFexcepted. 

The  plaintiff  then  proposed  to  read  to  the  jury,  the  execa- 
tions  which  had  beenissued  by  the  justice  of  the  peace,  and  le- 
vied on  the  property  in  question;  to  this  evidence  the  defendant 
objected — her  objection  was  sustained;  and  thereupon  the 
plaintiff  excepted. 

The  plaintiff  ofi'ered  no  further  evidence,  but  proposed  to 
take  a  non-suit,  which  being  objected  to,  by  the  defendant,  who 
insisted  on  a  verdict,  the  Court  overruled  the  proposition ; 
whereupon  the  plaintiff  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  defendant,  and 
judgment  being  rendered  thereon,  the  plaintiff  has  sued  a  writ 
of  error  to  this  Court,  and  here  assigns  for  error:  First,  the 
refusal  to  quash  the  appeal  bond.  iSecond,  The  exclusion  of 
Morgan  as  a  witness  for  the  plaintiff.  Third,  the  rejection  of 
the  executions  as  evidence;  and  Fourth,  the  refusal  of  the 
Court  to  permit  the  plaintifT  to  take  a  nonsuit. 

"  Crabb  &  Wm.  Cochran,  for  the  plaintiff  in  error. 
Ellis  &  J.  L.  Martin,  for  the  defendant. 

COLLIER,  C.  J. — It  was.  argued  for  the  plaintiff  in  error, 
that  the  Circuit  Court  should  have  dismissed  the  appeal;  be- 
cause it  appears  from  tlie  condition  of  the  appeal  bond,  that 
there  were  several  cases  of  the  trial  of  the  right  of  property, 
between  the  parties,  which  before  the  justice  of  the  peace^ 
were  determined  adversely  to  the  claimant,  and  that  an  appeal 
w»as  granted  in  all  the  cases  upon  the  execution  of  one  bond. — 
This  argument  is  not  sustained  by  the  record.  True,  the  con- 
dition recites  that  "sundry  executions"  were  levied  on  the  pro- 
perty in  question,  yet  it  appears  that  the  claimant  appealed^but 
from  one  judgment.  It  cannot  be  intended  that  the  justice  di- 
rected a  consolidation  of  the  cases  before  him ;  the  most  natu- 
ral inference  would  seem  to  be,  that  but  one  of  the  cases  had  been 
tried,  or  if  ail  had  been  tried,  but  one  had  been  appealed  from. 
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Whenever  the  claim  of  property  was  interposed,  the  consta- 
ble was  released  from  all  damages  at  the  suit  of  the  claimant, 
so  that  the  question,  whether  he  has  subjected  himself  to  an  ac- 
tion, must  depend  upon  the  regularity  of  his  subsequent  pro- 
ceedings; that  the  constable  in  the  present  case  has  been  guil- 
ty of  a  breach  of  duty,  is  apparent  from  the  record.  When 
th6  claimant  appealed  irom  the  judgment  of  the  justice  to  the 
Circuit  Court,  he  was  entitled  to  the  possession  of  the  proper- 
ty'levied  on;  but  instead  of  giving  it  up,  the  constable  sold  it, 
upon  receiving  abend  of  indemnity  from  the  plaintiff  in  exe- 
cution. 

■  The  consideration  of  that  bond  is  not  such  as  the  law  will  re- 
cognize. It  is  an  indemnity  for  declining  to  perform  official 
duty,  and  acting  in  direct  violation  of  law.  In  this  view  of  the 
question,  the  execution  of  the  bond  can  have  no  influence  in 
determining  the  competency  of  the  constable  as  a  witness.  He 
must  be  regarded  as  a  wrong-doer,  without  indemnity  in  hav- 
ing sold  the  property  after  the  appeal. 

Morgan  and  the  plaintiff  in  execution,  were  then  joint  tres- 
passers— the  one  in  having  sold  the  property,  and  the  other  in 
having  incited  to  the  act  of  selling.  No  judgment  which  might 
have  been  rendered  in  the  present  case,  could  be  used  as  evi- 
dence against  Morgan,jn  a  suit  by  the  claimant  against  him — 
he  must  be  charged  or  excused  by  other  proof.  1  Phil.  Ev.  61 ; 
3  Phil.  Ev.  817-919;  2  Phil.  Ev.  107,  C.  &  H.  ed.  Such  be- 
ing the  relation  of  the  constable  to  this  cause  in  the  Circuit 
Court,  he  was  a  competent  witness. 

In  Carlton  et  al.  v.  King,  1.  Stewt.  &  Porter's  Rep.  472,  it 
was  held  that  where  a  case  of  the  trial  of  the  right  of  property, 
is  taken  by  appeal  from  a  justice  of  the  peace  to  the  Circuit  or 
County  Court,  the  execution  issued  by  the  justice  is  admis- 
sible evidence,  without  producing  the  judgment.  This  is  a 
conclusive  authority  to  show,  that  in  the  case  at  bar,  the  exe- 
cutions were  improperly  excluded. 

It  is  enacted,  that  "whenever  any  claim  to  property  shall  bo 
m-ade,  the  same  shall  n6t  be  dismissed,  discontinued,  or  with- 
drawn, but  by  the  consent  of  the  opposite  party."  Aik.  Dig. 
168,  The  reason  why  the  claimant  is  inhibited  from  with- 
drawing his  claim,  is  this:  the  plaintiff  is  entitled  to  damages 
«ot  exceeding  fifteen  per  cent,  on  the  amount  of  the  execution^ 
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if  the  jury  shall  believe  the  claim  was  made  "for  purposes  of 
^vexation  or  delay,"  and  if  allowed  to  withdraw  his  claim,  this 
right  of  the  plaintiff  would  be  defeated.  Aik.  Dig.  168.  But 
no  such  consequence  results  by  the  plaintiff's  submission  to  a 
non-suit;  and  the  statute  authorizes  him  thus,  to  get  out  of 
Court,  at  any  time  before  the  jury  retire  from  the  bar.  Aik. 
Dig.  283. 

The  question  raised  at  the  argument  by  the  counsel  for  the 
defendant,  as  to  the  right  of  the  plaintiff  to  have  revived  the 
cause  in  the  Circuit  Court,  in  his  name  as  administrator,  does 
not  arise  upon  the  record.  The  revival,  whether  regular  or 
not,  there  took  place,  without  objecti-^n  from  any  source. 

This  disposes  of  the  case  as  presented,  and  our  opinion  is, 
that  the  judgment  of  the  Circuit  Court  must  be  reversed,  and 
ihe  cause  remanded. 


Lyon,  et  als.  v.  Lorant  &  Krebs,  adh'rs. 

I.  In  a  suit  in  Chancery,  in  which  the  corporation  of  the  city  of  Mobile  is  defen. 
dant,  a  ecrvicc  of  the  subpceiia  on  tiie  Mayor  of  the  city  would  be  Buf- 
6cient;  but  tiie  return  of  the  whcriiF,  tliat  he  liad  executed  it  on  il.  Chamber. 
laine,  Mayor  of  the  city  of  Mobile,  is  not  proof  that  Chamberlaine  is  the  Mayor. 

Error  to  the  Chancery  Court  at  Mobile. 

THIS  was  a  bill  in  chancery,  filed  by  the  defendants  in  er- 
ror, against  James  G.  Lyon,  Samuel  H.  Garrow,  and  the  May- 
oj  and  Aldernfien  of  the  city  of  Mobile,  praying  the  foreclosure 
of  a  mortgage.  The  sheriff  ret uri.ed  on  the  57/6/?£C72a,  that  he 
had  served  it  on  Lyon  &  Garrow  and  H.  Chamberlaine,  Esq. 
Mayor,  for  the  Mayor  and  Aldermen  of  the  city  of  Mobile. — 
The  defendants  failing  to  appear,  a  judgment  pro  confesso,  was 
entered,  and  upon  the  report  of  the  master,  a  decree  of  fore- 
closure, and  sale  of  the  premises  was  decreed.  From  which 
ilie  defendants  prosecute  this  writ  of  error,  and  assign  for  er^ 
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ror,  that  there  is  no  proof  in  the  record  that  H.   Channberlaine 
is  Mayor  of  the  city  of  Mobile,  and  therefore,  the  Mayor  and^ 
Aldermen  of  the  city  of  Mobile,  were  not  before  the  Court. 

Campbell,  for  the  plaintiff  in  error. 
Dunn,  contra. 

ORMOND,  J. — The  objection  to  the  decree  is,  that  it  is 
founded  on  -d.  deci'ee  pro  confesso,  for  a  failure  to  answer  the 
bill,  and  that  there  is  no  evidence  in  the  record,  that  the  Mayor 
and  Aldermen  of  the  city  of  Mobile,  who  are  parties  to  the  bill, 
and  against  whom  there  is  a  decree,  had  notice  of  the  proceed- 
ing by  service  of  subpcena.  The  only  evidence  that  they 
were  so  served  with  subpoena,  is  the  return  of  the  sheriff  that 
it  was  executed  by  leaving  a  copy  of  the  bill  with  H.  Cham- 
berlaine,  Esq.  Mayor,  for  the  Mayor  and  Aldermen  of  the  city 
of  Mobile. 

In  the  case  of  Walker  v.  Hallett,  1  Ala.  Rep.  N.  S.  379,  we 
held,  that  when  a  Bank  was  a  party  defendant  to  a  bill,  service 
of  the  subpoena  on  its  President,  would  be  notice  to  the  corpo- 
ration, of  the  pendency  of  the  suit.  So  there  can  be  no  doubt 
that  the  subpoena  in  this  case  might  have  been  executed  on  the 
Mayor  of  the  city,  as  its  executive  officer.  It  does  not,  howe- 
ver, appear  from  the  record,  who  is  the  Mayor,  except  from 
the  return  of  the  sheriffs,  which  cannot  be  considered  evidence 
of  that  fact,  but  as  the  corporation  did  not  appear  to  conclude 
its  rights  by  affecting  it  with  potice,  it  should  have  been  prov- 
ed, that  the  person  on  whom  the  process  was  served,  was  the 
Mayor  of  the  city. 

The  decree  made  in  the  case,  affects  the  interests  of  the  cor- 
poration, and  as  it  has  not  appeared,  the  necessary  proof  must 
be  made  to  show  that  it  has  been  cited  to  appear.  For  this  error, 
the  decree  must  be  reversed,  and  the  cause  remanded. 
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Mc Walker  v.  The  Branch  op  the  Bank  op   the   State 
OF  Alabama  at  Mobile. 

1.  In  a  summary  proceeding  by  a  Bank,  the  judgment  entry,  if  the  judgment  js 
by  default,  must  shew  a  legal  title  in  the  Bank  to  maintain  the  action  ;  and 
where,  in  such  a  judgment,  the  note  is  described  as  payable  to  Andrew  Arm- 
strong, cashie: ,  or  bearer,  the  legal  title  will  not  be  presumed  to  be  in  the  Bank, 
unless  the  judgment  entry  shows  the  note  to  be  endorsed  to  the  Bank  ;  or  unless 
the  judgment  entry  avers  the  note  to  have  been  made  payable  to  the  Bank,  by 
the  name  and  description  of  Andrew  Armstrong,  cashier. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  county. 

JUDGMENT  on  motion  by  the  Bank  against  the  defendant. 

The  judgment  entry  recites  that  the  Bank  moved  for  judg- 
ment against  the  defendant,  as  the  maker  of  a  promissory  note, 
payable  to  Andrew  Armstrong,  Cashier,  or  bearer,  and  nego- 
tiable and  payable  at  the  said  Bank.  But  does  not  show  the 
legal  title  to  be  in  the  Bank,  by  averment  or  otherwise. 

This  matter,  with  others,  is  now  assigned  as  error. 

Stewart,  for  the  plaintiff  in  error. 
Attorney  General,  contra. 

GOLDTH  WAITE,  J.~We  have  repeatedly  held,  that  where 
a  judgment  by  default  is  had  in  these  summary  proceedings, 
that  the  judgment  entry  must  show  affirmatively,  every  fact 
and  circumstance  which  is  necessary  to  support  the  jurisdiction 
of  the  Court ;  and  also,  in  judgment  by  default,  to  show  the  le- 
gal liability  of  the  defendant.  In  the  present  case,  the  note  is 
^averred  to  have  been  made  payable  to  Andrew  Armstrong, 
Cashier,  and  it  does  not  appear  from  this,  that  the  Bank  has  any 
legal  interest  in  the  note.  It  is  said  to  be  the  universal  custom 
of  this  Bank,  to  take  notes  of  this  description  for  its  loans,  &c. 
This  may  be  true,  but  it  does  not  change  the  legal  aspect  of  the 
case.  The  Bank  could  have  averred  that  the  note  was  paya- 
ble to  the  corporation  by  the  name  and  description  of  Andrew 

Armstrong,  Cashier.    Med  way  Cotton  Manufactory  v.  Adams, 
10 
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10  Mass.  360;  Child  v.  Bank  of  Passamaquoddy»  3  Mason, 
505.     Or  it  might  have  traced  title  through  his  indorsement. 

The  prima  facie  intendment  which  arises  out  of  this  note, 
does  not  show  any  connexion  of  the  legal  interest  in  it,  to  be- 
long to  the  Bank. 

The  judgment  must  be  reversed  for  this  error,  and  the  cause 
remanded. 

The  same  judgment  is  given  in  two  other  cases  between  the 
same  parties,  involving  the  same  question. 


Curry  &  Co.  v.  Paine,  adm^r.  &c. 

1.  A  variance  between  the  writ  and  declaration  can  not  be  reached  by  general 
demurrer,  but  must  be  brought  to  the  view  of  the  Court  by  plea  in  abatement. 

y.  W  M  declared  as  "administrator,"  without  designating  the  estate  on  which 
he  had  administered,  and  disclosed  as  the  cause  of  action,  the  indorsement  of 
a  promissory  note  by  the  defendant  to  the  plaintiff;  upon  the  cause  being 
f  dlled  for  trial,  W  S  P,  administrator  de  bonis  von  of  J  G,  deceased,  was  made 
a  plaintiff,  instead  ofW  M — Held,  that  the  declaration  was  by  W  M,  indivi- 
dually, and  tile  administrator  of  a  third  person  could  not  be  eubstitutcd  as  a 
plainiiff, 

3.  Where  it  is  proposed  to  revive  a  suit  in  the  name  of  an  administrator  as  plain- 
tiff, the  defendant  may  require  the  production  of  the  letters  of  administration; 
bui  if  he  pleads  the  general  issue,  he  can  not  require  them  to  be  adduced  to 
ihejufy- 

WILLIAM  MAGEE,  as  administrator  de  bonis  iwn,  of 
James  Goodwin,  decea"sed,  brought  an  acUon  oi  assumpint  \n 
the  County  Court  of  Mobile,  against  James  Curry  and  Charles, 
W.  Gazzam,  as  partners  under  the  style  of  James  Curry  &  Co. 

In  his  declaration,  Magee  describes  himself  as  administrator 
generally,  and  declares  against  James  Curry  and  Audley  H. 
Gazzam,  as  partners,  &e. 

There  was  a  general  appearance  and  demurrer,  which  be- 
in^  overruled,  the  defendants  pleaded  non  assumpsit. 

Upon  the  cause  being  called  for  Irial,  Wm.  S.  Paine,  as  ad- 
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ministrator  de  bonis  non  of  James  Goodwin,  deceased,  was 
made  a  party  plaintiff,  instead  of  Magee. 

It  appears  from  a  bill  of  exceptions  taken  at  th^^  trial  at  the 
instance  of  the  defendants,  that  after  the  general  issue  was 
pleaded,  they  craved  oyer  of  the  plaintiff's  letters  of  administra- 
tion; and  further,  the  case  being  submitted  to  the  jury,  and  the 
plaintiff's  testimony  closed,  they  moved  the  Court  to  charge  the 
jury,  '-that  after  the  defendants  had  craved  oyer  of  the  plain- 
tiff's letters  of  administration,  he  could  not  recover  against  the 
defendants  until  be  had  produced  them  in  open  .Court ;"  which 
charge  the  Court  refused  to  give,  and  the  defendants  excepted. 

A  verdict  and  judgment  being  rendered  in  favor  of  the  plain- 
tiff, the  defendants  prosecute  a  writ  of  error  to  .this  Court,  i 

J.  A.  Campbell,  for  the  plaintiffs  in  error,  submitted  the  cause, 
•  J4i  No  counsel  appeared  for  the  defendaiit. 

COLLIER,  C.J. — 1.  It  is  insisted  for  the  plaintiffs  in  error,  that 
their  demurrer  should  have  been  sustained  by  the  County  Court, 
because  the  writ,  is  at  the  suit  of  Magee,  administrator  of  Good- 
win, and  against  James  Curry  and  jlJharles  W.  Gazzam;  and 
the  declaration  is  at  the  suit  of  ^lagee,  in  his  own  right,  and 
against  Curry  and  Audley  H.  Gazzam. 

The  variance  between  the  writ  and  declaration,  is  certainly 
such  as  is  supposed ;  but  it  has  been  repeatedly  held,  that  a  va- 
riance between  the  writ  and  declaration,  cannot  be  reached  by 
general  demurrer,  but  must  be  brought  to  the  view  of  the 
Court  by  plea  in  abatement. 

The  word  "administrator,"  which  follows  the  name  of  Ma- 
gee in  the  commencement  of  the  declaration,  is  a  word  to  which 
no  definite  meaning  can  be  attached,  in  the  connection  in  which 
it  is  found.  It  does  not  show  of  what,  or  of  whose  estate  he  is 
^administrator,  and  cannot  even  be  regarded  as  descriptio  pej'- 
sonce.  The  declaration  then,  was  at  the  suit  of  Magee,  indr- 
vidually.  This  being  the  title  which  the  declaration  had  giv- 
en to  the  action,  it  was  irregular  to  substitute  as  a  y)laintiff, 
Wm.  S.  Paine,  admmi.strator,  dc  bonis  non  of  James  Good- 
win, deceased.  The  cause  of  action  as  disclosed  by  the  dec- 
laration, was  the  indorsement  of  Curry  &  Co.  oi  a  promissory 
iwtc  to  Magee,  and  on  that,  the  administrator  of  Goodwin  could 
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not  recover.  If  the  declaration  had  followed  the  writ,  then 
the  substitution  of  Paine  would  have  been  proper.  But  as  the 
cause  is  shown  by  the  record,  it  is  clearly  erroneous.  It  is  no- 
thing less  than  this,  the  bringing  in  of  a  new  party  as  plaintiff, 
when  there  has  been  no  abatement  by  death  or  otherwise;  and 
this  too,  although  it  does  not  appear  that  the  party  coming  in, 
lias  any  interest  in  litigating  the  matter  in  controversy. 

3.  If  the  suit  could  have  been  revived  in  the  name  of  Paine, 
the  defendants  might,  before  plea,  have  insisted  to  the  Court, 
that  the  plaintiff  should  have  produced  the  letters  of  administra- 
tion under  which  he  acted  ;  but  having  pleaded  the  general  is' 
sue,  he  could  not  be  required  to  produce  them  as  evidence  be- 
fore the  jury. 

But  for  the  second  objection  here  taken  by  the  plaintiffs,  the 
judgment  of  the  County  Court  is  reversed,  and  the  cause  re- 
manded, that  it  may,  if  practicable,  be  regularly  proceeded  in 
by  the  plaintiff  below.  - 


Creighton,  et  als.  v.  The  Planters  and  Merchants  Bank. 

1.  Where,  on  motion  of  the  purchaser,  at  a  sale  of  mortgaged  premises,  under  a 
decree  of  foreclosure,  a  writ  of  possession  is  directed  by  the  Chancellor  to  is- 
sue against  the  person  in  possession,  an  appeal  from  such  order,  by  the  tenant, 
against  the  purchaser,  is  the  most  appropriate  remedy ;  but  as  such  an  order  is 
final  in  its  character,  a  writ  of  error  will  lie. 

Error  to  the  Chancery  Court  at  Mobile. 

THE  facts  of  this  case  bufficiently  appear  in  the  opinion  of 
the  Court. 

Stewart,  for  plaintiff  in  error. 
Dunn,  contra. 

ORMOND,  J — The  merits  of  this  case  were  determined 
when  the  cause  was  here  at  the  last  term,  by  the  name  of 
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Creighton  et  als.  v.  Paine  &  Paine,  but  dismissed,  because  the 
appeal  was  not  prosecuted  against  the  proper  parties.  The 
only  difficulty  we  now  feel  is,  whether  a  writ  of  error  will  lie  to 
such  an  order  as  the  present. 

The  bill  was  filed  by  Paine  &  Paine,  to  foreclose  a  mort- 
gage, and  at  the  sale,  which  was  ordered  of  the  mortgaged 
premises,  the  Planters  and  Merchants  Bank  became  the  pur- 
chaser, and  on  motion  of  the  Bank,  the  Chancellor  directed  a 
writ  of  possession  to  issue.  This  was  an  order  final  in  its  cha- 
racter, and  materially  affecting  the  interests  of  those  in  posses- 
sion of  the  premises,  with  which  the  complainant  and  defen- 
dant in  the  original  suit,  have  no  connexion. 

The  affirmance  of  the  master's  report,  when  no  exception  is 
taken,  is  a  matter  of  course,  and  is  a  part  of  the  original  pro- 
ceeding, but  when,  as  in  this  case,  the  purchaser  becomes  an 
actor  by  praying  the  action  of  the  Court  in  his  behalf,  against 
those  in  possession,  it  is  a  new  proceeding,  for  which  he  is  alone 
responsible.  The  most  proper  mode  of  revising  an  error  in  a 
matter  this  kind  would  be  by  appeal,  which  must  be  prayed  at 
the  time  at  which  the  order  is  made.  This  was  attempted  in 
this  case,  but  as  the  appeal  was  prayed  against  the  complain- 
ant, instead  of  the  purchaser,  the  appeal  was  dismissed,  and 
if  a  writ  of  error  will  not  lie,  there  can  be  no  redress. 

By  our  statute,  appeals  and  writs  of  error,  appear  to  be  con- 
sidered as  equivalent  remedies,  and  we  think  we  shall  most  ef- 
fectually carry  out  their  intention  by  allowing  the  writ  in  this 
instance. 

The  proceeding  in  this  case,  at  the  instance  of  the  Planters 
and  Merchants  Bank,  being  wholly  irregular,  must  be  reversed. 
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Cameron  and  Johnson  v.  Nall. 
■  ^ttfifis  ^f 

1.  When  a  note  is  made  for  the  purpose  of  being  sold  by  the  payee,  at  a  greater 
discount  than  the  legal  rate  of  interest,  and  is  sold  to  one  "A-ho  is  ignorant  of 
the  purposes  for  whicli  the  note  was  made,  the  latter  is  not  chargeable  with  u- 
sury  ;  and  although  the  note  in  his  hands  would  be  lieble  to  be  scaled  to  the  a- 
niount  paid  for  it,  as  having  no  other  consideration  to  support  it,  yet  if  the 
parties  subsequently  give  a  new  note,  the  defence  arising  out  of  the  conside- 
jation  can  not  be  made,  as  it  is  equivalent  to  a  new  promise  to  pay,  without 
disclosing  the  defect  in  the  consideration. 

■ :  Writ  of  error  to  the  Circuit  Court  of  Fayette  county. 

•  ACTION  of  debt  on  a  promissory  note,  made  by  the  plain- 
tifl's  in  error,  payable  to  D.  M.  Johnson,  and  by  him  assigned 
to  the  defendant  in  error.  The  defendants  pleaded  nil  debit 
and  usury,  on  which  issues  were  joined  and  verdict  for  the 
plaintiff.  ft^rc 

At  the  trial,  the  defendants  gave  evidence  tending  to  show, 
that  in  April  1837,  they  and  another  person  made  a  note  for 
three  hundred  dollars,  payable  to  D.  M.  Johnson,  in  December 
then  next ;  for  the  purpose  of  being  sold  to  the  plaintiff,  who 
purchased  it,  for  two  hundred  and  twenty-five  dollars.  There 
was  no  evidence  that  he  knew  the  purpose  for  which  the  note 
was  made.  The  note  sued  on,  was  given  to  take  up  the  for- 
mer note,  and  was  payable  in  January,  1839. 

On  this  state  of  facts,  the  defendants  requested  the  Court  to 
instruct  the  jury,  if  they  believed  the  original  note  was  made 
wiih  the  design  stated,  it  was  tainted  with  usury  in  the  hands 
of  the  purchaser,  although  he  was  ignorant  of  the  object  for 
which  it  was  made;  and  that  the  usury  might  be  taken  advan- 
tage by  the  defendants.  These  instructions  were  refused,  and  • 
the  jury  was  charged  that  the  defendants  could  have  no  ad- 
vantage if  the  purchaser  was  ignorant  of  the  object  for  which 
the  note  was  made. 

Peck,  for  the  plaintiff  in  error,  cited  Paris  v.  King,  1  Stew- 
art, 255 ;  Metcalf  v.  Watkins,  1  Porter,  57. 
No  counsel  appeared  for  the  defendant. 


JUNE  TERM,  1841.  159 


Cameron  and  Jolmson  v.  Nail. 


GOLDTHWAITE,  J. — If  the  statute  in  relation  to  usurious 
interest,  had  remained  unchanged,  the  cases  cited  would  be 
conclusive  to  show  thftt  the  original  note  was  void,  even  in  the 
hands  of  a  bona  fide  holder;  but  such  is  not  now  the  case,  for 
the  act  of  1834,  Ajt.  Dig.  G55,  provides  that  the  note  shall  bo 
void  only  as  to  the  intemst.  This  note  was  not,  therefore,  void 
in  its  inception,  but  it  presents  the  case  of  a  note  made  willi- 
out  any  consideration  moving  from  the  payee  to  the  makers ;  it 
was  made  for  the  purpose  of  being  sold  to  the  present  holder  of 
the  substituted  note,  qnd  if  he  had  acquired  it,  with  a  know- 
ledge of  the  intention,  would  have  only  been  void  for  the  ex- 
cess above,  the  sum  paid  by  him  for  it.  It  is  probable  that  in 
this  condition  of  things,  the  maker  would  have  peen  permitted 
to  show,  in  defence,  j,hat  the  note  had  no  other  consideration  to 
support  it,  than  what  was  paid  by  Nail,  and  ihey  would  not  be 
tolerated  to  concea}.  from  him  the  fact  that  the  note  was  with- 
out consideration,  and  afterwards  insist  on  it  as  a  defence. 

He  had  a  right  to  purchase  the  note,  and  after  purchase,  it 
could  be  avoided  in  his  hands  for  any  want  or  failure  of  con- 
sideration, unless  the  makers  had  concealed  the  fact,  on  his  ap- 
plication to  them  for  information.  He  afterwards  applied  to 
them  for  payment,  as  we  must  presume,  and  they  gave  a  nev/ 
note,  due  more  than  a  year  afterwards:  Even  then  they 
make  no  claim  of  a  deience.  We  think  the  new  promise  was 
a  waiver  of  any  defence,  as  to  the  original  consideration,  and 
it  would  be  a  fraud  on  the  bolder,  to  permit  the  defendants  now 
to  inquire  into  the  defective  consideration  of  the  first  note. 

X»et  the  judgment  be  affiniied. 


at 
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Bryant,  et  al.  v.  Peters,  et  al. 

1.  A  motion  to  dismiss  a  cause  in  Chancery,  for  want  of  Eqm'ty,  maybe  made 
at  any  stage  of  the  proceeding — it  admits  theallegationsof  the  bill  to  be  true, 
and  is  to  be  determined  upon  an  inspection  of  the  bill  only. 

2.  In  a  bill  by  the  heirs  and  distributees,  against  one  assuming  to  act  as  admin- 
istrator, it  was  alleged  that  the  complainants  could  find  no  order  granting  ad- 
ministration,  nor  any  administration  bond  in  the  Orphans'  Court  of  the  coun- 
ty from  which  he  pretends  to  have  derived  his  authority  ;  and  consequenrly, 
they  believed  the  defendant  was  never  appointed  administrator  ;  and  further, 
they  believe  he  will  waste  the  decedent's  estate,  and  remove  from  the  State  ; 
Held,  that  the  allegation  authorised  the  interference  of  Equity  for  the  purpose 
of  "  precautionary  justice." 

3.  It  is  competent  for  a  Court  of  Equity  to  compel  the  production  of  deeds  and 
other  writings,  where  the  party  complaining  shovis  prima  facie,  that  his  in- 
terest  requires  it.  And  an  administrator  may,  at  thte  suit  of  the  heirs,  devi- 
sees, and  other  persons  entitled,  be  required  to  deliver  up  the  title  deeds  of  their 
respective  estates. 

4.  The  cause  was  called  for  hearing,  and  there  being  no  replication  to  the  answer, 
or  depositions  taken  for  either  party,  a  motion  was  made  by  the  complainant 
to  amend  his  bill — Held,  that  the  amendment  should  have  been  allowed. 


THE  complaingints  describing  themselves  as  the  heirs  and 
legal  representatives,  with  the  exception  of  one,  who  describes 
herself  as  the  widows  and  relict  of  William  Bryant,  deceased, 
filed  their  bill  in  April,  1837,  on  the  equity  side  of  the  Circuit 
Court  of  Tallapoosa.  The  bill,  after  stating  the  relationship  of 
the  complainants  to  decedent,  alleges,  that  he  "  obtained  and 
amassed"  a  very  considerable  real  and  personal  estate,  some 
of  which  consisted  of  lands  in  the  State  of  Georgia,  and  the 
residue  of  nine  half  sections  of  land  in  Tallapoo^  county,  and 
a  valuable  house  and  lot  in  the  city  of  Tuskaloosa,  together 
with  many  bonds  and  other  choses  in  action ;  besides  twenty- 
four  or  five  negroes,  whose  names  &c.  are  particularly  set 
forth.  In  addition  to  all  which,  it  is  averred,  that  the  decedent 
owned  at  the  time  of  his  death,  a  large  stock  of  horses,  hogs, 
cdttle  and  goats ;  also  corn,  fodder  and  groceries,  with  house- 
hold furniture,  plantation  tools,  &c.  besides  about  four  thousand 
dollars  in  cash,  which  he  had  in  his  possess'on. 

The  complainants,  further  allege,  that  the  decedent  was  not 
in  debt  at  the  time  of  his  death,  as  they  believe,  more  than  five 
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hundred  and  fifty  dollars,  and  that  he  made  no  will  of  recent 
date,  as  the  complainants  believe.  They  are  however  inform- 
ed and  charge,  that  he  made  a  will  about  ten  years  ago,  by 
which,  as  they  understand,  "he  disposed  of  all  his  property"  to 
them ;  but  they  cannot  undertake  to  state,  with  certainty  any 
thing  in  relation  to  that  will,  as  the  same  was  taken  from  the 
decedent's  house  by  the  defendant,  John  H.  Peters. 

It  is  further  stated,  that  the  complainants  have  heard  it  ru- 
moured, and  some  of  them  have  seen  a  writing,  which  they  un- 
derstand some  persons  say,  is  the  last  will  of  the  dece^nt.  By 
that  paper,  a  legacy  of  one  hundred  dollars  is  given  to  a  negro  wo- 
man named  Sally,  and  the  like  sum  to  each  of  several  other  ne- 
groes: alegacy  of  two  hundred  dollars,  to  Richard  Plunket,  of  the 
county  of  Tallapoosa;  and  the  lands  of  the  decedent,  in  the  State 
of  Georgia,  are  devised  to  four  of  the  complainants,  his  children, 
to  wit :  J  ackson,  Nancy,  Elizabeth  and  Luraney.  And  it  is  de- 
clared by  that  paper,  that  the  decedent's  son,  Need  ham,  one  of 
the  complainants,  "  shall  be  excluded  from  any  share  or  inter- 
est in  the  said  estate,  6eca?«5e  of  his  ingratitude."  The  resi- 
due of  the  estate  of  the  decedent,  is  devised  and  bequeathed  to 
one  Robert  F.  Randall,  an  individual  whom  they  have  never 
seen,  and  of  whom  they  have  never  heard  ;  and  consequently, 
believe  that  there  is  no  such  person. 

.;.  It  is  further  alleged,  that  at  the  time  of  the  decedent's  death, 
the  complainants  were  all  of  full  age,  and  on  terms  of  friendship 
with  him,  with  the  exception  of  his  widow  ;  and  they  positively 
deny  that  he  executed  the  pretended  will,  or  if  he  did,  it  was 
at  a  time  when  he  was  labouring  under  some  mental  derange- 
ment, to  fits  of  which  he  was  subject,  for  some  years  previous 
to  his  death. 

The  complainants  also  state,  that  one  of  them,  viz:  Needham 
Bryant,  came  from  his  residence  in  Georgia,  to  the  late  resi- 
dence of  the  decedentin  the  county  of  Tallapoosa,  for  the  express 
purpose  of  administering  upon  the  estate  he  had  left.  Upon 
his  arrival  at  the  decedent's  residence,  he  found  his  papers  lock- 
ed up  in  a  chest  or  bureau,  and  the  premises  in  the  possession 
of  the  servants  belonging  to  the  estate.  That  he  examined  all 
these  papers  with  care,  three  several  times,  the  last  examina- 
tion being  made  in  the  presence  of  William  Goldsby,  John  H. 
Peters  and  Richard  Plunket,  two  of  the  defendants,  but  was  un- 
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able  to  find  any  paper  purporting  to  be  a  will,  except  a  writing 
made  about  ten  years  previously. 

<  It  is  iurther  stated,  that  the  complainant,  Needham,  being  in 
competent  to  manage  the  administration  of  his  father's  estate, 
soon  after  his  arrival  in  Tallapoosa,  employed  the  defendant, 
JohnH.  Peters,  who  is  a  counsellor  and  attorney  at  law,  to  aid 
liim  in  the  matter,  and  to  obtain  for  him  and  in  hisl^ame,  letters 
of  administration  thereupon;  and  to  this  end,  he  executed  a 
pow£r  of  attorney,  authorizing  Peters  to  sign  his,  Needham's 
name,  t^  such  bond  as  might  be  required  to  obtain  letters  of 
administration.  All  of  which  Peters  did  agree  to  attend  to,  and 
Needham  returned  to  Georgia  in  a  few  days,  that  he  might 
move  to  Tallapoosa,  and  attend  to  the  business  of  the  estate. 
But  instead  of  taking  out  letters  of  administration  in  the  name 
of  Needham,  Peters,  as  the  complainants  "believe,  in  violation 
of  the  laws  of  the  land,  and  without  any  authority,  (unless  it  is 
from  pretended  letters  of  administration  on  said  estate)  assumed 
lo  himself,  the  right  to  manage  said  estate;"  and  before  Need- 
ham reached  Tallapoosa  again,  (which  was  after  a  few  weeks 
absence,)  Peters  had  advertised  that  all  the  slaves  and  other 
personal  property  of  the  estate  would  be  sold  on  the  7th  and  8th 
days  of  February,  1837.  On  the  days  appointed  for  the  sale, 
the  complainants  all  attended,  and  remonstrated  against  a  sale 
of  the  property,  but  Peters  declared  that  he  would  sell,  and 
that  a  will  of  a  recent  date,  made  by  the  decedent,  had  lately 
been  found,  (which  is  the  paper  already  described,  and  bears 
date  the  26th  September,  1836.)  The  sale  progressed  and 
property  was  sold  to  the  amount  of  upwards  of  fourteen^thou- 
sand  dollars,  and  bonds  taken  by  Peters  payable  to  himself. 

It  is  further  charged,  that  Peters  has  had  "  and  still  retains 
in  his  possession  all  the  papers  belonging  to  the  estate  of  the 
said  decedent,  together  with  the  said  old  will,  made  about  ten 
years  ago,  and  the  said  paper  purporting  to  be  a  late  will  of 
said  decedent. 

The  complainants  charge  it  as  their  belief,  that  Peters  will 
waste  the  estate  of  the  decedent,  and  they  fear  he  will  transfer 
the  bonds,  &c.  due  the  estate  to  innocent  persons;  and  that 
Peters'  estate  is  insufficient  to  make  good  the  loss  which  the 
complainants  would  sustain  thereby :  besides,  they  have  been 
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informed  and  believe,  that  he  intends  to  leave  this  State,  without 
the  intention  of  ever  returning. 

It  is  further  alleged,  that  Peters  pretends  to  act  in  virtue  of 
letters  of  administrafion,  yet  they  have  carefully  examined  the 
office  of  the  clerk  of  the  County  Court,  and  find  there,  no  evi- 
dence that  letters  of  administration  h^jve  been  granted  on  the 
decedent's  estate;  and  they  are  informed  by  the  Clerk  that  none 
have  been  granted,  yet  they  are  unable  to  deny  with  certaintyj 
this  pretence  of  the  defendant,  Peters. 

Among  other  prayers,  the  bill  prays,  that  "Peters  'may  be 
compelled  to  produce  said  writing,  purporting  to  be  said  pre- 
tended late  will,  and  also  said  old  will,  and  that  he  answer  and 
say  by  what  means  he  obtained  said  papers  and  all  the  other 
papers,  and  by  what  authority  he  has  acted,  and  does  now  act 
in  the  said  matters;  and  that  he  fully  and  fairly  account  and  ex- 
hibit a  full  and  entire  statement  of  all  the  properly,  choses  in 
action,  mohey  and  other  things,  which  came  into  his  possession 
from  the  said  estate  of  said  decedent;  and  that  he  state  what 
became  of  all  such  matters,  and  that  said  Peters,  further  an- 
swer what  has  been  done  with  the  residue  of  the  slaves  and 
other  property  belonging  to  said  estate,  which  was  not  sold  on 
said  7th  and  8th  days  of  February,  1837."  And  further,  that 
a  writ  of  «e  exeat  issue,  forbidding  the  defendant  Peters,  from 
leaving  the  State :  and  that  Peters  be  restrained  and  injoined 
from  collecting,  and  the  other  defendants  who  were  purchasers 
at  the  sale  mentioned,  from  "paying  all,  or  any  part  of  the 
purchase  money  to  any  person  until  the  matters  and  things  in 
this  bill  contained,  are  fully  heard.  And  that  your  honor  will 
cause  such  issue  or  issues  to  be  made  up  between  the  rightful 
parties,  which  may  be  necessary  to  investigate  the  validity  of 
said  pretended  late  will;  and  that  said  Peters  give  a  true  state 
of  the  said  sale;  state  who  were  the  purchasers  of  every  ar- 
ticle sold,  for  what  amount  it  sold,  who  were  the  sureties  to  the 
notes  taken,  and  where  said  notes  now  are  ;  and  that  your  hon- 
or will  grant  all  such  other  and  further  relief  which  to  your 
orators  and  oratrixes  in  the  premises  may  pertain."  And 
lastly,  that  process  of  S7(bpama  may  issue,  &c. 

Writs  of  Ne  exeat  and  Injunction  were  awarded,  in  confor- 
mity to  the  prayer  of  the  bill. 

Peters  answered  the  bill,  denying  very  fullyj  all  profession- 
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al,  moral  or  legal  impropriety  in  his  interference  with  the  es- 
tate of  the  decedent,  and  asserting  that  he  had  been  duly  ap- 
pointed an  administrator  thereof  by  the  County  Court  of  Tal- 
lapoosa, and  that  he  had  acted  under  tht  authority  thus  con- 
ferred. Other  proceedings  were  had  in  the  cause  during  its 
pendency  in  the  Circuit  Court  of  Tallapoosa,  which  it  is  not 
material  to  notice;  and  upon  the  organization  of  separate  Courts 
of  Chancery,  the  cause  was  transferred  to  the  Court,  directed 
to  be  holden  at  Talladega.  At  the  term  of  that  Court,  holden 
in  February,  1840,  a  motion  was  made  to  dismiss  the  bill  for 
want  of  equity.  The  Chancellor  thought  that  "  the  whole  sub- 
ject of  the  probate  of  wills,  granting  letters  of  administration, 
appointing  guardians,  revoking  administration,  decreeing  dis- 
tribution, &c.  is  committed  to  the  County  or  Orphans  Court  ;" 
but  he  conceded,  that  under  our  statute,  where  a  will  is  admit- 
ted to  probate,  its  validity  may  be  contested  in  chancery,  at  any 
time  within  five  years  from  the  date  of  the  probate."  He  was 
of  opinion,  that  it  did  not  appear  that  the  will  in  this  case  had 
been  proved,  or  that  Peters  was  acting  under  it,  and  dismissed 
the  cause  as  one  of  which  the  Court  had  no  jurisdiction. 

It  appears  from  the  record,  that  the  counsel  for  the  complain- 
ants, upon  the  cause  being  called,  moved  the  Chancellor  for 
leave  to  amend  their  bill  in  a  very  material  respect ;  and,  after 
the  Chancellor  had  read  his  decree,  submitted  in  writing,  the 
amendment  desired  to  be  made.  But  leave  to  amend  was  de- 
nied by  the  Chancellor,  on  the  ground  that  the  "  motion  came 
too  late,  and  if  granted,  would  make  a  neio  case." 

To  revise  the  decree  of  the  Court  of  Chancery,  the  com- 
plainants have  sued  a  writ  of  error  to  this  Court. 

Wm.  p.  Chilton,  for  the  plaintiff  in  error.  The  Chancel- 
lor overlooked  the  object  of  the  bill.  He  seems  to  have  re- 
garded it,  as  filed  for  the  purpose  of  testing  the  validity  of  the 
supposed  will  of  William  Bryant,  deceased.  Had  such  been 
its  object,  the  decree  would  be  unobjectionable ;  for  here, 
as  in  England,  until  the  will  is  admitted  to  probate,  Chan- 
cery has  no  jurisdiction  to  direct  an  issue  of  devisavit  vel  non; 
unless,  perhaps,  the  parties  interested,  consent  thus  to  test  its 
validity,  which  some  of  the  authorities  maintain  may  be  done 
m  equity,  even  before  probate. 
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The  bill  avers,  that  it  was  the  intention  of  the  next  of  kin  to 
administer  on  the  estate  of  Bryant;  that  he  employed  Peters 
as  an  attorney  and  counsellor  to  aid  him,  and  gave  him  a  pov^r- 
er  of  attorney  to  obtain  letters  of  administration,  and  execute  a 
bond  in  his  name.  That  Peters  instead  of  following  the  direc- 
tions of  his  principal,  in  his  absence  took  possession  of  all  the 
property  of  the  decedent — advertises  and  sells  the  same;  alleg- 
ing that  he  has  found  a  will  of  the  decedent,  which  justifies  the 
proceeding,  and  which  gives  nearly  all  the  estate  to  a  person 
not  related  to  the  decedent,  and  whom  the  complainants  believe 
has  no  real  existence-  That  Peters  claims  to  be  an  administra- 
tor, but  the  complainants  charge,  if  he  have  letters,  they  were 
fraudulently  obtained,  and  no  bond  or  other  record  evidence  of 
his  appointment  can  be  found  :  And  Jurther,  that  he  threatens 
to  waste  the  estate  to  an  extent  beyond  his  ability  to  make 
good  in  damages-  That  he  threatens  soon  to  leave  the  State, 
to  return  no  more,  &c.  True,  the  bill  alleges  that  the  pre- 
tended will  is  void,  prays  a  discovery  &c.  an  account  and  dis- 
tribution, that  an  issue  o(  devisavit  vel  non  be  directed  and  for 
general  relief- 
Peters  divested  himself  of  the  character  of  attorney,  and  as- 
sumed to  act  in  his  own  name,  and  in  doing  so  committed  a 
breach  of  faith,  by  which  he  should  not  profit.  1  Story's  Eq. 
306.  The  Chancellor  should  have  compelled  him  to  account, 
although  he  may  have  had  letters  of  administration.  The  heirs 
and  distributees  were  all  of  age,  the  estate  owed  comparative- 
ly nothing,  and  they  might  have  made  a  division  and  distribu- 
tion among  themselves.  Gayle  v.  Singleton,  1  Stew.  Rep.  566; 
Dobbs,  et  al.  v  Cockerham's  distributees,  2  Porter's  Rep.  328; 
Toller's  Exr.  480  ;  5  Bac.  Ab.  447  ;  1  P.  Wm's  544—575  ;  2 
Fonb.  Eq.  322;  Story's  Eq.  109. 

It  is  alleged,  that  the  records  of  the  County  Court  furnish 
no  evidence,  that  administration  was  ever  granted  to  Peters. 

This  being  the  case,  there  could  be  no  proceedings  to  revoke 
his  authority  either  by  appeal,  or  in  the  County  Court. 

It  is  shown  by  the  bill,  that  the  property  of  the  decedent's 
estate  was  wasting  through  the  agency  of  Peters,  who  was 
about  to  remove  himself  beyond  the  State.  If  equity  could 
not  relieve  under  such  circumstances  the  complainants  would 
be  remediless;  for  before  letters  could  be  obtained  and  suit 
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brought,  the  property  or  a  portion  of  it,  would  be  irreclainiably 
lost.     The  equity  then,  is  defensible  as  a  bill  quia  timet. 

Again :  The  jurisdiction  of  chancery  is  undoubted,  to  recover 
the  muninaents  of  title;  and  such  is  in  part  the  object  of  the 
present  bill. 

It  matters  not  whether  Peters  is  administrator  or  not,  equity 
will  regard  him  as  a  trustee  for  the  parties  interested;  will  pro- 
vide for  the  proper  management  of  the  estate,  and  an  equita- 
ble distribution,  and  appropriation  of  it.  1  Story's  Eq.  406; 
2  Story's  Eq.  131  ;  Fonb.  Eq.  B.  1,  ch.   1,  sec.  8,  and  note  9; 

1  Bro.  Ch.  Rep.  277;  3  Bro.  Ch.  Rep.  624;  2  Atk.  Rep.  213. 
,5  The  defendant,  Peters,  insists  in  his  answer,  that  the  will  of 
1836  has  been  proved,  and  may  be  seen  on  the  records  of  the 
Orphans'  Court  of  Tallapoosa.  The  will  is  set  up  in  bar  of  the 
cemplainant's  right  to  the  estate  of  the  decedent,  and  Peters  in- 
sists on  it  in  his  defence;  and  thus  its  validity  is  drawn  in 
question. 

It  is  admitted,  that  upon  authority,  fraud  in  obtaining  a  will, 
forms  an  exception  to  the  exclusive  and  concurrent  jurisdic- 
tion of  equity  over  frauds,  yet  the  liberal  views  oi  Lord 
Hardipick,  in  Chesterfield  v.  Jansen,  2  Ves.  Rep.  155,  seem 
more  consonant  to  r<3ason.    And  so  thinks  Mr.  Justice  Story, 

2  Com.  on  Eq.  422. 

Chancery,  which  looks  mainly  at  the  merits  of  a  controver- 
sy, has  been  liberal  in  allowing  amendments.  In  the  present 
case,  the  necessity  of  the  proposed  amendment,  was  suggested 
by  the  answer,  and  it  should  have  been  allowed  to  the  cona- 
plainants,  to  put  in  issue  the  new  matter.  Story's  Eq.  Plead. 
Amendments  have  been  allowed  even  after  decree.  2  Mad. 
Ch.  289;  Blake's  Ch.  195;  Bradford  v.  Felder,  2  McC.  Rep. 
170;  Beauchamp  v.  Gibbs,  1  Bibb's  Rep.  483;  Rose  v.  King, 
4  Hen.  &  Munf.  Rep.  475;  3  P.  Wms.  Rep.  357. 

True,  more  latitude  is  allowed  where  the  amendment  is  as 
to  parties,  than  where  it  relates  to  the  subject  matter  of  coni- 
plaint.  The  amendment  proposed  to  be  made,  seeks  only  to 
render  the  obligations  of  the  bill  more  definite,  and  charge  Pe- 
ters as  administrator  aim  testamento  annexe,  instead  as  execu- 
tor de  sail  tort.  To  drive  the  complainants  to  a  new  bill, 
would  be  productive  of  costs  and  delay  to  them,  without  a  cor- 
responding benefit  to  any  one. 
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Lastly :  A  bill  should  set  forth  such  a  state  of  facts  as  would 
give  the  Court  jurisdiction  ;  but  where  chancery  obtains  juris- 
diction for  one  purpose,  it  will  retain  and  dispose  of  the  whole 
case. 

There  are  cases  where  the  defects  in  the  bill  may  be  aided  by 
the  answer;  and  it  has  been  held,  that  where  a  defendant  has 
fully  answered,  it  is  too  late  to  object  to  the  want  of  equity. 

♦  :  Heydenfeldt,  for  the  defendant. 

COLLIER,  C.  J. — A  motion  to  dismiss  a  bill  for  want  of 
equity,  does  not  authorise  the  chancellor  to  look  into  the  an- 
swer and  proofs,  if  there  be  any^  but  it  is  to  be  determined  up- 
on an  inspection  ot  the  bill  only;  if  that  does  not  disclose  a 
case  authorising  the  interference  of  chancery,  according  to  our 
practice,  it  may  be  dismissed  on  motion,  at  any  stage  of  the 
cause.  The  question  then  to  be  determined,  is  not,  whether  if 
the  cause  had  been  submitted  for  hearing  on  the  bill,  answer 
and  exhibits,  the  decree  should  have  been  adverse  to  the  com-' 
plainants,  but  supposing  the  bill  to  be  true  (as  for  the  purpose  of 
the  mot'on  it  must  be  considered.)  are  the  complainants  enti- 
tled to  relief? 

The  chancellor  thought  the  object  of  the  bill  was  to  contest 
the  validity  of  what  it  characterizes  as  a  pretended  will  of  the 
decedent,  alleged  to  have  been  made  in  the  year  1836;  and 
while  he  conceded,  that  such  a  contestation  was  allowable  in 
equity,  any  time  after  the  expiration  of  five  years  from  the 
date  of  the  probate^  yet  as  it  did  not  appear  that  the  will  had  ^ 

been  proved,  he  repudiated  the  cause.     Had  the  sole  object  of  ^i^jj^ 
1  he  bill,  have  been  such  as  was  supposed,  vwe  are  not  prepared  to 
say,  that  the  decree  would  be  erroneous  ;  for  it  is  not  alleged 
that  the  will  was  ever  admitted  to  probate,  though  it  is  prayed 
that  an  issue  may  be  made  up  to  try  its  validity. 

The  bill  alleges  amonsr  other  things,  that  Nccdham  Brvant, 
one  of  the  complainants,  and  a  son  of  the  decedent,  intended  to 
administer  on  his  father's  estate,  employed  the  defendant  Pe- 
ters, as  an  attorney  and  counsellor  at  law,  to  aid  him  with  his 
advice,  &c,  and  made  a  power  of  attorney  to  him  to  obtain 
letters  of  administration  for,  and  execute  a  bond  in  his,  Need- 
ham's  name.     That  instead  of  acting  under  the  power;  Peters 
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took  possession  of  the  estate  left  by  the  decedent,  and  pretends 
to  have  taken  letters  of  administration  in  his  name  from  the 
County  Court  of  Tallapoosa;  but  the  records  of  that  Court 
do  not  show  such  |to  be  the  fact,  nor  is  there  any  administra- 
tion bond  there  on  file. 

That  Peters  has  sold  under  a  pretended  order  of  Court,  a 
number  of  the  slaves,  and  other  personal  property  belonging  to 
the  estate,  and  says  that  a  will  was  made  by  the  decedent  in 
1830,  a  short  time  before  his  death,  which  makes  no  provision 
for  some  of  the  complainants,  but  gives  the  greater  part  of  his 
estate  to  one  Robert  F.  Randall,  whom  the  complainants  charge 
has  no  real  existence. 

It  is  also  alleged,  that  the  decedent,  about  ten  years  before 
his  death,  made  a  will  by  which  he  gave  his  estate  to  the  com- 
plainants; that  the  will  of  1836  was  never  executed  by  the  de- 
cedent, or  if  executed  by  him,  it  must  have  been  during  a  pe- 
riod of  mental  derangement. 

That  Peters  has  possession  of  both  the  wills,  and  of  all  the 
papers,  &c.  belonging  to  the  estate.  That  they  believe  he  will 
waste  the  estate,  and  fear  he  will  transfer  the  bonds,  &c. ;  and 
that  his  estate  is  insufficient  to  make  good  the  loss  which  the 
complainants  will  thereby  sustain :  And  further^  they  have 
been  informed  and  believe,  that  he  will  leave  the  State,  with- 
out the  intention  of  returning  to  the  same. 

The  bill  then  prays,  that  the  defendant,  Peters,  may  be  com- 
pelled to  produce  the  paper  purporting  to  be  the  last  will  of  the 
decedent;  also,  the  old  will,  and  answer  by  what  means  he  ob- 
.  tained  them,  as  well  as  the  other  papers  of  the  estate,  and  by 

\^.  what  authority  he  has,  and  does  now  act  as  the  representative 
of  the  decedent.  Tftat  he  exhibit  a  full  account  of  all  the  mo- 
ney, property,  &c.  which  came  to  his  hands,  and  that  he  state 
what  has  been  done  with  the  slaves  and  other  property  not  sold 
by  him. 

And  farther,  that  a  writ  of  rtc  exeat  be  awarded  to  restrain 
the  defendant,  Peters,  from  leaving  the  State ;  and  that  an  in- 
junction issue  to  injoin  the  collection  of  the  money  due  the  es- 
tate, &c. :  And  lastly,  such  other  relief  as  may  be  proper,  be 
granted,  &c. 

That  the  jurisdiction  of  the  Orphans'  Court,  under  the  sta- 
tutes of  this  State,  is  not  universal  and  exclusive  over  the  es- 
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tates  of  deceased  persons,  or  of  the  rights  of  heirs,  legatees  and 
distributees,  is  abundantly  shewn  in  Leavens  v.  Butler,  et  ux. 
8  Porter's  Rep.  396.  How  far  the  jurisdiction  of  that  Court 
may  be  exclusive,  it  is  unnecessary  to  consider,  as  it  is  clear, 
there  are  many  cases  of  that  character,  in"  which  a  Court  of 
Equity  only,  is  competent  to  afford  complete  redress. 

It  is  not  directly  alleged  that  Peters  acts  as  the  representa- 
tive of  the  decedent's  estate,  without  the  authority  of  law,  but 
the  complainants  express  the  belief,  that  letters  of  administra- 
tion have  never  been  granted  to  him;  and  as  a  ground  for  that 
belief,  state  that  they  can  find  no  order  for  thai  purpose,  nor 
any  administration  bond  in  the  Orphans'  Court  of  Tallapoosa, 
from  which  he  pretends  to  have  derived  his  authority ;  and  that 
the  clerk  of  that  Court  informs  them,  there  never  has  been  any. 
Taking  this  to  be  true,  which  a  motion  to  dismiss,  impliedly  ad- 
mits, and  it  is  clear  the  Orphans'  Court  has  no  jurisdiction  over 
him.  But  the  complainants,  as  the  heirs  and  distributees  of' 
the  decedent's  estate  are  not  remediless.  Chancery  is  the  ap- 
propriate tribunal  to  which  they  may  resort  to  injoin  Peters 
from  any  further  interference  in  the  matter,  and  obtain  securi- 
ty for  their  rights.  And  even  conceding  that  the  possession  of  ^ 
the  decedent's  estate  by  Peters,  is  legal ;  yet  if  the  complai- 
nants interest  is  in  jeopardy,  that  Court  will  lend  them  its  pro- 
tection. It  is  laid  down  generally,  that  "where  there  is  a  fu- 
ture right  of  enjoyment  of  personal  property.  Courts  of  Equity 
will  interpose  and  grant  rehef  upon  a  bill  quia  timet,  where 
there  is  any  danger  of  loss,  or  deterioration,  or  injury  to  it  in 
the  hands  of  the  party  entitled  to  the  present  possession."  2 
Story's  Eq.  142.  Bills  quia  timet  "  are  in  the  nature  of  writs 
of  prevention  to  accomplish  the  ends  of  precautionary  justice. 
They  are  ordinarily  applied  to  prevent  wrongs  or  anticipated 
mischiefs,  and  not  merely  to  redress  them  when  done.  The 
party  seeks  the  aid  of  a  Court  of  Equity,  because  he  fears 
{quia  trmet)  some  future  probable  injury  to  his  rights  or  in- 
terests; and  not  because  an  injury  has  already  occurred  which 
requires  any  compensation  or  other  relief"  This  jurisdiction 
"is  applied  to  the  cases  of  executors  and  cdministrators,  who 
are  treated  as  trustees  of  the  personal  estate  of  the  deceased 
party.     If  there  is  danger  of  waste  of  the  estate,  or  collusion 

between  the  debtors  of  the  estate  and  the  executors  or  ad- 
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ministrators,  whereby  the  assets  may  be  substracted,  Courts 
of  Equity  will  interfere,  and  secure  the  fund:  and  in  the 
case  of  collusion  with  debtors,  will  order  the  latter  to  pay 
the  amount  of  their  debts  into  Court."  2  Story's  Eq.  130-1. — 
The  complainants  state,  not  only  that  they  have  been  unable  to 
find  any  bond  executed  by  Peters  for  the  proper  administra- 
tion of  the  decedent's  estate  ;  but  they  believe  he  will  waste  the 
same,  to  an  extent  which  his  own  means  are  insufficient  to  make 
good;  and  they  believe  further,  that  he  will  remove  from  the 
State.  These  allegations,  coupled  with  the  fact  that  the  com- 
plainants are  heirs  and  distributees  of  a  considerable  real  and 
personal  estate,  which  has  come  to  the  hands  of  Peters,  are  en- 
tirely sufficient  to  authorise  equity  to  interfere  for  the  pur- 
pose of  "precautionary  justice." 

The  equity  of  the  bill  in  the  present  case,  is  defensible  upon 
other  grounds,  The  complainants  allege  that  the  defendant 
Peters  has  the  possession  of  all  the  papers  belonging  to  the 
estate  of  the  decedent ;  among  these,  there  is  one  will  which 
makes  them  the  legatees,  and  another  which  he,  Peters,  pre- 
tends,-makes  another  disposition  of  the  estate.  Of  these  pa- 
pers, a  discovery  is  asked.  It  is  the  acknowledged  office  of 
chancery,  to  compel  the  production  of  deeds  and  other  wri- 
tings, where  the  party  complaining,  shows  prima  facie,  that 
his  interests  require  it.  2  Story's  Eq.  12-13.  If  the  facts  be 
as  supposed,  is  it  not  essential  to  the  adjustment  of  the  rights  of 
the  parties  claiming  under  these  writings,  that  they  should  be 
produced,  that  the  proper  steps  may  be  taken  to  test  their  va- 
lidity as  wills,  and  the  letters  of  administration,  if  any  have 
l)een  granted,  may  be  revoked  ?  If  the  first  will  be  valid,  the 
complainants  cannot  recover  their  legacies  through  the  agen- 
cy of  the  Orphans'  Court,  until  it  is  regularly  proved  and  es- 
tablished; and  this  can  only  be  done  when  it  is  produced,  or  if 
lost,  its  contents  proved. 

Again:  It  is  alleged  that  the  decedent  at  the  time  of  his 
death,  was  the  owner  of  a  large  real  property,  both  in  this 
State  and  Georgia.  Now  it  is  presumable,  that  for  this,  he  had 
deeds  or  evidences  of  title,  all  of  which  are  said  to  be  in  the 
possession  of  Peters.  And  although  he  may  be  an  administra- 
tor, as  he  insists,  yet  he  would  not  be  required  to  return  a  sche- 
dule of  these  papers  to  the  Orphans'  Court.     Ordinarily  an  ad- 
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ministrator  has  nothing  to  do  with  the  real  estate  of  his  intes- 
tate, and  the  bond  executed  by  him,  upon  receiving  his  authori- 
ty, does  not  undertake  for  its  administration.  Upon  a  deficien- 
cy of  the  personal  assets,  &c.  he  may  petition  for  an  order  of 
sale,  &c.  of  the  lands,  but  otherwise  his  duties  do  not  require 
him  to  interfere  with  them.  See  adm'rs  oath,  Aik.  Dig.  177. 
This  being  the  law,  it  is  essential  to  the  interest  of  heirs,  and 
others,  that  equity  should  possess  the  power  to  compel  the  pro- 
duction of  title  papers,  and  provide  for  their  safe  keeping,  while 
the  personal  estate  is  in  the  course  of  administration.  The 
law  as  extracted  from  the  English  adjudications  on  this  point, 
is  thus  stated:  "Heirs  at  law,  devisees,  and  other  persons,  pro-, 
perly  entitled  to  the  possession  and  custody  of  the  title  deeds 
of  their  respective  estates,  may,  if  they  are  wrongfully  detain- 
ed or  withheld  from  them,  obtain  a  decree  for  a  specific  deli- 
very of  them."     2  Story's  Eq.  13,  and  cases  cited. 

To  say  nothing  of  the  extensive  jurisdiction  exercised  by 
Courts  of  Equity;  in  cases  in  which  a  client  complains  against 
his  counsel,  a  principal  against  his  agent,  and  over  legacies, 
and  the  distribution  of  estates  ;  and  in  matters  of  account  and 
trust,  as  well  as  in  compelling  a  discovery  with  a  view  to  re- 
lief in  that  tribunal,  or  some  other,  we  think  the  equity  of  the 
bill  is  sufficiently  shewn  from  what  has  been  already  said. — 
I  Story's  Eq.  306-7,310,  436-8-9,  441,  506-7-8,  512,  542. 

According  to  the  practice  in  the  English  Chancoty  (which 
in  the  absence  of  any  rule  of  our  own,  at  the  time  this  cause 
was  decided  below,  must  be  our  guide,  24  rule  of  the  practice 
in  chancery,  5  Stew.  &  P.  Rep.  12,)  the-  complainant  before 
he  files  his  replication,  may  amend  his  bill  as  a  matter  of  course,, 
and  even  without  costs,  if  he  does  not  thereby  put  the  defen- 
dant to  additional  expense.  Lube's  Eq.  Plead.  62.  But  no 
substantive  amendment  can  be  made  after  that  period,  for  that 
would  be  to  open  the  pleadings  a  second  time;  but  even  then 
under  special  circumstances,  the  complainant  will  obtain  leave 
to  withdraw  his  replication  in  order  to  add  an  amendment. — 
This  indulgence  will  not,  however,  be  granted  after  the  publi- 
catiDn  of  the  depositions  ;  for  it  would  be  unjust  to  permit  the 
complainant  to  put  new  facts  in  issue,  when  he  should  happen 
to  find  that  those  on  which  he  originally  relied,  were  not  sub- 
stantiated.    In  such  case,  his  only  remedy  is  to  file  a  supple- 
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mental  bill.  Lube's  Eq.  Plead.  65;  Hoffman's  Ch.  Pr.  284;  et 
post.  Story's  Eq.  Plead.  268,  et  post.  In  the  case  at  bar,  only 
one  of  the  defendants  had  answered,  and  the  complainants  had 
not  replied  to  that  answer,  nor  had  depositions  been  taken  for 
either  party.  According  then,  to  the  practice  as  we  have  sta- 
led it,  the  motion  to  amend  the  bill  was  in  time,  and  should  have 
been  granted. 

Whether  a  refusal  to  permit  an  amendment  which  should  be 
allowed,  will  authorise  the  reversal  of  a  decree  on  error,  we 
need  not  consider.  What  we  have  said  in  regard  to  the  practice 
on  this  point,  will  sufficiently  indicate  the  course  of  proceeding 
in  the  future  progress  of  the  cause.  And  without  adding  any 
thing  further,  our  conclusion  is,  the  decree  must  be  reversed, 
and  the  cause  remanded. 


Morgan,  Mann  and  Ball  v.  Billings. 

1.  Where  the  penalty  against  a  constable,  for  failing  to  return  an  execution,  was 
the  amount  of  the  judgment,  and  for  failing  to  pay  over  the  money  on  demand, 
after  satisfaction  of  the  execution,  was  the  amount  of  the  judgment,  and  ten 
per  centum  per  month  damages — Held,  that  as  the  latter  included  the  former, 
the  insertion  of  both  in  the  notice,  for  the  motion,  could  not  be  objected  to,  af- 
ter a  verdict  finding  all  the  allegations  true,  but  would  have  been  a  valid  objec- 
tion to  the  motion,  if  it  iiad  not  been  waived  by  taking  issue  on  the  facts. 

2.  When  several  defaults,  for  not  paying  over  money  on  distinct  executions,  were 
embraced  in  the  same  motion,  as  the  amount  of  each  default  was  sufficient  to 
give  the  Court  jurisdiction — Held,  that  no  objection  could  be  taken  after  a 
verdict,  on  an  issue  made  up,  on  the  motion  to  the  union  of  separate  causes  of 
action  in  the  same  motion ;  the  Court  considering  it  equivalent  to  a  consolida- 
tion, by  consent,  of  distinct  motions. 

3.  The  penalty  often  percent,  permonth.on  the  amount  of  the  judgment,  agains^ 
a  constable,  for  failing  to  pay  over  money  n)ade  by  him  on  an  execution,  can 
be  computed  only  from  the  time  of  the  demand  made. 

Error  to  the  Circuit  Court  of  Barbour. 

THIS  was  a  motion  made  in  the  Circuit  Court  of  Barbour 
county,  by  the  defendant  in  error,  against  Morgan,  as  consta- 
ble, and  Mann  and  Ball  as  his  sureties,  upon  a  notice  for  faihng 
to  pay  over,  on  demand,  one  hundred  and  thirty-nine  dollars, 
alleged  to  have  been  collected  oil  four  several  executions,  which 
issued  frpm  a  Justice  of  the  Peace,  in  favor  of  the  defendant 
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in  error,  against  Samuel  N.  Brown  and  others,  together  witli 
ten  per  cent,  per  month  on  the  sum  so  collected,  from  the  time 
of  the  demand ;  and  in  case  the  motion  aforesaid,  is  refused, 
then  the  plaintiff  will  move  against  the  constable  and  his  sure- 
ties for  failing  to  return  the  executions  aforesaid. 

Upon  which  a  judgment  was  rendered;  which  recites  that 
the  parties  appeared  by  their  attornies,  and  that  upon  issue 
joined,  the  jury  found  the  allegations  contained  in  the  notice  to 
be  true,  and  find  for  the  plaintiff,  one  hundred  and  twenty-five 
dollars  sixty-seven  cents,  and  the  further  sum  of  three  hundred 
and  twenty-four  dollars  thirty-three  cents,  ten  per  centum 
damages  from  the  time  of  the  collection,  demand  and  default, 
and  that  the  defendants,  Mann  and  Ball,  are  the  sureties  of  the 
constable;  upon  which  the  Court  rendered  judgment  for  four 
hundred  and  fifty  dollars,  the  aggregate  of  the  sums  so  found 
as  aforesaid,  with  interest  thereon,  at  the  rate  of  five  per  cent, 
per  month  from  the  rendition  of  the  judgment,  until  satisfaction 
thereof,  and  costs. 

From  which,  the  defendants  prosecute  this  writ  of  error,  and 
now  assign  for  error. 

1st,  that  the  notice  is  insufficient; 

2d,  the  notice  contains  two  distinct  grounds  of  proceeding. 

3d,  the  verdict  and  judgment  do  not  respond  to  the  notice. 

4th,  because  several  distinct  causes  of  action  are  embraced 
in  the  same  motion. 

5th,  the  judgment  is  uncertain  as  to  which  of  the  defaults 
charged,  and  does  not  correspond  with  the  verdict. 

BuFORD,  for  plaintiff  in  error.  * 

Harris,  contra, — cited  5  Porter,  537;  8  Porter,  99,  361;  2 
Stew,  and  Porter,  112;  5  Stew,  and  Por.  441. 

ORMOND,  J. — Notwithstanding  this  is  a  proceeding  on  a 
highly  penal  statute,  and  the  judgment  is  obtained  on  motion, 
we  cannot  perceive  that  there  is  any  error  in  the  proceedings. 
Most  of  the  objections  that  are  raised  by  the  assignment  of 
errors,  are  cured  by  the  verdict  of  the  jury,  or  waived  by  tak- 
ing issue  on  the  facts  of  the  notice- 
In  Hill  V.  The  State  Bank,  5  Porter,  537,  we  held,  that  when 
the  act  complained  of,  subjected  the  sheriff  to  different  penal- 
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ties,  at  the  election  of  the  party  aggrieved,  he  must  specifically 
state  in  the  notice  on  which  he  will  proceed.  The  notice  in  this 
case,  was  for  failing  to  pay  over  money  made  by  the  constable, 
on  demand,  and  also  for  failing  to  return  the  executions  ,  had  the 
notice  been  objected  toon  this  ground, it  could  not  have  been  sus- 
tained. But  the  jury  find,  by  their  verdict,  that  all  the  facts 
alleged  in  the  notice,  are  true :  and  as  the  verdict  ascertains 
that  the  money  was  nc^t  paid  over  on  demand,  it  is  entirely  un- 
important that  it  also  shews  that  the  executions  on  which  the 
money  was  made,  were  not  returned,  as  the  result  is  not  chang- 
ed by  the  additional  fact,  that  the  executions  were  not  returned. 
The  penalty  for  a  failure  to  return,  being  the  amount  of  the 
judgment  only,  and  for  a  failure  to  pay  over  the  amount  on 
demand,  the  amount  of  the  judgment  and  ten  per  cent,  per 
month  thereon.  It  is  therefore  obvious  that  the  offence  of  fail- 
ing to  return  the  execution  is  merged  in  the  penalty  for  fedling 
to  pay  over  the  money. 

It  is  also  said  that  the  verdict  is  uncertain,  and  does  not  show 
from  what  period  the  ten  per  centum  is  calculated  ;  whether 
from  the  time  of  the  collection  of  the  money,  or  the  refusal  to 
pay  it  over  on  demand. 

The  statute,  (Aik.  Dig.  175,)  is  highly  penal  in  its  character, 
and  rather  ambiguous  in  its  terms,  as  to  the  time  from  which 
the  computation  shall  be  made ;  and  applying  to  it  the  well 
known  rules  of  construction,  we  should  incline  to  think  that 
the  ten  per  centum  could  only  be  calculated  from  the  time  of 
the  refusal,  to  pay  upon  demand,  and  by  a  computation,  we 
ascertain  that  the  jury  have  in  fact  computed  the  damages  only 
from  the  time  of  the  demand  made. 

It  is  also  supposed  there  is  error  in  embracing  the  defaults 
on  the  several  executions,  in  one  motion.  There  can  be  no 
doubt  this  wogld  have  been  irregular,  if  by  taking  issue  on  the 
notice  in  which  they  are  all  embraced  the  objection,  had  not 
been  waived.  If  separate  suits  had  been  commenced,  they  might 
have  been  consolidated  on  motion:  that  appears  to  have  been 
done  here  by  the  consent  of  the  parties. 

In  these  sumniary  proceedings,  where  the  judgment  is  by  dc- 

•^^     fault,  the  judgment  must  show  affirmatively,'  every  fact  neces- 

♦^^sary  to  give  the  Court  the  summary  jurisdiction,  and  must  also 

shew  the  facts  upon  which  the  liability  of  the  defendant  de- 
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pends ;  but  where  the  defendant  appears  and  an  issue  is  tried, 
the  verdict  ascertains  the  liabihty  of  the  defendant,  as  it  does 
in  other  suits  prosecuted  in  the  ordinary  mode.  As  an  issue  was 
tried  here,  the  only  question  is,  whether  the  facts  necessary  to 
give  the  Court  jurisdiction  appear — we  thinlc  they  do.  The 
motion  is  to  be  made  in  the  Circuit  or  County  Court,  when  the 
ten  per  centum  damages  will  exceed  fifty  dollars. 

The  jury  find  all  the  allegations  of  the  notice  to  be  true,  and 
as  the  issue  is  made  up  on  the  notice,  we  must  look  to  that  to 
ascertain  the  facts  put  in  issue.  The  default  charged,  is  the 
failure  to  return  four  executions,  which  are  particularly  describ- 
ed. The  smallest  in  amount,  is  twenty-nine  dollars  forty-four 
cents,  and  as  the  demand  was  made  on  the  8th  July,  1838,  and 
the  trial  had  at  the  fall  term,  1840,  it  will  be  seen  that  the  ten 
per  centum,  per  month,  on  that  sum  for  the  intervening  period, 
will  greatly  exceed  fifty  dollars,  and  that  therefore,  the  Circuit 
Court  had  jurisdiction,  in  each  of  the  cases  which  were  thus 
by  consent,  consolidated.  /^ 

It  results  from  this  examination,  that  there  is  no  error  in  the  •' 

record,  and  the  judgment  must  be  affirmed. 


Cocke  v.  The  Branch  Bank  at  Mobile. 

1.  One  of  a  firm  of  tavern  keepers,  has  no  authority  to  bind  his  co-partner,  by  a 
note,  of  which  the  consideration  has  no  connexion  with  the  business  of  the  joint 
concern;  and  the  want  of  such  consideration  may  be  BhoWn  in  defence  to  an 
action,  by  a  bona  fide  holder  of  the  note. 

Writ  of  error  to  the  County  Court  of  Mobile  county. 

MOTION  by  the  Bank  for  a  judgment  against  the  defend- 
ants, as  makers  of  a  promissary  note.  The  defendants  pleaded 
non  assumpsit;  and  it  was  agreed  between  the  parties  that 
this  should  stand  as  a  plea  of  7ion  est  f actum,  3enying  the  ex- 
ecution of  the  note  and  its  indorsement  by  Lea  &  Langdon,  the  , 
payees. 
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At  the  trial,  the  plaintiffs  produced  a  note  for  the  sum  of 
$4609,  signed,  J.  F.  &  W.  Gocke,  payable  to  Lea  &  Langdon, 
and  indorsed  thus :  Lea  &  Langdon,  in  liquidation.  The  plain- 
tiffs ihen  proved  that  the  signature  was  in  the  hand  writing 
of  J.  F.  Cocke,  one  of  the  defendants;  that  the  defendants  were 
tavern  keepers  and  partners ;  that  the  note  was  transferred  to 
the  Bank  by  Lea  &  Langdon,  in  liquidation  of  their  debt  to  it ; 
and  that  each  partner  of  this  firm  had  authority  to  sign  the 
name  of  the  firm,  in  liquidation  of  partnership  debts. 

The  defendants  then  proved  by  Martin  A.  Lea,  that  he  ob- 
tained the  names  of  the  defendants  in  blank ;  that  the  names 
were  signed  by  J.  F.  Cocke,  without  the  knowledge  of  Wood- 
son Cocke,  the  other  partner ;  that  said  Cocke  owed  Lea  & 
Langdon  no  money,  and  was  under  no  obligation  to  him  ;  that 
no  part  of  the  proceeds  of  the  note  was  appropriated  to  the 
defendants  ;  that  they  are  partners  in  a  public  house  in  Marion, 
and  carried  on  no  mercantile  business ;  that  the  note  was  trans- 
ferred, in  liquidation  of  Lea  &  Langdon's  debt ;  and  that  the 
indorsement  was  made  after  the  dissolution  of  the  firm.  The 
defendants  further  proved,  by  another  witness,  that  J.  F.  Cocke, 
left  the  blank  signature  of  the  firm  of  J.  F.  &  W.  Cocke,  with 
Martin  A.  Lea,  one  of  the  firm  of  Lea  &  Langdon;  this  witness, 
sometime  afterwards  at  the  instance  of  said  Lea,  wrote  the 
note  over  the  blank  signature ;  that  Woodson  Cocke  had  no 
knowledge  of  the  name  of  the  firm  being  left  or  used;  that  nei- 
ther of  the  defendants  had  any  knowledge  of  the  note  being 
filled  up,  or  of  its  being  used  by  Lea  &  Langdon ;  that  they 
had  no  interest  in  the  consideration  of  the  note,  and  derived 
no  benefit  from  its  transfer  to  the  bank ;  that  the  defendants 
were  tavern  keepers  in  the  town  of  Marion,  Perry  county,  and 
were  only  partners  as  such ;  that  it  was  not  usual  for  such  part- 
ners to  give  or  transfer  bills  or  notes  to  a  large  amount,  and 
that  it  was  not  necessary,  in  business  of  that  kind ;  that  the  firm 
of  J.  F.  &C  W.  Cocke  were  doing  no  mercantile  business,  but 
they  bought  and  sold  spirituous  liquors  for  the  use  of  their  tav- 
ern. 

The  Court  charged  the  jury,  that  the  want  of  consideration 
was  not  a  matter  for  them  to  investigate ;  if  one  gives  his  name 
to  another,  in  blank,  he  thereby  puts  himself  in  the  power  of 
that  other,  to  any  amount  he  thinks  proper  to  use  the  blank :  a 
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partner  cannot  commit  his  co-partner  for  any  thing  not  con- 
nected in  some  manner  or  other  with  their  partnership  business; 
and  if  this  note  was  made  for  any  other  purpose  than  in  the 
course  of  business,  Lea  &  Langdon,  to  whom  the  note  is  pay- 
able, could  not  recover  of  W.  Cocke,  who  it  seems  was  not 
privy  to  the  transaction :  But  the  question  is,  was  the  Bank 
acquainted  with  the  circumstances  under  which  the  note  was 
made  ?     If  so,  it  cannot  recover^otherwise,  it  must. 

A  partner  may  not  bind  his  co-partner  after  the  dissolution 
of  the  partnership;  but  in  dissolving,  they  may,  by  mutual 
agreement,  bind  each  other  in  the  liquidation  and  closing  of 
the  concerns  of  the  firm.  If  the  presiding  Judge  was  indebted 
to  one  of  the  jury,  and  agreed  to  give  him  the  note  of  another, 
in  liquidation  of  the  debt,  the  juror  would  recover  on  that  note, 
although  the  Judge  might  have  obtained  it  unfairly,  unless,  the 
juror  was  advised  or  notified  of  the  manner  in  which  it  was 
obtained- 

The  Court  was  requested  by  the  defendant,  to  charge  the 
jury: 

1.  That  should  they  believe,  J.  F.  &  W.  Cocke,  were  tav- 
ern keepers  in  the  town  of  Marion,  and  that  J.  F.  Cocke  signed 
the  names  of  the  firm  in  blank,  under  the  circumstances  stated 
by  the  witnesses,  and  it  had  no  connexion  with  their  business,' 
as  tavern  keepers,  then  the  plaintiff  ought  not  to  recover  against 
Woodson  Cocke. 

2.  That  should  they  believe  the  note  declared  on  was  taken 
by  the  Bank,  in  liquidation  of  the  then  existing  liabilities  of  Lea 
&  Langdon;  that  no  new  or  present  consideration  was  given 
for  the  same ;  that  no  existing  security  was  released,  and  that 
Lea  &  Langdon  were  still  liable  to  the  Bank  for  their  debt — 
then  the  plaintiflf  did  not  give  a  suitable  consideration  for  the 
note,  and  ought  not  to  recover. 

3.  That  should  they  believe  the  firm  of  Lea  &•  Langdon  was 
dissolved  at  the  time  the  note  was  indorsed  to  the  plaintiff; 
and  that  the  indorsement  of  Lea  &  Langdon  was  made  with- 
out the  knowledge  of  Langdon,  then  the  legal  title  was  not 
transferred  to  the  Bank,  and  the  plaintiffs  ought  not  to  recover. 

These  charges  were  refused;  and  thereupon,  the  defendants 
excepted  as  well  to  the  charges  given,  as  to  the  refusal  to  in- 
struct as  requested.     They  now  assign  that  the  Circuit  Court 
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erred  in  the  several  matters  covered  by  the  bill  of  exceptions. 

Campbell,  for  the  plaintiffs  in  error,  relied  on  two  positions: 

1.  That  the  defendants  were  not  partners  mti'ade,  and  there- 
fore had  no  authority  to  bind  each  other,  unless  an  authority  be- 
yond the  mere  fact  of  partnership  is  shewn.  The  Bank  is 
bound  to  know  the  extent  of  an  authority  when  it  is  implied  from 
the  condition  of  the  parties  ;  if  the  defendants  were  partners  i/i 
trade,  then  a  general  authority  would  be  implied;  if  partners 
in  a  business,  not  connected  with  trade,  then  the  public  is  held 
to  inquire  into  the  authority  of  one  of  the  partners,  when  he  at- 
tempts to  bmd  the  firm,  as  none  is  implied  from  the  nature  of 
the  business.  Dickinson  v.  Valpy,  10  B.  &  C.  128;  Gary  on 
Part.  47,  Byles  on  Bills,  20;  6  Esp,  18;  4  Dana,  375. 

2.  That  the  transfer  by  Lea  to  the  Bank,  was  unauthorised 

by  Langdon  and  consequently,  the  property  in  the  note  did  not 

pass  by  the  indorsement.     Whatever  equitable  title  the  Bank 

may  have,  it  cannot  prevail  against  the  defendants.     Gow  on 

Pan.  310:  Sanford  v.  Mickles,  4  Johns.  224;  1  Nott  &  McC. 

561;  1  Starkie  375;  2  Johns.  300;  1  McCord,  388;  3  Esp.  108; 

18  Pick.   505;  Gow  on  Part.  77 ;  Kilgore  v.  Finlayson,    1  H. 
B.  155. 

GOLDTHWAITE,  J.— 1.  The  first  and  most  important 
question  to  be  determined  here  is,  whether  Woodson  Cocke 
is  bound  to  the  payment  of  the  note,  executed  in  the  partner- 
ship name  by  his  partner. 

It  is  not  denied  that  a  copartnership  may  be  formed  with  re- 
spect to  any  legal  business,  and  the  acts  of  one,  with  reference 
to  any  matter  connected  with  the  joint  business,  will  bind  the 
others;  but  it  is  insisted  that  the  liability  of  a  partner  to  pay  a 
note  executed  by  his  co-partner,  when  it  is  has  been  put  in 
circulation  without  any  consideration  connected  with  the  part- 
nership business,  only  extends  to  cases  of  mercantile  partner- 
ships. When  the  subject  is  examined,  it  will  be  found  that  the 
rule  is  adopted  into  the  common  law,  from  the  usages  and  cus- 
toms of  merchants,  and  applies  only  to  partnerships  in  trade. 
In  such  partnerships,  each  partner  is  presumed  to  have  the  au- 
thority to  make  and  indorse  promissory  notes  and  bills  of  ex- 
change ;  and  if  a  bill  or  note  is  issued  in  the  name  of  the  firm,  it 
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will  bind  all  the  members  of  it,  when  in  the  hands  of  a  bona 
fide  holder,  although  one  of  the  partners  may  have  put  it  in 
circulation  in  fraud  of  the  others.  Chitty  on  Bills,  45,  note  M. 
and  cases  there  cited. 

The  citation  of  one  or  two  authorities,  will  make  it  sufficient- 
ly obvious  that  there  are  partnerships  to  which  the  rule  of  the 
law  merchant  does  not  apply.  Thus,  in  the  case  of  Williams 
V.  Thomas,  6  Esp.  18,  Lord  Ellenborough  held,  at  7iisi  prius^ 
that  a  bona  fide  holder  could  not  maintain  an  action,  on  a  bill 
of  exchange,  excepted  by  one  of  several  joint  owners^of  a  ship, 
in  the  names  of  all  on  whom  the  bill  was  drawn.  The  bill  on 
its  face,  purported  to  be  drawn  for  goods  furnishsd  to  the  ship, 
but  in  fact,  was  drawn  for  an  account  unconnected  with  it. 
And  in  the  case  of  Dickinson  v.  Valpy,  10  B.  &  C.  128,  the  ac- 
tion was  also  by  a  6ona^c?e.  holder,  and  the  defendant  was 
sought  to  be  charged  as  one  of  the  members  of  a  mining  com- 
pany on  a  bill  drawn  and  accepted  by  order  of  the  directors  of 
the  company.  It  was  held  to  be  incumbent  on  the  plaintiffs  to 
prove  that  the  directors  of  the  company  had  authority  to 
bind  the  other  members,  by  drawing  or  accepting  bills ;  and 
that  the  plaintiff  not  having  produced  the  deed  of  copartnership, 
nor  given  any  evidence  to  show  that  it  was  necessary  for  the 
purpose  of  carrying  on  the  business  of  that  mining  company,  or 
usual  for  other  mining  companies  to  draw  or  accept  bills,  there 
was  no  authority  shewn  to  draw  or  accept  bills;  and  still  less 
to  accept  bills  in  this  form,  which  in  effect,  were  promissory 
notes. 

From  these  cases,  it  seems  to  be  questionable  whether,  part- 
ners not  in  the  trade  of  merchandise,  can  bind  their  co-partners 
by  a  bill  or  note;  but  conceding  that  they  may  do  so  for  all  mat- 
ters connected  with  the  partnership  business,  these  decisions 
are  conclusive  to  show,  that  beyond  this,  one  partner  cannot 
be  bound  by  another,  unless  an  authority  is  expressly  given,  or 
can  be  inferred  from  the  circumstances  attending  the  transac- 
tion. 

In  this  case,  it  is  stated  that  the  defendants  purchased  spiri- 
tous  liquors  for  the  purpose  of  selling  and  using  in  their  tavern. 
This  certainly  cannot  have  the  effect  to  make  the  business  of 
tavern  keeping  a  mercantile  trade,  so  as  to  bring  it  within  the 
influence  of  the  custom  of  merchants. 
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It  is  difficult  to  conceive  of  any  partnership  business  which 
does  not  require  some  purchases  to  be  made  in  the  usual  course 
of  it,  and  this  fact  is  conclusive  to  shovv^  that  the  mercantile  law 
does  not  attach  to  partnerships  for  such  a  cause  merely;  for 
otherwise,  the  case  of  the  ship  owners,  and  of  the  mining 
company,  would  have  been  within  it. 

The  law  presumes  that  the  Bank,  if  it  inquired  at  all  into  the 
partnership  of  the  defendants,  must  have  received  information, 
that  they  were  not  partners  in  a  mercantile  trade,  but  only  in 
the  busirftss  of  tavern  keeping.  This  ascertained,  it  took  the 
note  at  its  peril,  and  must  have  relied  on  the  faith  of  the  indor- 
sers.  We  are  constrained  to  declare  that  Woodson  Cocke,  is 
not  bound  to  the  payment  of  this  note,  under  the  circumstan- 
ces disclosed. 

With  respect  to  the  question,  how  far  the  Bank  could  ac- 
quire an  interest  in  this  note,  under  the  indorsement  of  Lea,  af- 
ter the  dissolution,  we  think  the  case  is  not  sufficiently  presen- 
ted on  the  facts,  to  enable  us  to  enter  upon  it  without  some 
risk  of  deciding  a  point  not  involved.  We  may  remark, 
however,  that  it  is  difficult  to  conceive  how  Lea,  could  have 
been  authorised  to  sign  the  name  of  Lea  &  Langdon  in  liquida- 
tion, unless  some  effect  is  given  to  such  an  authority.  Wheth- 
er his  indorsement,  under  such  an  authority,  would  transfer  the 
title  or  bind  the  firm,  may  not  be  necessary  to  decide  in  this 
case,  under  the  view  we  have  taken.  We  therefore  decline 
now  to  consider  it. 

Let  the  judgment  be  reversed,  and  the  case  remanded. 


^1> 
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McLendon  v.  Godfrey. 

1.  The  plaintiff  declared  on  a  written  contract,  made  the  9th  July,  1838,  to 
teach  an  English  school  for  that  year  :  the  contract  produced,  was  dated  of 
that  day,  and  was  a  stipulation  to  teach  an  English  School/or  one  year,  with- 
out stating  when  it  began — Held,  that  the  contract  given  in  evidence  was  va- 
riant from  that  declared  on,  and  consequently  inadmissible. 

2.  Semhle,  parol  evidence  is  admissible  to  give  direction  to  and  apply  a  written 
instrument,  but  not  to  add  to,  or  vary  its  terms. 

3.  Where  several  persons  employed  an  individual  to  teach  school  for  them,  stipu- 
lating if  they  dismissed  him  before  the  term  of  employment  expired,  that  they 
would  pay  him  for  the  time  he  was  engaged — Held,  that  taking  the  scholars 
from  the  school  under  circumstances  to  show  they  were  not  to  be  sent 
back,  indicated  a  willingness  to  dispense  with  the  teacher's  services,  and  was 
tantamount  to  a  dismissal. 

4.  If  the  plaintiff  relies  upon  an  excuse  for  a  failure  to  perform  his  contract,  he 
must  specially  allege  it  in  his  declaration  ;  but  it  seems,  if  he  has  been  prevent- 
ed from  performance  under  such  circumstances  as  entitle  him  to  recover  as 
much  as  he  would,  had  he  actually  performed  his  contract,  be  may  allege  a 
performance  generally. 

The  defendant  in  error  declared  against  the  plaintiff  in  as- 
sumpsit, in  the  Circuit  Court  of  Sumter. 

THE  declaration  contains  two  counts:  in  the  first,' it  is  alleg- 
ed that  the  defendant,  together  with  Norris  Finley,  John  Lott 
«nd  Charles  Finley,  entered  into  a  written  agreement  with  the 
plaintiff,  bearing  date  the  9th  of  July,  1838,  by  which  the  plain- 
tiff bound  himself  to  teach  an  English  school  for  that  year,  for 
the  defendant  and  Finley,  Lott  and  Finley;  all  whom  jointly 
and  severally,  agreed  to  pay  the  plaintiff,  the  sum  of  three  hun- 
dred and  fifty  dollars,  at  the  expiration  of  the  year,  to  wit,  the 
year  1838,  in  case  they  continued  him,  and  if  they  should  not 
continue  him,  to  pay  him  in  proportion.  The  declaration  then 
avers,  that  the  plaintiff's  employers  did  continue  him,  and  that 
he  discharged  his  duties  as  a  teacher,  towards  the  children  of 
the  defendant,  &c.  in  consideration  whereof,  the  "  defendant 
afterwards,  to  wit,  at  the  expiration  of  the  year,  on  the  last 
day  ot  the  year  aforesaid,  &c.  undertook,  and  then  and  there 
promised  him,  the  said  plaintiff,  to  pay  him  the  said  sum  of  mo- 
ney in  said  agreement  specified,  according  to  its  tenor  and  ef- 
fect."    The  declaration  then  alleges  the  usual  breach. 
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The  second  count  alleges  an  indebtedness  by  the  defendant 
to  the  plaintiff,  in  the  sum  of  three  hundred  and  fifty  dollars  for 
care,  diligence  and  attendance  as  a  school  master,  and  con- 
cludes in  usual  form. 

The  defendant  pleaded  "  non  assumpsit,  and  the  cause  was 
submitted  to  a  jury.  On  the  trial,  the  defendant  excepted  to 
the  ruling  of  the  Court,  and  his  bill  of  exceptions  is  certified  as 
part  of  the  record. 

It  appears  that  the  plaintiff  offered  to  read  to  the  jury  a  wri- 
ting of  the  following  tenor:  "Know  all  men  by  these  presents, 
that  I,  John  B.  Godfrey,  do  agree  with  the  undersigned,  to  teach 
an  English  school,  for  one  year,  and  to  do  and  perform  the  du- 
ties incumbent  on  me  as  a  teacher,  under  the  direction  of  the 
trustees  of  said  school,  whose  duty  it  shall  be  to  attend  when  re- 
quested to  do  so ;  whose  further  duty  it  shall  be  to  adjust  diffi- 
culties, should  any  arise,  either  with  any  of  said  trustees  and 
said  teacher,  between  the  said  teacher  and  the  larger  scholars  ; 
the  said  teacher  to  be  left  to  his  own  judgment  in  the  govern- 
ment of  the  said  school,  and  we,  the  said  trustees  (or  employ- 
ers) do  hereby  bind  ourselves  jointly  and  severally,  to  pay  the 
said  John  B.  Godfrey,  the  sum  of  three  hundred  and  fifty  dol- 
lars, at  the  expiration  of  the  year,  in  case  we  agree  to  continue 
him  so  long.  But  should  any  improper  conduct  of  his,  cause 
us  to  dismiss  him  sooner,  we  then  agree  to  pay  him  in  propor- 
tion for  the  term  of  his  services.  Given  under  our  hands,  this 
9th  of  July,  1838.  John  B.  Godfrey,  Teacher. 

NORRIS  FiNLEY,       '^ 

Wm.McLendox,     trustees. 
John  Lott,  [ 

Charles  Finley,  J 

The  defendant  objected  to  the  reading  of  this  contract  as  ev- 
idence, under  the  first  count  of  the  declaration,  because  it  va- 
ried from  the  contract  described  in  that  count ;  but  the  Court 
overruled  the  objection,  and  suffered  the  writing  to  go  in  evi- 
dence to  the  jury;  and  thereupon  the  defendant  excepted. 

The  plaintiff  then  produced  a  witness,  who  proved  that  he 
commenced  teaching  the  school  mentioned  in  the  said  contract, 
under  a  verbal  agreement  with  the  defendant,  and  the  other 
contracting  parties,  on  the  27th  day  of  February,  1^38,  and  ac- 
cording to  a  verbal  agreement,  he  was  to  teach  the  school  for 
twelve  months,  but  that  afterwards,  owing  to  some  difficulty 
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between  the  parties,  the  verbal  agreement  was  reduced  to  wri- 
ting in  July;  to  the  introduction  of  this  evidence  under  the  first 
count,  the  defendant  objected;  because  there  was  a  contract  in 
writing,  which  was  declared  on,  and  that  it  was  not  competent 
under  the  circumstances,  to  explain  or  vary  it  by  verbal  testi- 
mony, and  because  the  verbal  evidence  embraced  a  period  an- 
terior to  the  time  laid  in  that  count,  and  varied  from  the  con- 
tract therein  described.  But  the  Court  overruled  the  objection, 
and  pemitted  the  evidence  to  go  to  the  jury;  and  thereupon  the 
defendant  excepted.  < 

It  was  also  proved,  that  the  defendant  and  John  Lott,  took 
their  children  from  the  plaintiff's  school,  some  time  before  he 
f  iceased  to  teach;  that  his  school  continued  until  the  17th  day  of 
October,  1838,  when  by  the  consent  of  Norris  and  Charles 
Finley,  it  was  discontinued.  At  the  time  the  plaintiff  ceased  to 
teach,  he  had  but  four  scholars,  children  of  the  Finleys.  The 
Court  on  this  proof,  instructed  the  jury,  that  the  consent  of  the 
Finleys,  that  the  plaintiff  might  discontinue  his  school,  (their 
children  being  his  only  scholars)  was  a  sufficient  excuse  under 
the  contract  for  his  doing  so ;  and  that  he  might  recover  for 
the  time  he  taught,  according  to  the  contract;  to  which  the  de- 
fendant excepted. 

The  defendant  then  asked  the  Court  to  instruct  the  jury, 
that  the  plaintiff  could  not  recover  under  the  first  count  of  the 
declaration ;  because  it  was  averred  therein,  that  the  plaintiff 
had  continued  to  teach  until  the  end  of  the  year  1838,  when  it 
was  proved,  that  he  had  quit  teaching  on  the  17th  day  of  Oc- 
tober, 1838  ;  and  because  there  was  no  excuse  stated,  or  aver- 
red in  that  count  of  the  declaration,  for  his  ceasing  to  teach,  but 
the  Court  refused  to  give  the  instruction  prayed ;  whereupon 
the  defendant  excepted. 

The  defendant  further  requested  the  Court  to  charge  thejU' 
ry,  the  plaintiff  could  not  recover  under  the  first  count  of  the 
declaration  ;  because,  according  to  the  verbal  and  written  evi- 
dence introduced,  he  was  bound  to  have  taught  the  school 
twelve  months  from  the  27th  day  of  February,  1838,  and  he 
quit  teaching  on  the  17th  of  October  of  that  year;  which  in- 
structions, the  Court  refused  to  give;  and  the  defendant  again 
excepted.  i 

The  jury  returned  a  verdict  for  the  plaintiff  for  one  hundred 
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and  fifty-one  dollars  damages,  and  judgment  was  rendered 
thereon ;  whereupon  the  defendant  prosecutes  a  writ  of  error 
to  this  Court. 

J.  B.  Clark,  for  the  plaintiff  in  error. 

J.  L.  Martin  &  Huntington,  for  defendant. 

COLLIER,  C.  J. — Where  the  declaration  purports  to  set  out 
an  instrument  according  to  its  substance  and  effect,  it  is  ordina- 
rily sufficient,  if  the  instrument  proved,  and  the  one  alleged,  cor- 
respond in  all  essential  particulars.  Let  us  inquire  if  the  wri- 
ting declared  on,  and  that  given  in  evidence,  thus  harmonize 
with  each  other. 

The  plaintiff  alleges  that  on  the  9th  of  July,  1838,  he  enter- 
ed into  a  written  contract  with  the  defendant  and  others,  to 
teach  an  English  school  for  that  year.  The  declaration  avers 
the  expiration  of  the  term  of  the  plaintiff's  engagement  to  be 
the  end  of  that  year,  and  that  the  defendant  then  agreed  to  pay 
him  his  entire  yearly  compensation.  The  contract  produced 
and  given  in  evidence  is,  to  teach  an  English  school  "  for  one 
year,"  without  designating  from  what  time  the  year  begins.  In 
the  absence  of  an  express  stipulation  on  this  point,  it  is  clear 
that  the  term  of  the  plaintiff's  employment  began  to  run  from 
the  time  when  the  contract  was  entered  into.  The  defendant 
did  not  agree  to  pay  the  plaintiff  for  teaching  a  school  "for  the 
year;"  had  such  been  the  language,  used,  then  the  engagement 
would  have  been  limited  to  the  current  year.  But  he  under- 
takes, with  the  other  contracting  parties,  to  pay  him,  "for  one 
year,"  which,  according  to  all  rules  of  interpretation,  commences 
on  the  day  intimated,  and  ends  on  the  9lh  July,  1839.  It  will 
therefore  follow,  that  the  writing  given  in  evidence  by  the  plain- 
tiff, Was  improperly  admitted  by  the  Circuit  Judge,  as  being 
substantially  variant  from  that  declared  one.  Ferguson  v.  Har- 
wood,  7  Cranch's  Rep.  408;  Silver  v.  Kendrick,  2  N.  Hamp. 
Rep.  160;  Query  v.  Brindlinger,  Litt.  Select  Cases,  87;  Law- 
rence v.  Barker,  5  Wend.  Rep.  301 ;  Taylor  v.  Hickman,  Litt. 
Select  Cases,  434 ;  Willoughby  v.  Raymond,  4  Conn.  Rep.  130  ; 
Curley  v.  Dean,  4  Conn.  Rep.  259 ;  Smith  v.  Barker,  3  Day's 
Rep.  312;  Crawford,  et  al.  v.  Moneil,  8  Johns.  Rep.  253; 
Colt.  v.  Root,  17  Mass.  Rep.  229;  Bulkley  v.  Landon,  2  Conn. 
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Rep.  404;  King  v.  Pippett,  1  T.  Rep.  240;  Bristow  v.  Wright, 
Doug.  Rep.  665;  Gwinnett  v.  Phillips,  3  T.  Rep.  646. 

Parol  evidence  has  been  admitted  to  give  direction  to  and 
apply  a  written  instrument,  but  it  is  not  admissible  to  add  to,  or 
vary  its  terms.'  3  Phil.  Evi.  1466,  ei  j)osL  and  cases  cited. — 
The  contract  adduced  at  the  trial,  was  sufficiently  clear  with- 
out extrensic  aid,  to  ascertain  the  rights  and  liabilities  of  the 
parties;  and  the  admission  of  parol  evidence,  so  as  to  give  to 
the  writing  a  retrospective  operation,  materially  changed  its 
import.  Its  effect  was  to  add  to,  and  even  to  contradict  the 
instrument,  and  according  to  the  rule  stated,  its  introduction  un- 
der the  sanction  of  the  Court,  was  palpably  erroneous. 

If  all  the  employers  of  the  defendant  in  error,  had  taken  their 
children  from  his  school,  he  would  have  been' left  without  scho- 
lars, and  of  necessity,  must  have  ceased  teaching.  Those  who 
did  so,  indicated  that  they  were  willing  to  dispense  with  his  ser- 
vices, as  much  as  if  they  had  so  informed  him  ;  and  to  excuse 
the  non-performance  of  his  contract,  it  was  only  necessary  to 
obtain  the  consent  of  those  who  were  willing  to  continue  him 
as  a  teacher.  This  conclusion,  we  think  too  clear  to  require 
argument  to  prove  it.  If  the  scholars  were  taken  from  the 
school  in  consequence  of  sickness,  or  other  cause,  of  a  tempo- 
rary nature,  and  under  circumstances  not  to  show,  that  their 
withdrawal  was  intended  to  continue  for  the  entire  term  of  the 
employment;  then  the  defendant  would  not  have  been  excused 
without  the  consent  of  all  his  employers,  unless  he  could  prove 
without  reference  to  the  appearance  of  the  act,  that  the  inten- 
tion was  to  dispense  with  his  services. 

In  the  case  before  us,  the  plaintiff  alleges  in  the  declaration, 
the  performance  of  his  contract,  and  seeks  to  recover  the  en- 
tire sum  agreed  to  be  paid  him  in  consideration  thereof;  while 
he  attempts  to  show  an  excuse  for  its  non-performance,  so  as 
to  entitle  himself  to  recover  for  the  period  during  which  he  was 
actually  employed. 

It  is  an  acknowledged  rule  in  the  law  of  pleading  and  evi- 
dence,  that  the  allegata  and  probata  must  correspond.  Un- 
der the  influence  of  this  rule,  it  has  been  held,  that  where  an 
averment  of  performance  is  necessary,  the  plaintiff  must  not 
only  aver,  that  he  was  ready,  and  did  all  he  could  to  perform 

his  undertaking ;  and  if  he  relies  upon  an  excuse  for  a  failure 
12 
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he  must  allege  the  particular  circumstances  which  occasioned 
a  non-performance.  Coppice'v.  Hurnard,  2  Saund.  Rep.  129; 
2  East  Rep.  145  ;  1  H.  Bla.  Rep.  287 ;  4  East  Rep.  147.  But 
if  the  defendant  has  prevented  a  performance,  under  sych  cir- 
cumstances as  would  entitle  theplaintifl'to  recover  as  much  as 
he  would,  had  the  contract  been  entirely  executed  on  his  part, 
then  perhaps  it  may  be  unnecessary  to  allege  in  the  pleading 
any  matter  of  excuse.  5  B.  6c.  C.  Rep.  638 ;  2  D.  &  R.  Rep. 
347.  See  further  on  this  point,  Poague  v.  Richardson,  Litt. 
Select  Cases,  134;  Holt  v.  Crunie,  Litt.  Select  Cases,  499. 

This  view  disposes  of  the  questions  of  law  arising  upon  the 
record.  We  will  not  inquire  whether  the  defendant  in  error 
may  not  recover  for  all  the  time  he  was  engaged  in  teaching,  or 
what  form  of  declaration  is  necessary  to  let  in  his  proof.  These 
are  questions  which  he  must  determine  for  himself,  at  least  for 
the  present. 

'  The  judgment  of  the  Circuit  Courtis  reversed,  and  the  cause 
remanded. 


Huntington  and  Sims  v.  The  Branch  Bank  at  Mobile. 

1.  When  a  note  is  signed  in  blank,  for  the  purpose  of  being  filled  up  for  a  parti- 
cular amount,  and  to  be  used  in  a  particular  mode,  and  it  is  filled  up  afterwards 
for  a  different  sum,  or  employed  in  a  different  manner,  a  bona  fide  holder  or 
purchaser  may  recover  on  it,  although  he  knew  it  was  signed  m  blank,  if  ig- 
norant of  the  purpose  for  which  it  was  made. 

2.  The  Bank  can  not  recover,  by  motion,  on  a  note  payable  to  Andrew  Arm. 
strong,  or  bearer,  without  a  transfer  of  the  legal  interest,  or  an  averment  ehow- 
ing  that  it  was  made  to  the  Bank,  by  that  name,  &c. 

Error  to  the  County  Court  of  Mobile  county. 

THIS  was  a  proceeding  by  motion,  in  the  Court  below,  by 
the  Bank,  against  the  plaintiffs  in  error,  upon  a  note  payable  to 
Andrew  Armstrong,  or  bearer,  and  upon  issue  joined,  the  plain- 
tiff obtained  a  verdict  and  judgment. 
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From  a  bill  of  exceptions  taken  pending  the  trial,  it  appears 
that  the  defendants  proved  that  the  note  sued  on,  was  executed 
by  them  in  blank,  upon  the  representation,  that  it  was  to  be  us- 
ed in  the  extension  of  the  debt  of  a  Mrs.  Nancy  Lee,  and  that 
other  persons  were  mentioned  as  names  which  would  be  ob- 
tained on  the  same  paper;  that  the  blank  was  afterwards  filled 
up  in  the  presence  of  the  officers  of  the  Bank,  to  extend  the 
debt  of  one  Anderson  West,  who  also  signed  the  note. 

Upon  this  evidence,  the  Court  charged  the  jury,  that  an  indi- 
vidual who  gives  another  his  name  in  blank,  thereby  constitutes 
such  person  his  attorney,  with  authority  to  use  such  blank  for 
any  purpose  and  for  any  amount  he  may  think  fit.  That  if  the 
Bank  took  the  note  in  good  faith,  without  notice  of  any  un- 
fairness or  fraud,  they  were  entitled  to  recover  though  Lea 

&  Langdon,  at  whose  instance  the  bhnk  was  thus  filled  up 
could  not. 

The  defendants  counsel  moved  the  Court,  to  charge  the  jury, 
that  if  they  shall  believe  that  at  the  time  the  note  was  accep- 
ted from  Lea  &c  Langdon,  they  had  no  authority  to  bind  the  de- 
fendants; and  the  Bank  agreed  to  receive  the  note  before  the 
blank  was  filled  up  by  Lea  &  Langdon;  and  the  Bank  agreed  to 
receive  the  note  before  the  blank  was  filled  up  by  Lea  &  Lang- 
don, and  the  Bank  had  notice  at  the  time  it  was  received  from  Lea 
&  Langdon,  that  the  note  was  written  over  the  blank  signatures 
of  the  defendants,  in  the  custody  of  Lea  &  Langdon,  the  Bank 
cannot  recover.  And  also,  that  if  the  jury  shall  believe  the 
note  was  agreed  to  be  accepted  by  the  Bank,  before  it  was  fill- 
ed up  by  Lea  &  Langdon,  as  to  the  amount,  and  the  Bank  had 
notice  that  the  amount  was  not  filled  up,  and  had  notice  of 
the  manner  in  which  the  same  was  done  by  Langdon,  in  the 
Bank,  without  the  privity  or  presence  of  the  defendants;  the 
Bank  cannot  recover.  These  charges  the  Court  refused  to 
give,  and  the  defendants  excepted  to  the  charge  given,  and  to 
those  which  the  Court  refused  to  give. 

From  lliis  judgment,  the  defendants  prosecute  this  writ  of 
error ,  and  assign  for  error. 

Isl.  The  matter  ofthe.bill  of  exceptions 

2d.  That  the  plaintiff  had  not  such  an  interest  in  the  note,  as 
to  sustain  a  motion  on  it. 
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Mr  Campbell,  for  plaintiff  in  error — cited,  3  Pickering,  322; 
16  ib.  381;  10  Wendell,  93;  17  ib.  238;  5Cowen,336;  6  Mass. 
300;  5  Taunton,  529;  5  Cranch,  142. 

Lindsay  h  Linebaugh,  contra — cited,  Doug.  Rep.  496 ;  1 
H,  BlacL  313;  4  Campbell,  97;  1  M.  &  S,  87;  2  ib.  90;  5  Taun. 
529;  13  East,  517;  5  Cranch,  142;  7  Cowen,  336;  4  Ma^s.  45; 
1  Dana,  82;  2  Dana,  142;  5  ib.  258;  3  Stewart,  247;  8  Porter, 
297;  1  Ala.  Rep.  N.  S.  18. 

ORMOND,  J. — Upon  the  questions  of  law,  arising  out  of  the 
bill  of  exceptions,  it  is  impossible  we  think,  to  distinguish  this 
case  from  the  case  of  Herbert  v.  Huie,  1  Ala.  Rep.  18.  The 
counsel  for  the  plaintifFin  error,  concedes,  that  if  the  note  in  this 
case,  had  been  filled  up  by  Lea  &  Langdon,  to  whom  it  was 
intrusted,  and  the  Bank  had  acquired  an  interest  in  it,  without 
a  knowledge  of  the  fact,  that  theyliad  violated  the  trust  reposed 
in  them  by  the  plaintiffs  in  error,  that  the  Bank  could  recover; 
but  as  the  Bank  had  knowledge  that  the  note  was  in  blank, it  was 
bound  to  inquire  into  the  authority  of  the  agent  to  fill  it  up  for 
the  particular  purpose,  and  for  the  amount  inserted  in  it;  yet 
that  was  precisely  the  predicament  of  the  case  referred  to  in 
1  Ala  Rep.  There,  the  note  was  not  filled  up  by  the  agent, 
but  the  blank,  in  violation  of  the  faith  reposed  in  him  was  hand- 
ed to  a  thiid  person,  in  payment  of  his  own  debt,  by  whom  it 
was  filled  up  for  the  amount  due  from  the  agent.  The  Court 
held  that  in  such  a  case,  "  an  implied  authority  was  given  to  the 
holder  to  fill  up  the  note  with  any  amount  he  may  have  advanc- 
ed on  it  in  good  faith,  and  without  the  knowledge  of  any  fact 
which  might  lead  to  inquiry  and  expose  the  fraud." 

The  principle  here  decided,  is  fully  sustained  by  the  cases 
referred  to  by  the  counsel  for  the  defendant  in  error,  and  by 
the  most  obvious  reasons  arising  out  of  the  transaction.  When 
an  individual  intrusts  another  with  his  signature  to  a  blank  note, 
he  certainly  intends  it  should  be  filled  up  for  some  amount  of 
money,  and  used  for  some  purpose.  If  the  sum  ofjmoney  and 
the  object  to  which  it  is  to  be  applied,  are  agreed  on,  it  is  ob- 
vious that  the  faith  of  the  person  intrusted  with  it,  is  relied  on 
to  carry  the  proposed  design  into  effect.  If  he  violates  the 
trust  reposed  in  him,  who  should  sustain  the  loss?  most  certain- 
ly he  who  enabled  the  fraud  to  be  practised.     This  is  a  fami- 
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liar  principle  of  law,  and  it  appears  to  us  this  is  a  correct  ap- 
plication of  it.  The  supposition  that  the  knowlegde  of  the  fact 
that  the  note  is  not  filled  up,  should  put  any  one  taking  the  note 
on  inquiry  as  to  the  authority  of  the  agent,  assumes  as  true, 
the  proposition  to  be  established.  It  by  no  means  follows  that 
the  possessor  of  a  blank  signature  holds  it  under  an  agreement 
to  fill  it  up  for  a  particular  amount,  or  dispose  of  it  in  a  particu- 
lar mode;  a  much  more  natural  presumption  is,  that  he  is  vest- 
ed with  a  discretion  in  relation  to  it,  and  that  in  the  language  of 
Lord  Mansfield,  in  Russel  v.  Langstaffe,  cited  from  Douglass — 
"it  is  a  letter  of  credit  for  an  indefinite  sum."  As  therefore, 
the  transaction  may  be  what  the  holder  of  the  blank  represents 
it  to  be,  or  at  least,  as  there  is  nothing  in  the  mere  possession 
of  a  blank  note,  which  would  lead  to  a  suspicion  of  unfairness 
or  fraud;  with  no  propriety  whatever,  could  an  innocent  pur- 
chaser be  so  affected  with  notice  of  the  transaction  as  to  put 
him  on  inquiry  of  the  maker. 

These  remarks  have  been  made  because  the  counsel  for  the 
plaintiff^  in  error  strenuously  insisted  that  the  law  was  other- 
wise, and  not  from  any  belief  that  a  rule  of  law  so  abundant- 
ly sustained,  both  by  reason  and  authority,  required  an  argu- 
ment to  support  it.  • 

But  the  record  does  not  show  that  the  Bank  had  the  legal 
title  to  the  note;  without  which,  no  action  can  be  maintained 
in  a  Court  of  law.  The  note  is  made  payable  to  Andrew  Arm- 
strong, or  bearer,  which,  by  our  statute  is  in  legal  contempla- 
tion, a  note  payable  tO'  the  order  of  the  payee.  It  may  be  that 
the  note  is  payable  to  the  cashier  of  the  Bank,  and  that  by 
proper  averments,  the  Bank  might  maintain  an  action  on  it 
without  an  assignment,  but  nothing  of  that  kind  appears  on  the 
record.  As  to  this  point,  see  the  case  of  McWalker  v.  The 
Branch  Bank,  decided  at  the  present  term.  For  this  error,  the 
judgment  must  be  reversed  and  the  cause  remanded. 
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1.  It  appeared  by  a  covenant  executed  by  both  parties,  that  P  formerly  had  pur. 
chased  two  tracts  of  land  from  T  ;  but,  having  failed  to  pay  for  them,  the  con- 
tract  of  sale  was  rescinded — T  covenanting  that  P  should  remain  in  possession 
until  the  25th  December,  1838,  at  which  time  he  was  to  surrender  the  premi- 
ses ;  but,  both  parties  covenanted  to  use  their  best  endeavors,  in  the  mean 
time,  to  sell  the  land,  and  if  they  succeeded  in  obtaining  three  thousand  one 
liundred  and  fifty-two  dollars,  or  more,  P  was  to  receive  the  overplus.  Held, 
1.  That  either  party  was  at  liberty  to  sell  the  land,  provided  the  sum  named 
coulu  be  obtained  ;  but  T  was  not  obliged  to  part  with  his  title  until  that  sum 
was  paid  to  him  in  money.  2.  That  T  was  not  obliged,  nor  P  authorised,  to 
fell  upon  credit.  3.  That  if  a  new  agreement  was  entered  into,  by  which  T 
agreed  to  receive  notes,  or  any  other  thing,  or  to  sell  the  land  on  a  credit,  this 
agreement  could  not  be  subjoined  to  a  covenant,  so  as  to  authorise  a  recovery 
for  the  damages  consequent  on  the  breach  of  the  new  agreement,  in  the  suit 
on  the  covenant.  4.  Tiiat  toentit/e  Pto  recover  damages  of  T,  for  not  using 
liis  best  endeavors  to  sell  the  land,  it  must  appear  that  more  than  three  thou- 
sand one  hundred  and  fifty  two  dollars  could  have  been  obtained  by  T;  as 
otherwise,  there  could  be  no  overplus,  and  P  not  being  entitlad  to  any  collate, 
ral  advantages  arising  from  the  sale,  in  consequence  of  an  agreement  be- 
tween him  and  the  contemplated  purchaser.  5.  When  breaches  are  assigned 
in  a  declaration  on  a  covenant,  and  one  of  them  is  defective,  no  advantage  can 
be  taken  by  general  demurrer.  6.  It  is  error  in  the  County  Court  to  refuse  the 
defendant  permission  to  withdraw  a  plea ;  and  consequently,  the  issue  formed 
on  it,  in  an  action  of  covenant,  when  all  the  expenses  incident  to  the  issue  arc 
offered  to  be  paid. 

Writ  of  error  to  the  County  Court  of  Talladega  county. 

ACTION  of  covenant.  The  declaration  set  out  the  agree- 
ment of  the  parties  at  length,  and  it  is  in  these  words:  "This 
indenture  made  and  confirmed  this  day,  between  Henry  Tay- 
lor of  the  one  part, -and  Peter  Pope  of  the  other  part,  witness- 
eth:  That  whereas,  Henry  Taylor  did  sell  to  said  Pope  two 
certain  tracts  of  land,  lying  and  being  as  follows,  to  wit:  The 
west  half  of  the  east  quarter  of  section  5,  township  21,  range 
4,  containing  eighty  acres,  more  or  less:  Also,  the  east  half  of 
section  8,  township  21,  range  4,  containing  three  hundred  and 
twenty  acres,  more  or  less,  all  in  the  county  and  State  afore- 
said; and  whereas,  said  Pope  has  failed  to  make  payment  to 
the  said  Taylor  accordmg  to  the  contract  piade  and  entered 

into  between  them.    Now,  therefore,  be  it  known,  that  the 
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said  Taylor  guarantees  to  the  said  Pope,  a  possession  of  the 
said  premises,  until  the  25th  day  of  December  next,  and  no  lon- 
ger, at  which  time  I,  Peter  Pope,  do  agree  to  surrender  to  the 
said  Taylor,  the  said  premises,  together  with  all  the  appurte- 
nances thereunto  belonging:  Provided,  nevertheless,  that  we 
are  both  to  use  our  best  endeavors  to  make  sale  of  said  lands, 
and  if  we  should  succeed  in  selling  them  for  thirty-one  hundred 
and  fifty-two  dollars,  or  more,  said  Pope  is  to  receive  the  over- 
plus above  the  sum  above  specified.  The  liberty  of  making 
sale  of  the  said  laid,  is  limited  to  the  time  of  giving  possession, 
as  above  stated.  Witness  our  hands  and  seals,  this  24th  August, 
1838."     And  it  is  signed  and  sealed  by  each  of  the  parties. 

The  declaration  then  proceeds  to  aver,  "that  the  said  land  in 
the  said  covenant  described,  had  been  previously  sold  by  the 
defendant  to  the  plaintiff,  and  the  latter,  in  part  consideration 
for  the  same,  had  paid  a  large  sum  of  money,  to  wit:  The  sum 

of dollars,  and  being  unprepared  to  make  the  residue  of 

the  payment  for  said  land,  as  had  been  stipulated  between  the 
partii3s,  it  was  therefore  agreed  and  stipulated  between  them, 
as  by  the  covenant  herein  sued  on  and  exhibited,  will  at  large 
appear ;  that  the  plaintiflf  was  to  restore  and  return  the  posses- 
sion of  the  said  land  so  sold  to  him,  to  the  defendant,  on  the  25th 
day  of  December  next,  succeeding  the  date  of  the  covenant. — 
But  by  the  substance  and  true  intent,  meaning  and  legal  im- 
port of  the  proviso  to  the  said  covenant  attached,  the  plaintitf 
was  allowed,  and  the  defendant  was  bound  to  use,  each  his  best 
endeavors  to  make  sale  of  said  land;  and  if  either  the  plaintift" 
or  the  defendant,  should  succeed  in  selling  the  same  for  the  sum 
of  thirty-one  hundred  and  fifty-two  dollars  or  more,  the  plain- 
tiff was  to  receive  the  overplus,  and  whatever  advantage  might 
accrue  or  arise  from  such  sale,  over  and  above  that  sum,  that 
being  the  amount  still  due  and  unpaid  to  the  defendant,  of  the 
whole  sum  originally  agreed  to  be  paid  by  the  plaintiff  to  the 
defendant  for  said  lands,  and  the  said  proviso  being  intended 
for  the  benefit  and  indemnity  of  the  plaintiff,  for  the  sum  he 
had  already  paid,  to  wit,  the  said  sum  of dollars  afore- 
said, and  the  lasting  and  valuable  improvements  he  had  made 
on  said  lands.  And  now  the  plaintiff  in  fact,  further  avers,  that 
the  said  defendant  has  not  kept  and  performed  his  underta- 
kings and  stipulations  in  said  proviso  to  the  said  covenant  at- 
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tached,  but  has  broken  the  same  in  this,  to  wit,  that  he,  the  de- 
fendant, from  the  date  of  the  said  covenant  to  the  said  25th  day 
of  December  thereafter,  did  not  use  his  best  endeavors  to  make 
sale  of  the  said  lands  therein  described,  so  that  the  same  might 
command  the  said  sum  of  thirty-one  hundred  and  fifty-two 
dollars,  or  more,  and  that  an  overplus  might  accrue  to  the 
plaintiff,  over  and  above  the  said  sum.  And  the  plaintiff  fur- 
ther avers,  that  he,  the  plaintiff,  using  his  best  endeavors  to 
make  sale  of  the  said  lands,  as  by  the  said  proviso  authorised, 
did  make  an  agreement  and  arrangefnent  with  one  McPher- 
son,  at  the  county  aforesaid,  to  sell  him  the  said  lands  in  the 
covenant  described,  for  thirty-one  hundred  and  fifty-two  dol- 
liars,  the  amount  specified  therein,  which  said  sum  said  Mc- 
Pherson  was  to  pay  over  to  the  defendant,  with  an  additional 
agreement  on  the  part  of  the  said  McPherson,  that  the  said 
lands  should  be  still  continued  in  his  hands  as  such  purchaser, 
free  and  open  for^'sale,  for  the  benefit  of  the  plaintiff,  and  that  the 
plaintiff  should  be  entitled  to  receive  whatever  amount  the 
lands  could  or  should  subsequently  be  sold  for,  over  and  above 
the  amount,  with  interest,  so  to  be  by  him  paid  therefor.  And 
said  plaintiff  avers  that  the  said  lands  could  have  been  sold  un- 
der such  arrangements  and  agreements,  for  a  much  larger 
amount  than  was  to  be  paid  by  said  McPherson,  to  wit,  for  the 
sum  of  two  thousand  dollars  more,  to  which  the  plaintiff  would 
have  been  entitled,  and  of  all  which  said  agreement  and  ar- 
rangement with  the  said  McPherson,  and  the  extent  to  which 
piaintifTs  interest  would  be  advanced  thereby,  the  defendant 
had  notice  and  perfect  knowledge,  and  did  in  fact  consent  to 
ratify  and  confirm  the  said  sale  and  arrangement.  But  frau- 
dulently and  unjustly  intending  to  injure  and  oppress  the  plain- 
tiff, the  said  defendant  did  refuse  to  ratify  and  confirm  said 
agreement  and  arrangement  with  the  said  McPherson,  as  made 
by  the  said  plaintiff,  though  the  said  McPherson  offered  to  ful- 
fil the  same  on  the day  of ,  18 — ,  ^nd  thereby  utter- 
ly defeated  said  sale,  to  the  great  injury  of  the  said  plaintiff;  all 
which  was  between  the  date  of  the  said  covenant  and  said  25th 
day  of  December,  at  which  time  the  privilege  of  selhng  the  said 
lands  was  to  expire. 

And  the  plaintiff  further  avers,  that  the  defendant  could  have 
sold  said  lands  to  divers  individuals,  if  he  had  used  reasonable 


JUNE  TERM.  1841. 193 

Taylor  ».  Pope. 

diligence  so  to  have  done,  to  wit,  at  the  county  aforesaid,,  with- 
in the  period  in  the  said  covenant  specified,  to  wit,  to 


for  the  sum  of  five  thousand  dollars,  and  to for  the  sum 

of  five  thousand  dollars,  which  would  have  yielded  an  overplus 
for  the  benefit  of  the  plaintiff,  over  and  above  the  said  sum  of 
thirty-one  hundred  and  fifty-two  dollars,  of  1848  dollars.  Yet 
the  said  defendant  fraudulently  and  unjustly  failed  to  do  so. — 
By  reason  of  which  several  breaches,  the  plaintifi"  says  he  is  in- 
jured and  has  sustained  damage  to  the  value  of  four  thousand 
dollars  ;  whereupon  he  sues. 

The  defendant  demurred  to  this  declaration,  but  his  demur- 
rer was  overruled.     He  then  pleaded, 

1.  Actio  non,  because  he  says  that  he  has  well  and  truly 
kept  and  performed  his  covenant  in  all  things,  according  to  the 
true  intent  and  meaning  thereof,  and  hath  not  committed  the 
breaches  thereof,  in  manner  and  form  as  the  plaintiff  hath  al- 
leged, and  of  this  he  puts  himself  upon  the  country. 

To  this  plea,  the  plaintiff  first  demurred,  and  after  his  demur- 
rer was  overruled,  joined  issue  to  the  country. 

2.  And  for  a  further  plea  to  the  first  breach  assigned  in  said 
plaintifTs  declaration,  the  jsaid  defendant  says  actio  non,  be- 
cause he  says  that  no  sale  of  the  said  land  was  ever  made,  or 
could  have  been  made,  with  the  said  McPherson,  as  therein 
averred,  for  the  sale  of  the  land  to  him,  and  the  payment  of  the 
sum  of  thirty-one  hundred  and  fifty-two  dollars  in  Tnoney,  by 
him,  the  said  McPherson,  to  the  defendant  in  manner  and  form 
as  the  said  plaintiff  has  alleged,  and  of  this  he  puts  himself  upon 
the  country.    . 

To  this  plea  the  plaintiff  demurred,  and  his  demurrer  was 
sustained. 

3.  And  for  a  further  plea,  said  defendant  says  actio  non,  be- 
cause he  says  he  did  use  his  best  endeavors  to  make  sale  of 
the  said  land,  as  by  the  stipulations  of  the  said  covenant,  he  had 
undertaken  and  agreed  to  do  according  to  the  true  intent  and 
meaning  of  the  said  covenant,  and  of  this  he  puts  himself  upon 
the  country. 

The  plaintiflf  demurred  to  this  plea,  and  after  his  demurrer 
was  overruled,  he  then  joined  in  the  issue. 

4.  And  for  a  further  plea  to  the  whole  declaration,  the  said 
defendant  says  actio  nofi,  because  he  says,  that  at  no  time  since 
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the  making  of  the  said  covenant,  could  the  said  land  in  the 
said  declaration  mentioned,  have  been  sold  for  thirty-one  hun- 
dred and  fifty-two  dollars  m  mo?iey,  as  the  said  plaintiff  in  his  dec- 
laration hath  alleged,  and  of  this  he  puts  himself  upon  the  country. 

To  this  plea  the  plaintiff  replied,  prechidi  non,  because  he 
says,  that  after  the  making  the  said  writing  sued  on,  he  did  then 
and  there,  in  the  county  aforesaid,  between  the  time  of  making 
the  same,  and  the  25th  day  of  December,  1838,  make  a  cove- 
nant with  Col.  McPherson,  for  the  sale  of  the  land  mentioned 
in  the  writing  sued  on,  of  which  writing  he  craves  oyer,  &c. 
for  the  sum  of  thirty-one  hundred  and  fifty-two  dollars,  to  be 
paid  in  cash  notes,  which  said  cash  notes  the  defendant  did  then 
and  there  agree  to  receive  of  McPherson ;  and  the  defendant 
consented  and  agreed  to  said  contract  of  sale,  and  for  the 
further  consideration,  that  plaintiff  was  to  have  the  possession 
of  the  said  lands,  and  the  same  were  afterwards  to  be  sold,  and 
the  plaintiff  was  to  have  the  overplus  of  the  said  sale  money, 
over  and  above  the  sum  of  thirty-one  hundred  and  fifty-two 
dollars,  and  interest;  which  said  contract, in  all  its  stipulations, 
was  then  and  there  agreed  to  by  the  defendant,  but  afterwards 
the  defendant,  in  the  county  aforesaid,  did  refuse  to  receive  the 
said  cash  notes,  and  to  satisfy  the  said  sale ;  and  this  the  said 
plaintiff' is  ready  to  verify. 

To  this  replication  the  defendant  demurred,  and  the  demur- 
rer was  visited  back  on  his  plea,  which  was  held  to  be  bad, 
and  insufficient  to  bar  the  plaintiff  of  his  action. 

5.  This  plea  is  the  same  as  the  fourth,  except  that  the  word?, 
in  money,  are  omitted. 

To  this  the  plaintiff' replied,  that  the  land  mentioned  in  the 
writing  sued  on,  and  in  the  declaration,  could  have  been  sold 
within  the  time  mentioned,  for  thirty-one  hundred  and  fifty-two 
dollars,  as  he  has  alleged  in  his  said  declaration,  and  this  he  is 
ready  to  verify. 

On  this  replication,  issue  was  joined  to  the  country. 

6.  This  plea  is  the  same  as  the  second,  except  that  the  words, 
in  money,  are  omitted. 

On  this  plea,  issue  was  joined  to  the  country;  at  least,  such 
is  the  inference  from  the  recital  of  the  judgment  entry,  which 
states  that  issues  were  joined  on  a  rejoinder,  to  a  replication  to 
this  plea,  but  no  such  pleadings  appear  on  the  record. 
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The  cause  was  submitted  to  a  jury  on  the  several  issues  thus 
formed,  and  a  verdict  was  returned  for  the  plaintiff',  on  which 
judgment  was  rendered. 

In  the  progress  of  the  trial,  the  defendant  asked  leave  to 
withdraw  his  fifth  plea,  as  the  issue  formed  on  the  replication 
to  it,  was  immaterial ;  the  defendant  tendered  the  costs  of  the 
motion.  The  Court  refused  to  permit  him  to  withdraw  it,  and 
he  then  excepted. 

In  the  further  progress  of  the  trial,  the  plaintiff"  introduced 
one  McPherson,  and  offered  to  prove  by  him,  that  after  the  ex- 
ecution of  the  writing  sued  on  and  described  in  the  declara- 
tion, the  defendant  agreed  verbally  with  the  plaintiff"  and  Mc- 
Pherson, to  receive  notes,  to  be  endorsed  by  the  said  McPher- 
son, to  the  defendant,  in  substitution  of  that  part  of  the  written 
contract,  to  sell  the  land  therein  mentioned,  for  thirty-one  hun- 
dred and  fifty-two  dollars;  and  that  at  the  time  appointed  by 
them,  McPherson  was  ready,  and  offered  to  endorse  the  said 
notes,  but  the  defendant  refused  to  accept  them.  To  the  in- 
troduction of  this  evidence,  the  defendant  objected,  but  the 
Court  admitted  it,  whereupon  the  defendant  excepted. 

The  plaintiff"  then  off"ered  to  prove  by  McPherson,  that  some 
time  after  the  agreement  sued  on,  was  executed,  the  defendant 
and  the  plaintiff"  came  to  the  house  of  the  witness,  and  it  was 
thereupon  agreed,  between  them  and  the  witness,  that  the  lat- 
ter should  pay  over  and  indorse  to  the  said  defendant,  good 
notes,  for  the  sum  of  83,152,  and  the  defendant  agreed  that  he 
would  receive  the  same  in  lieu  of  the  debt  due  to  him  from  the 
plaintiff".  These  notes  were  to  be  endorsed  by  the  witness  to 
the  plaintiflf,  under  the  understanding  between  themselves,  to 
which  the  defendant  was  not  privy,  that  witness  was  to  have 
a  return  to  the  amount,  with  interest,  and  the  defendant  was 
to  keep  the  land,  or  sell  it  for  his  own  advantage.  To  the  in- 
troduction and  admission  of  this  evidence,  the  defendant  ob- 
jected, but  his  objection  was  overruled:  whereupon,  he  excep- 
ted. 

The  plaintiff"  introduced  a  witness,  and  offered  to  prove  by 
him,  the  value  of  the  improvements  made  on  the  land  by  the 
plaintiff.  To  the  admission  of  this  evidence,  the  defendant  ob- 
jected, and  on  its  admission  by  the  Court,  he  then  excepteed. 

The  plaintiff  then  proved  by  the  witness,  that  on  the  said 
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land,  there  was  a  comfortable  house,  and  about  seventy-five 
acres  of  cleared  land.  The  plaintiff's  counsel  asked  what  would 
be  the  yearly  value  of  such  a  house  to  a  man  situated  as  the 
plaintiff  was,  and  with  such  a  family.  To  this  question  the  de- 
fendant objected,  but  it  was  allowed  to  be  asked;  and  the  de- 
fendant excepted. 

The  plaintiff  then  proved  by  another  witness : 
1st.  The  yearly  value  of  the  premises. 
2d.  The  actual  and  entire  value  of  the  same. 
3d.  That  by  the  original  contract  of  purchase,  the  plaintiff 
had  contracted  to  pay  the  defendant  $4,250. 

4th.  That  he  had  paid  $1098  before  the  rescission  of  the  con- 
tract. 

To  all  of  this  the  defendant  objected,  as  illegal  and  irrele- 
vant, but  it  was  admitted,  and  the  defendant  excepted. 

After  the  plaintiff  had  closed  his  evidence,  the  defendant  pro- 
posed to  demur  to  it,  and  accordingly  drew  up  his  demurer  to 
the  evidence,  but  the  Court  refused  to  compel  the  plaintiff  to 
join  in  demurrer,  to  all  which  the  defendant  excepted. 

On  this  state  of  the  evidence,  the  County  Court  charged  the 
jury: 

1.  That  if  they  believed  from  the  evidence,  that  Pope  had 
made  an  arrangement  with  McPherson,  to  settle  the  $3,152  in 
cash  notes  with  the  defendant,  and  that  by  this  arrangement. 
Pope  was  to  retain  the  possession  of  the  land,  and  the  arrange- 
ment was  agreed  to  by  Taylor;  then  if  McPherson  was  ready 
and  offered  to  perform  his  part  of  the  agreement,  and  Taylor 
refused  to  perform  his  part,  they  ought  to  find  for  the  plaintiff. 

2.  That  in  this  case,  on  a  sale  of  the  land,  after  the  making  of  the 
covenant  sued  on,  $3,152  or  upwards,  the  parties  were  not  re- 
stricted to  a  sale  for  gold  or  silver. 

3.  If  they  believed  the  defendant,  within  the  period  desig- 
nated by  the  covenant,  could  have  sold  the  land  for  any  thing 
more  than  $3,152,  and  that  he  failed  or  refused  to  do  so,  they 
ought  to  find  for  the  plaintiff. 

4.  That  if  from  the  evidence,  they  believed  the  land  in  1838, 
was  worth  $4000,  from  this  circumstance  they  might  presume 
it  could  have  been  sold  for  more  than  $3,152. 

6.  That  the  right  of  retaining  possession  of  the  lands  by  Pope, 
under  the  arrangement  said  to  have  been  made  with  MPher 
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son,  is  a  condition  over  and  above  the  sum  stipulated  as  the 
minimum  of  the  sale. 

6.  That  the  statute  of  frauds  and  perjuries  has  no  application 
to  the  facts  and  testimony  involved  in  this  case. 

7.  That  under  the  covenant.  Pope  had  a  right  to  make  a 
contract  for  the  sale  of  the  land,  and  if  Taylor  refused  to  re- 
ceive his  part,  that  is  $3,152  in  cash  notes,  it,  (the  sale)  was  as 
binding  as  if  the  land  had  been  sold  for  gold  and  silver;  that 
Pope  had  the  right  to  receive  the  overplus  above  $3,152  in  oc- 
cupying the  land,  or  in  any  thing  else  he  might  choose. 

The  defendant  excepted  to  these  charges,  and  a  bill  of  ex- 
ceptions was  signed  and  sealed  at  his  instance. 

He  now  assigns,  that  the  County  Court  erred  in  each  of  the 
several  judgments,  in  overruling  his  demuri'ers  to  the  plaintiff's 
pleadings;  in  sustaining  the  plaintiffs  demurers  to^his  pleas;  in 
refusing  permission  to  withdraw  his  fifth  plea  under  which 
an  immaterial  issue  was  submitted  to  the  jury;  in  refusing  to 
compel  the  plaintiff  to  join  in  the  demurrer  to  the  vidence  ;  and 
the  several  charges  as  given. 

MooRE,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— 1.  The  prolixity  of  the  pleadings,  and 
the  number  of  questions  growing  out  of  them,  as  well  as  those 
raised  at  the  trial,  render  it  inconvenient  to  notice  them  sepa- 
rately ;  for  this  reason  we  propose  to  examine,  very  briefly,  the 
law  as  applicable  to  this  covenant,  and  then  to  make  its  appli- 
cation to  the  case  on  the  record. 

It  appears  that  Pope,  formerly  had  purchased  two  tracts  of 
land  from  Taylor,  but  having  failed  to  pay  for  them,  the  con- 
tract of  sale,  was  rescinded :  Taylor  covenanting  that  Pope 
should  remain  in  possession  until  the  25th  December,  1838,  at 
which  time  Pope  was  to  surrender  the  premises,  but  in  the 
meantime,  both  parties  covenanted  to  use  their  best  endeavours 
to  sell  the  land,  and  if  they  succeeded  in  obtaining  $3,152  or 
more,  Pope  was  to  receive  the  overplus. 

By  the  terms  of  this  covenant,  it  is  clear  that  either  party 
was  at  liberty  to  sell  the  land,  provided  the  requisite  sum  could 
be  obtained ;  but  Taylor  was  not  obliged  to  part  with  his  title 
until  $3,152  was  paid  to  him  in  money;  he  was  not  obliged,- 
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nor  Pope;  authorised  to  sell  upon  a  credit.  If,  therefore,  a  new 
agreement  was  made,  by  which  Taylor  undertook  to  receive 
notes,  or  any  other  thing,  or  to  give  a  credit,  it  could  not  be 
subjoined  to  this  covenant,  so  as  to  authorise  a  recovery  for  the 
damages  consequent  on  the  breach  of  the  ne  iv  agreement,  in 
the  suit  on  the  covenant. 

My  own  opinion  is,  that  as  the  covenant,  though  signed  by 
both  the  parties,  individually,  was  for  the  benefit  of  Pope,  that , 
he  would  be  entitled  to  any  benefit  or  advantage,  although  it 
might  not  be  in  money,  and  therefore  strictly  within  the  pur- 
view of  more  and  overplus;  but  a  majority  of  the  Court  con- 
sider the  covenant  as  securing  nothing  more  to  Pope  than  the 
overplus  of  the  consideration  received  by  Taylor,  over  the 
sum  named;  they  consider  this  to  be  the  ordinary  acceptation  of 
the  terms  used,  and  if  any  thing  more  had  been  intended,  it 
ought  to  have  been  inserted  in  the  covenant. 

2.  Then  to  apply  this  law  of  the  covenant  to  the  record. 
The  declaration  after  setting  out  the  covenant,  assigns  these 
breaches: 

1st.  That  Taylor  did  not  use  his  best  endeavours  to  sell  the 
land  for  $3,152  or  more,  so  that  an  overplus  might  accrue  to 
Pope. 

2d.  That  Pope  made  an  agreement  for  the  sale  of  the  land 
to  one  McPherson,  for  $3,1 52,  to  be  paid  to  Taylor,  and  was 
also  to  be  allowed  by  McPherson,  all  the  benefits  of  a  subse- 
quent sale  after  refunding  that  sum  and  the  interest,  which 
would  have  benefitted  Pope,  82000;  that  this  agreement  was 
communicated  to,  and  assented  to,  by  Taylor,  who  afterwards 
refused  to  comply  with  it. 

3d.  That  Taylor,  by  the  use  of  reasonable  diligence,  could 
have  sold  the  land  for  85000,  whereby  an  overplus  would  have 
accrued  to  Pope.  Tnis  declaration  would  be  considered  bad 
on  special  demurrer,  in  consequence  of  the  attempt  to  introduce 
a  new  contract  under  this  covenant,  as  is  clearly  the  case  in 
the  second  breach;  and  according  to  the  opinion  of  a  majority 
of  the  Court,  the  first  breach  is  defective  also,  because,  if  Pope 
was  only  intitled  to  the  overplus  above  83,152,  it  was  neces- 
sary to  shew  that  more  could  have  been  obtained.  But  we 
are  all  of  opinion  that  the  demurrer  was  properly  overruled,  be- 
cause it  is  general.     The  objection  is  one  which  cannot  be 
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reached,  since  special  demurrers  have  been  abolished.  Evans  v. 
Watrous,  2  Porter,  328;  Castles  v.  McMath,  Ala.  Rep.  N.  S.  326. 

The  second  plea,  is  an  answer  to  the  second  breach  assign- 
ed, and  although  the  word  money  is  introduced,  this  does  not 
disclose  any  new  matter,  because  such  is  the  legal  effect  of  the 
averments,  with  respect  to  the  agreement  asserted  to  have 
been  made  with  McPherson.  The  plea,  then,  is  a  denial  of  the 
declaration  and  presented,  a  proper  issue,  which  should  have 
been  sustained. 

The  fourth  plea,  is  in  substance  a  denial  of  the  first  and  third 
breaches;  and  the  replication  to  it  sets  up  a  new  contract, 
which  is  a  departure  from  the  declaration.  The  replication, 
therefore,  should  have  been  overruled,  and  the  plea  sustained. 

An  issue  was  already  formed  when  the  fifth  plea  was  plead- 
ed, and  the  only  replication  proper  to  it  was  a  similiter  ;  but 
according  to  the  opinion  which  has  previously  been  stated,  as 
that  of  a  majority  of  the  Court,  it  was  immaterial  to  Pope  if  a 
larger  sum  than  S3, 152,  could  not  be  obtained.  The  defen- 
dant wanted  to  withdraw  this  issue  from  the  jury,  and  we  all 
concur  that  he  should  have  been  permitted  to  do  so,  as  its  trial 
in  an  action  of  this  nature,  could  only  tend  to  embarrass  the  case. 
That  there  may  be  cases  in  which  a  party  would  not  be  per- 
mitted to  withdraw  a  plea,  is  a  question  which  need  not  be  de- 
cided; it  is  sufficient  to  say,  that  if  there  are  such,  this  is  not  one 
of  them.  The  evidence  given  by  McPherson,  established  a 
contract  entirely  different  from  that  contained  in  the  covenant, 
and  the  declaration,  and  ought  therefore  to  have  been  rejected. 

Without  separately  examining  the  other  evidence,  in  this 
place,  we  shall  content  ourselves  with  remarking,  that  it  is 
all  inconsistent  with  the  law  of  the  case,  as  we  have  hereto- 
fore stated  it. 

With  respect  to  the  charges  given  to  the  jury,  none  can  be 
sustained,  except  the  third. 

As  the  view  we  have  taken,  will  probably  be  decisive  of  this 
controversy,  we  omit  to  determine  the  question  presented  on  the 
record,  with  respect  to  the  demurrer  to  the  evidence;  remarking, 
that  the  defendant  has  already  attained  all  the  benefit  he  could, 
by  considering  that  the  County  Court  also  erred,  in  this  partic- 
ular. 

Let  the  judgment  be  reversed  and  the  case  remanded. 


# 
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Sadler,  surviving  partner,  &c.  v.  Fisher's  adm'rs. 

1.  A  plea,  puis  darein  continuance,  is  a  waiver  of,  and  substitute  for  all  former 
pleas,  and  must  allege  matter  of  defence  arising  after  issue  joined. 
*  •  2.  Matter  which  haa  arisen  pending  the  suit,  but  before  plea  pleaded,   is  an  ori- 

ginal  pica,  pleadable  with  other  pleas  in  bar,  under  the  statute  which  allows  a 
defendant  to  plead  several  pleas. 

3.  The  words  "  payment  and  set  off,"  or  other  brief  designation  of  the  defence, 
though  signed  by  the  defendant'^  counsel,  will  not  be  regarded  as  a  plea  ;  un- 
less the  plaintiff  elects  to  treat  it  assuch- 

4.  The  plaintiff  moved  to  strike  out  two  of  defendant's  pleas,  and  took  issue  on 
one ;  the  defendant  moved  for  judgment  on  the  pleas  replied  to  ;  the  Court  did 
not  decide  upon  either  of  the  motions,  and  the  case  was  tried  on  the  issue — 
Held,  that  as  the  pleas  were  not  more  nullities,  though  they  were  demurrable, 
the  refusal  to  strike  them  out,  on  motion,  or  to  put  the  plaintiff  to  his  demurrer, 
was  an  error,  under  our  practice,  of  which  the  defendant  might  avail  himself. 

THE  defendants  in  error  brought  an  action  of  assumpsit 
against  the  plaintiff  in  error,  in  the  Circuit  Conrt  of  Lowndes, 
and  declared  on  a  promissory  note,  of  the  following  tenor:  "  On 
the  first  day  of  March  next,  we  promise  to  pay  John  Fisher, 
or  order,  eight  thousand  seven  hundred  and  two  seventy-three 
one-hundredth  dollars,  for  value  received,  with  interest  from 
the  first  January  last.     February  2d,  1838." 

The  defendant  pleaded  as  follows:  1st.  Non  assumpsit.  2d. 
Set  ofH  3d.  That  there  was  a  contract  made  between  plain- 
tiff's intestate,  John  Fisher,  the  payee  in  the  note,  and  the  de- 
fendants. That  by  that  contract,  defendants  were  to  pay  any 
notes  of  intestate,  and  that  should  be  payment  on  this  note  sued 
on,  and  that  defendants  have  paid  more  than  the  note  sued  on.  4th. 
Solvit  ad  diem.  Sih-FaymenU  puis  darein  continuance.  6th. 
Solvit  post  diem.  7th.  That  defendants  were  security  for  Fish- 
er, the  intestate,  to  the  Bank  at  Montgomery,  in  a  sum  of  ten 
thousand  dollars,  and  they  have,  since  the  death  of  the  said 
Fisher,  paid  th^  same. 

"Pleas  filed,  Fall  Term,  1839." 
■  •  .  "  CoTTRELL  &  Pope,  for  the  defendants." 

"  And  the  plaintiff  moves  to  strike  out  all  the  pleas,  but  the 
5th  plea,  as  that  is  the  plea  of  payment,  since  the  last  continu- 
ance; and  on  the  5th  plea  the  plaintiff  takes  issue,  and  alleges 
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that  since  the  last  continuance,  said  defendant  has  not  paid  said 
plaintiff  said  note,  or  any  part  thereof,  and  of  this  he  puts  him- 
self on  the  country." 
"Replication  filed.  Fall  Term,  .1839." 

Darqan,  for  plaintiff. 

The  foregoing,  is  transcribed  from  the  record  in  the  words      -^||Ft 
and  figures  in  which  it  there  appears. 

At  the  Spring  Term  of  the  Circuit  Court,  holden  in  1840,  the 
cause  was  submitted  to  a  jury,  who  in  the  judgment  entry,  it  is 
said,  were  "  sworn,  well  and  truly  to  try  the  issue  joined  be- 
tween the  parties,  &c." 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  the 
Court.  From  the  bill  of  exceptions,  it  appears,  that  the 
defendant  moved  the  Court,  to  enter  judgment  for  him,  on 
his  first,  second,  third,  fourth,  sixth  and  seventh  pleas,  which 
were  not  replied  to  by  the  plainiifTs,  and  to  which  issue  was 
not  consequently  taken.  This  motion  was  overruled  by  the 
Court,  and  the  defendant  excepted. 

It  further  appears,  that  after  the  plaintiffs  had  read  to  the  ju- 
ry, the  note  declared  on,  the  defendant  proved  by  a  witness, 
that  while  the  same  was  in  the  possession  of  the  payee,  the 
payee  agreed  with  the  defendant  and  his  co-partner,  since  de- 
ceased, that  he  would  receive  in  payment  of  the  note,  good 
paper  on  third  persons,  and  that  he  would  also  receive  his  own 
notes,  bills  of  exchange,  &c.  The  defendant  then  offered  in 
evidence,  several  promissory  notes  of  the  payee,  and  one  bill 
of  exchange,  accepted  by  him;  all  of  which  he  proved,  that  he 
owned,  while  the  note  sued  on,  was  in  the  payee's  possession. 

The  defendant  also  offered  to  prove,  that  himself  and  co- 
partner, had  paid  to  the  Branch  of  the  Bank  of  the  Stale  of 
Alabama  at  Montgomery,  ten  thousand  dollars,  for  the  plain- 
tifTs  intestate,  on  his  own  paper,  for  the  payment  of  which  they, 
(defendants)  were  sureties;  that  payment  was  m^e  the  13th 
September,  1838*.  though  they  became  the  sureties  of  the  in- 
testate, before  the  note  sued  on  was  made.  To  the  admission 
of  this  evidence,  the  plaintiffs- objected,  and  the  same  was  ex- 
cluded by  the  Court ;  whefeupon,  the  defendant  excepted. 

And  a  verdict  and  judgment  being  rendered  in  favor  of  the 
13 
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plaintiffs,  the  defendant  has  prosecuted  a  writ  of  error  to  this . 
Court.  ' 

J.  B.  Clark,  for  the  plaintiffs  in  error. 
Cook,  for  the  defendant. 

COLLIER,  C.  J. — A  plea  of  matter,  arising  since  the  last 
continuance,  as  it  is  technically  called,  is  a  waiver  of,  and  sub- 
stitute for,  all  former  pleas.  6  Dane's  Ab.  3L  Stephen  on 
Plead.  65;  Kimba  v.  Huntington,  10  Wend.  Rep.  675;  Yeaton 
V.  Linn,  5  Peters'  Rep,  224  ;  Wilson  v.  Hamilton,  4  Serg't  & 
Rawle'sRep.  238.  But  there  is  a  distinction  as  to  a  ground  of 
defence,  which  has  arisen  after  issue  joined,  and  as  to  matter 
arising,  pending  the  suit,  but  before  plea.  In  the  former  case, 
the  defendant  must  plead  puis  darein  continuance  ;  in  the  lat- 
ter, he  should  show  that  his  defence  arose,  pending  the 
writ,  and  insist  that  the  plaintiff  should  not  further  have  or 
maintain  his  action,  &c-  6  Dane's  Ab.  32 ;  Yeaton  v.  Linn, 
5  Peter's  Rep.  224  ;  Covell  v.  Weston,  20  Johns.  Rep.  418. 

In  the  case  at  bar,  the  defendant  designated  his  plea,  a  plea, 
of  payment  puis  darein  continuance :  we  say  designated,  for 
it  is  not  drawn  out  at  length  ;  but  we  know  that  such  was  not 
its  character,  because  there  was  no  issue  joined  or  plea  filed, 
when  it  was  pleaded.  We  may  then  consider  it  as  an  original 
plea,  and  pleadable  with  other  pleas  in  bar,  under  our  statute, 
which  allows  a  defendant  to  plead  more  pleas  than  one. 

In  Covell  v.  Weston,  20  Johns.  Rep.  414, the  defendant  plea- 
ded, non  assiimpsif,  and  a  special  plea  against  the  further  main- 
tenance of  the  action,  of  matter  arising  after  suit  brought ;  no 
objection  was  made  to  the  joining  of  the  pleas,  and  the  latter 
plea  was  held  good  on  demurrer. 

The  plaintiff  might  have  recognized  the  first,  second,  fourth 
and  sixth  pleas,  had  he  throught  proper,  but  he  was  not  oblig- 
ed to  do  so.  That  question  was  decided  in  Kelly  v.  Owen, 
Minor's  Rep.  252,  in  which  the  defendant  pleaded  thus :  "Pay- 
ment and  set  off;"  after  which  followed  the  n*me  of  his  coun- 
sel. The  Court  said:  "If  these  words  had,  by  consent,  been 
received  as  pleas,  and  issues  taken  thereon,  we  should  have 
regarded  them  as  such."  • 

The  third  and  sqvcnth  pleas,  would  have  been  bad  on  de- 
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murrer,  and  the  question  now  is,  should  the  Circuit  Court  have 
put  the  plaintiff  to  his  demurrer,  or  was  it  permissible  to  treat 
them  as  nullities. 

In  Thelusson  v.  Smyth,  5  D.  &  E.  Rep.  152,  the  defendant, 
under  an  order  to  plead  an  issuable  plea,  put  in  a  plea,  which 
though  informal,  went  to  the  substance  ;  it  was  held,  the  plain- 
tiff could  not  sign  judgment  as  for  want  of  a  plea,  but  must  de- 
mur.    So  in  Falls  v.  Stickney,  3  Johns.  Rep.  541,  a  motion 
was  made  for  judgment,  on  the  ground  that  the  plea,  which 
had  been  put  in,  was  a  nullity.     The  Court  said,  "if  a  plea  is 
bad  or  frivolous,  the  plaintiff  ought  either  to  demur  to  it,  or  treat 
it  as  a  nullity,  and  enter  a  default,  without  any  application  to 
the  Court.     Had  the  plaintiff  demurred,  the  defendant  might 
have  obtained  leave  to  amend,  and  the  motion  was  overruled. 
And  in  Piatt  v.  Robblns,  Coleman  and  Cain's  Cases,  85,  it  was 
moved,  on  behalf  of  the  plaintiff,  that  judgment  by  default  be 
rendered  against  the  defendant,  on  the  ground,  that  the  pleas 
filed,  were  nullities.     To  which  the  Court  replied:  "If  pleas 
are  not  palpably  bad  and  void  upon  the  face  of  them,  the  op-' 
posite  party  must  resort  to  his  demurrer.     All  the  Court  have  ' 
doubts  as  to  one  plea,  and  some  of  them  as  to  all;  and  therefore, 
the  plaintiff  must  take  nothing  by  his  motion." 

There  can  be  no  question,  that  both  the  third  and  seventh 
pleas,  are  demurrable;  the  former,  for  not  alleging  the  payment 
of  the  intestate's  notes  to  have  been  made  at  such  time,  as  would 
make  their  payment  available  in  defence  to  the  action;  and  the 
latter,  in  seeking  to  set  off  a  demand,  acquired  subsequent  to 
the  intestate's  death,  without  any  contract  to  authorise  it.  But 
neither  of  these  pleas  can  be  regarded  as  nullities.  True,  they 
are  eminently  deficient  in  form ;  but  the  third  plea  discloses 
matter  of  substance,  and  we  apprehend,  could  be  amended 
in  the  particular  we  have  mentioned.  If  this  was  done,  and  the 
proper  commencement  and  conclusion  given,  we  can  discover 
no  objection  that  could  then  be  made  to  it. 

We  then,  think  the  Circuit  Court  should,  on  motion  of  the 
plaintiff,  have  stricken  out  all  the  pleas  of  which  he  took  no 
.  notice;  should  have  put  him  to  his  demurrer  to  the  third  and 
seventh,  or  else  should  have  given  tothe  defendant,  the  benefit 
of  the  two  latter.  Had  the  Court  have  stricken  out  the  pleas, 
or  sustained  a  demurrer  to  them,  the  defendant  might  have  ob- 
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tained  leave  to  amend,  and  thus  have  presented  his  entire  de- 
fence for  adjudication.  But  the  Court,  disregarding  the  motion, 
both  of  the  plaintiff  and  defendant,  gave  no  judgment  upon  the 
pleadings. 
HfSt  The  record  clearly  indicates,  that  the  case  was  tried,  under 
an  impression  by  the  Court,  and  the  counsel  for  the  plaintiff  in 
error,  that  the  plea  of  payment,  puis  darein  continuance,  was 
technically  pleaded,  and  waived  by  operation  of  law,  all  other 
pleas.  This  notion,  we  have  seen,  was  not  well  founded  ;  the 
character  of  the  plea,  was  not  such  as  was  supposed,  and  might 
have  been  interposed  with  other  grounds  of  defence. 

We  will  not  say  that  where  the  defendant  pleads  several 
pleas,  and  goes  to  trial  without  objection,  on  an  issue  taken  on 
one,  that  he  can  be  afterwards  permitted  to  object,  that  all  his 
pleas  were  not  disposed  of :  such  is  not  the  present  case.  No 
consent  was  given  nor  can  it  be  implied;  but  the  defendant  urg- 
ed the  Court  to  a  decision  on  his  pleas. 

In  Bondurant,  et  al.  v.  Woods  <fc  Abbott,  1  Ala.  Rep.  N.  S. 
543,  which  was  a  proceeding  against  a  sheriff  and  his  securi- 
ties, for  the  failure  of  the  former  to  return  a  writ  oi  fieri  facias , 
by  consent  of  parties,  the  cause  was  submitted  to  the  Court  for 
its  decision,  and  a  judgment  rendered  for  the  plaintiff.  This 
Court  intimated  the  opinion,  that  by  submitting  the  case  to  the 
Court,  the  defendants  had  waived  a  demurrer  which  was  found 
in  the  record  to  the  notice ;  and  as  the  demurrer  was  not  sus- 
tainable, the  omission  to  dispose  of  it,  was  not  error.  That 
case,  it  will  be  seen,  has  no  analogy  to  the  present,  but  was  de- 
cided upon  reasoning  entirely  unlike  that,  which^must  control 
otir  judgment  now. 

To  conclude,  we  are  of  opinion,  that  the  failure  to  dispose  of 
the  third  and  seventh  pleas  by  the  Circuit  Court,  was  an  error; 
and  its  judgment  is  reversed,  and  the  cause  remanded. 
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Peters  v.  Heydenfeldt. 

.  1.  Where  the  declaration  shows  that  the  action  is  founded  on  a  contract  for  which 
the  estate  is  not  chargeable,  and  for  which  the  administrator  is  personally  re- 
sponsible, the  addition  of  "  administrator"  to  the  name  of  the  defendant  in 
the  writ  and  declaration,  will  be  considered  a  mere  description  of  the  person. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

THIS  was  an  action  of  assumpsit,  by  the  defendant  in  error, 
against  the  plaintiffin  error,  as  administrator  of  William  Bryant. 

In  the  declaration,  the  defendant  is  charged  as  being  indebt- 
ed to  the  plaintiff,  for  the  work  and  labor,  care  and  diligence  of 
the  plaintiff,  as  attorney  and  counsellor  at  law  of  the  defendant, 
in  prosecuting,  defending  and  soliciting  divers  causes,  suits  and 
business,  for  the  defendant,  as  administrator  of  William  Bry- 
ant, and  for  fees  due  him  in  respect  thereof. 

The  second  count,  on  a  quantum  meruit,  charges  the  services 
to  have  been  rendered  for  the  defendant,  and  upon  his  retainer 
in  and  about  the  prosecuting,  defending  and  soliciting  divers 
other  causes,  suits,  &c.  connected  with,  and  arising  from  his 
administration  of  the  estate  of  William  Bryant,  &c.  and  being 
so  indebted,  (fee. 

The  defendant  failing  to  appear,  a  judgment  by  default  was 
taken,  and  writ  of  inquiry  awarded,  and  the  jury  having  re- 
turned a  verdict  in  favor  of  the  plaintiff,  for  nineteen  hundred 
dollars.  Judgment  was  rendered  against  the  defendant  de  bo- 
7iis  propriis,  from  which  he  prosecutes  this  writ  of  error,  and 
assigns  for  error, 

1.  That  the  suit  is  against  the  plaintiff  in  error,  as  admin- 
istrator, and  the  declaration  does  not  show  any  liability  of  the 
estate. 

2.  The  judgment  does  not  follow  the  writ  and  declaration. 

John  H.  Peters,  for  plaintiffin  error. 
'     Joshua  L.  Martin,  contra. 
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ORMOND,  J. — The  declaration  shows  very  conclusively, 
that  the  action  is  founded  on  a  contract  made  by  the  adminis- 
trator, by  which  the  estate  could  not  be  charged  in  this  action, 
but  for  which  he  is  individually  responsible.  The  addition  of 
"  administrator,"  to  his  name  in  the  writ  and  declaration,  can- 
not vitiate,  as  for  the  reasons  given,  the  declaration  shows  that 
he  was  not  sued  in  that  capacity.  The  addition,  therefore,  is  a 
mere  description  of  the  person,  and  will  not  vitiate.  It  follows 
from  this,  that  the  judgment  below  was  correct,  and  it  is  there- 
fore affirmed. 


The  Bank  of  Mobile  v.  Huggins,  adm'r  of  Vedder,  survivor 
of  Blair  &  Vedder. 


.4*  When  there  are  several  counts  to  a  declaration,  a  general  demurrer  to  the 
whole  can  be  sustained,  only  in  the  event  that  there  is  a  misjoinder  of  actions 
if  any  one  of  the  counts,  are  sufficient. 
"•  Whenever  a  contract  includes  a  bailment,  and  it  is  broken  by  the  bailee,  either 
case  or  assumpsit  may  be  brought  by  the  bailor.  A  count,  setting  out  a  con- 
tract,  to  perform  specific  acts,  with  respect  to  a  note  deposited  for  collection, 
and  showing  a  breach  of  the  contract,  is  a  declaration  in  assumpsit. 

3.  When  a  note  is  deposited  with  a  Bank  for  collection,  and  no  special  agreement 
is  made,  the  contract  to  be  implied,  is  one  of  agency ;  and  no  other  duties  are 
imposed  by  law,  on  a  Bank,  different  from  those  imposed  on  any  other  agent. 
The  first  duty  of  an  agent,  in  such  a  case  is,  to  follow  his  instructions  ;  if  none 
are  given,  it  is  his  duty  to  present  the  note  at  the  time  and  place  fixed  for  pay- 
ment ;  or  if  no  place  is  designated,  to  use  due  diligence  to  make  a  demand  ;  if 
payment  is  refused,  it  is  then  his  duty  to  give  immediate  notice  to  his  princi- 
pal, that  he  may  lake  the  measures  necessary  for  his  own  security.  These  du- 
ties  are  imposed  by  the  general  law  of  agency  ;  but  others  may  arise  out  of 
local  laws  ;  as  if  damages  are  given  on  the  protest  of  a  note  ;  or  if  a  protest  is 
essential  to  fix  the  liabilities  of  other  parties. 

4.  In  the  absence  of  any  local  custom,  it  is  not  incumbent  on  the  agent  to  notify 
the  indorsers,  unless  he  is  directed  by  his  principal  to  do  so ;  nor  to  cause  the 
note  to  be  protested,  unless  this  is  necessary  to  fix  the  liability  of  other  parties ; 
or  to  give  his  principal  some  advantage,  which,  otherwise,  the  law  would  not 
accord  to  biro. 

5.  An  agent,  in  case  of  a  neglect  of  duty,  is  liable  to  nominal  damages  upon  the 
breach  of  his  contract,  and  if  any  loss  has  been  sustained  by  the  principal,  in 
consequence  of  the  neglect,  he  is  liable  to  the  actual  loss  incurred,  but  not  to 
any  greater  extent. 
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6.  The  discharge  of  a  solvent  party  to  a  note,  in  consequence  of  an  act  of  negli' 
gence,  by  the  agent,  is  not  an  actual  loss,  when  there  are  other  solvent  parties' 
who  remain  bound  to  the  principal ;  and  it  rests  with  the  principal  to  show,  be" 
fore  he  is  entitled  to  recover  the  amount  of  the  note  as  damages,  that  the  par- 

*      ties  who  remain  bound  to  him,  are  unable  to  pay. 

7.  An  agent  is  not  liable  for  an  omission  to  notify  the  indorsers  of  a  note,  deposi- 
ted with  him  for  collection,  unless  he  is  instructed  to  do  so  ;  or  unless  he  omits 
to  inform  his  principal  of  the  default. 

8.  When  a  note  is  withdrawn  by  the  owner  from  the  Bank,  where  it  was  deposi- 
ted for  collection,  the  Bank  is  not  discharged  from  its  liability  to  damages,  if 
it  has  emitted  to  give  notice  to  the  principal,  of  the  non-payment. 

9.  When  a  note  ie  deposited  with  a  Bank  for  collection,  and  an  entry  is  made  on 
the  bank  book  o£the  depositor,  the  contract  of  agency  is  not  waived  or  rescind- 
ed, by  cancelling  the  entry  in  the  bankbook.  The  only  effect  of  such  a  can- 
cellation is,  to  show  that  the  note  has  been  returned  to  the  depositor,  who  js  aU' 
thorised  to  deal  with  it  as  he  pleases. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  county. 

ACTION  of  assumpsit.  The  first  count  of  the  declaration 
is  on  a  special  contract,  between  the  Bank  of  Mobile  and  Blair 
and  Vedder,  by  which  the  Bank,  in  consideration  that  Blair 
and  Vedder  would  deposit  in  its  custody  a  certain  note,  then 
running  to  maturity,  made  by  one  Roberts,  and  endorsed  by 
one  Mayrant,  and  also  by  Blair  and  Vedder,  who  owned  it, 
promised  and  undertook,  that  the  Bank  would  cause  the  note 
to  be  presented  for  payment,  and  demand  the  same  at  the  place 
where  it  was  made  payable,  on  the  day  provided  for  payment, 
and,  in  case  the  same  was  not  paid,  to  protest  it  in  due  course 
of  law.  The  breach  of  this  contract  is  alleged  to  be,  that  the 
Bank  did  not  demand  payment ;  nOr  cause  the  note  to  be  pro- 
tested, and  give  notice  of  the  non-payment  to  Blair  and  Vedder. 

The  second  count  describes  the  'contract  as  one,  to  place 
the  note  in  the  hands  of  a  notary,  to  be  protested,  if  payment 
was  not  made  on  the  day  it  became  due.  The  breach  is  as- 
'  signed,  that  the  Bank  did  not  cause  the  note  to  be  placed  in  the 
■'  hands  of  a  notary,  whereby  the  Bank  became  liable  to  pay. 
&c.  concluding  with  a  supei'  se  assumpsit  for  the  amount  of 
the  note. 

The  third  count  is  a  general  one,  including  the  common  counts, 
for  goods  sold,  money  lent,  paid,  had  and  received,  and  due 
■  on  account  stated. 

The  defendant  demurred  generally  to  the  whole  declaration ; 
but  the  demurrer  being  overruled,  the  plea  of  non  assumpsit 
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was  pleaded,  and  on  this  issue,  the  cause  was  tried  by  a  jury, 
who  returned  a  verdict  for  the  plaintiffs,  on  which  judgment 
was  rendered  for  the  amount  of  the  note,  and  interest. 

In  the  course  of  the  trial,  a  bill  of  excptions  was  sealed,  at 
the  instance  of  the  Bank,  which  discloses  that  the  plaintiffs  of- 
fered evidence  tending  to  prove  that  the  note  was  deposited 
with  the  Bank  of  Mobile  for  collection;  and  that  the  Bank  fail- 
ed to  have  it  protested ;  and  also  failed  to  give  notice  to  May- 
rant,  the  indorser. 

It  was  also  proved,  that  the  note  was  indorsed  first  by  May- 
rant;  second,  by  Blair  and  Vedder;  that  in  consequence  of  a 
mistake  on  the  part  of  the  officers  of  the  Bank,  with  respect  to 
the  time  when  the  note  became  due,  no  steps  were  taken  to  no- 
tify the  ind.orsers.  There  was  no  evidence  that  the  indorsers 
were  notified ;  or  that  notice  of  the  non-payment  was  given  to 
Blair  and  Vedder. 

1.  The  Circuit  Court  charged  the  jury,  if  the  Bank  received 
the  note  for  collection,  then  it  was  the  duty  of  the  Bank  to  cause 
notice  to  be  given  to  the  indorsers;  and  if  the  indorser,  May- 
rant,  was  discharged,  in  consequence  of  the  failure  of  the  Bank 
to  take  measures  to  charge  the  indorsers,  by  notice  of  the  non- 
payment of  the  note,  then  the  Bank  was  liable. 

2.  The  defendant  gave  in  evidence,  facts,  tending  to  prove 
that  Mayrant,  the  indorser  of  the  note,  was  insolvent  at  the 
time  when  the  note  became  due;  and,  on  this  evidence,  request- 
ed the  Court  to  charge  the  jury,  that  if  Mayrant  was  insolvent, 
the  plaintiffs  had  sustained  no  damage  by  the  failure  of  the 
Bank  to  give  him  notice ;  and  in  that  event,  the  plaintiff  could 
not  recover  without  proving  damages.  This  charge  was  re- 
fused, and  the  jury  were  instructed  that  the  insolvency  of  the 
indorser  did  not  pleclude  the  plaintiffs  from  maintaining  the  ac- 
tion ;  that  the  jury  must  determine  the  damages  from  a  consid- 
eration of  the  whole  of  the  evidence,  and  if  the  plaintiffs  made 
out  their  case,  they  weft  entitled  to  nominal  or  full  damages, 
as  the  evidence  warranted. 

3.  The  defendant  requested  the  Court  to  charge  the  jury, 
that  protest  of  the  note,  and  notice  to  the  maker,  not  being  ne- 
cessary, the  plaintiffs  could  not  recover  without  showing  that 
the  maker  was  insolvent.     This  was  refused  by  the  Court.* 

4.  The  defendent  offered  evidence,  tending  to  show,  that  the 
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note  was  received  from  the  Bank,  by  Blair  and  Vedder,  soon 
after  it  became  due,  and  that  it  was  by  them  deposited  with  an 
attorney  for  collection;  that  it  remained  in  the  hands  of  the 
attorney  for  several  months ;  after  which,  it  was  offered  to  the 
Bank,  and  payment  demanded ;  it  was  also  proved,  that  the 
receipt  on  the  bank  book  of  Blair  and  Vedder,  where  the  note 
was  entered,  was  cancelled.  The  defendants  requested  the 
,  Court  to  charge  the  jury,  if  they  believed  that  Blair  and  Ved- 
der took  the  note  from  the  Bank,  and  held  and  used  it  as  their 
own,  for  several  months,  and  then,  for  the  first  time,  returned 
it  to  the  Bank  and  demanded  payment,  the  Bank,  in  such  event, 
was  not  liable. 

The  Court  refused  to  give  this  charge,  as  asked  for,  but  in- 
structed the  jury,  that  the  Bank,  by  assuming  to  collect  the  note, 
had  engaged  to  give  notice  lo  the  indorsers,  or  to  the  plaintiffs  ; 
that  if  the  Bank  failed  to  give  this  notice,  it  made  itself  liable  ; 
that  if  the  plaintiffs,  after  receiving  the  note  from  the  Bank, 
had  received  payment  thereof,  either  in  part,  or  in  full,  the  de- 
fendant might  show  it,  and  reduce  the  damages  to  the  extent  of 
the  payment. 

5.  The  Court  refused  to  charge  the  jury  that  the  Bank  was 
not  liable,  if  the  plaintiffs,  when  they  received  the  note  from  the 

•  Bank,  cancelled  tffe  receipt  which  it  had  given  for  the  same. 

6.  The  Court  also  refused  to  charge  the  jury  that  the  plain- 
tiffs could  not  recover,  if  Mayrant,  the  indorser,  was  insolvent, 
when  they  offered  to  return  the  note  to  the  Bank. 

7.  And  further  refused  to  charge  the  jury,  that  the  plaintiffs 
should  not  have  received  the  note  from  the  Bank,  if  they  intend- 
ed to  hold  the  Bank  liable. 

The  defendant  excepted  to  the  several  charges  given,  and  re- 
fused to  be  given. 

The  Bank  now  prosecutes  this  writ  of  error,  and  here  as- 
signs as  causes  of  reversal,  that  the  Circuit  Court  erred: 

1.  In  not  sustaining  the  demurrer  to  the  declaration. 

2.  In  the  several  charges  given  and  refused. 

Gayle,  for  the  plaintiff  in  error,  insisted  that  the  special 

.counts  were  substantially  counts  in  case,  and  therefore,  could 

not,  properly,  be  joined  with  the  common  counts  in  assumpsit. 

.The  instructions  given  the  jury,  contemplate  the  Bank  as  liable 
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for  the  amount  of  the  note,  in  consequence  of  the  failure  to  pro- 
test and  give  notice  to  the  indorser.  But  it  is  clear,  that  the 
liability  was  only  to  the  extent  of  the  damages  actually  sus- 
tained; and  not  even  those  if  the'contract  was  determined  by 
the  cancellation  of  the  receipt  given  by  the  Bank.  : 

Campbell,  contra,  contended,  that  the  instructions  given 
were  substantially  correct;  they  assume,  that  as  the  Bank  un- 
dertook the  collection  of  this  note,  it  became  liable  by  the 
omission  to  notify  the  endorser,  or  the  plaintiff's.  The  extent  of 
the  liability  was  not  determined  by  the  Court,  but  was,  on  the 
contrary,  left  to  the  jury  to  be  determined  by  them,  from  all  the 
circumstances.  This  view  is  fully  sustained  by  many  cases. 
Smedes  v.  Ban|c  of  Utica,  20  John.  372  ;  S.  C.  on  error,  3  Cow- 
en,  663;  McKensler  v.  Bank  of  Utica,  9  Wend.  46;  S.  C.  on 
error,  1 1  ib.  473 ;  Bank  at  Montgomery  v.  Knox,  1  Ala.  Rep. 
N.  S.  148. 

The  Bank,  by  its  omission  to  give  the  necessary  notice,  made 
the  note  its  own,  and  became  liable  to  the  plaintiffs /or  the  whole 
amount,  if  any  solvent  party  was  discharged  by  the  negli- 
gence. Prichard  v.  The  Louisiana  Bank,  2  Louis.  Rep.  415  ; 
Durnford  v.  Pattison,  7  Martin,  460;  Miranda  v.  The  City 
Bank.  6  Louis.  Rep.  741 ;  Crawford  v.  Louisiana  State  Bank, 
1  Martin,  N.  S.  214;  Montillet  v.  Bank  fj,  S.  ib.  365;  Bant 
of  Washington  v.  Triplett  &  Neele,  1  Peters,  26. 

Here,  it  was  shewn,  that  a  party  able  to  satisfy  the  note,  was 
discharged;  and  if  the  maker  of  the  note  was  solvent  and  able 
to  pay,  it  was  incumbent  on  the  defendant  to  show  the  fact  in 
mitigation  of  damages,  when  it  is  conceded  that  this  evidence 
could  properly  be  received  for  such  a  purpose.  Crawford  v, 
Louisiana  State  Bank,  1  Martin,  N.S.  214;  St.  John  v.  O'Con- 
nell,  7  Porter,  466 ;  Trotter  v.  Crockett,  2  Porter,  410. 

All  the  charges  which  were  requested  by  the  defendant, 
with  regard  to  the  main  question,  assume  that  the  Bank  was 
not  liable,  if  any  of  the  parties  to  the  note  were  solvent.  The 
liability  was  incurred  when  the  Bank  omitted  to  give  the  no- 
tice, and  no  proof  of  actual  damage  was  necessary  on  the  part 
of  the  plaintiffs.  Allen  v.  Sudani,  17  Wend.  368;  Van  Wart 
v.  Woolley,  3  B.  &  C.  439 ;  S.  C.  at  Nisi  Prius,  5  M.  &  M.  526 ; 
1  Livermore  on  Agency,  398.  If  the  Court  had  been  request* 
ed  to  instruct  the  jury  as  to  the  extent  of  the  liability,  the  ques 
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tions  now  argued  might  have  arisen ;  but,  as  no  such  request 
was  made,  the  Court  was  right  in  refusing  the  instructions  in 
the  terms  they,  were  demanded. 

The  judgment  of  the  Circuit  Court  was  reversed  at  the  last 
January  term,  but  a  re-hearing  was  afterwards  allowed,  on  the 
application  of  the  defendants  in  error.  At  this  term,  the  case 
was  re-argued  by  Campbell  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— 1.  As  the  demurrer  is  a  general 
one  to  the  whole  declaration,  according  to  the  established 
course  of  practice,  it  can  be  sustained  only  in  the  event,  that 
all  of  the  several  counts  are  defective ;  or  unless  there  is  a  mis- 
joinder of  actions.  Pettigrew  v.  Pettigrew,  1  Stewart,  580. 
A  critical  examination  into  the  correctness  of  the  special  counts, 
is  unnecessary,  because,  if  these  were  admitted  to  be  defective, 
the  result  would  not  be  varied,  so  far  as  regard  is  had  to  the 
judgment  on  the  demurrer,  inasmuch  as  the  common  counts, 
against  which  no  objection  is  made,  are  sufficient  to  sustain  the 
declaration,  if  there  is  no  misjoinder. 

2.  Whenever  a  contract  includes  a  bailment,  and  it  is  bro- 
ken by  the  bailee,  either  case  or  assumpsit  may  be  sustained 
by  the  bailor,  at  his  option ;  if  he  declares  in  case,  the  fraud  or 
negligence  of  the  bailee  constitutes  ihe  gravamen  of  the  charge ; 
if  in  assumpsit,  then  the  promise  and  undertaking,  with  its 
breach,  constitutes  the  ground  of  the  action.  1  Chitty  Plead. 
153,  and  cases  there  cited.  On  looking  into  the  special  counts, 
we  find  each  of  them  to  contain  the  distinct  averment,  of  a  con- 
tract to  perform  specific  acts,  with  reference  to  a  note  deposit- 
ed for  collection;  and  it  is  averred,  that  these  acts  have  not 
been  performed.  We  think  it  very'clear,  that  both  these  counts 
are  in  assumpsit,  and  not  in  case ;  consequently,  the  objection 
of  a  misjoinder  of  actions,  is  not  supported  by  the  record.  We 
may  remark,  that  one  of  these  counts  concludes  with  a  super 
se  attsumpsit,  for  the  amount  of  the  note,  but  this  irregularity 
can  only  be  reached  by  a  special  demurrer,  as  enough  without 
it  would  remain  to  make  a  perfect  declaration. 

3.  The  instructions  given  and  refused  to  be  given  to  the  ju- 
ry, are  numerous,  and  it  will  be  most  convenient,  before  enter- 
ing upon  the  particular  consideration  of  each,  to  ascertain  what 
duties  were  imposed  by  law  on  the  Bank,  when  it  received 
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this  note,  under  the  circumstances  disclosed  by  the  bill  of  ex- 
ceptions;  and  then  to  determine  what  the  extent  of  the  liabili- 
ty arising  out  of  a  failure.  It  does  not  appear  that  any  special 
agreement  was  entered  into  between  the  owners  of  the  note  and 
the  Bank;  but  the  contract  is  to  be  implied,  from  the  fact  that 
the  note  was  deposited  or  placed  with  the  bank  for  collection  ; 
the  note  is  described  as  having  been  payable  at  the  bank. 

This,  then,  seems  to  be  the  case  of  a  naked  agency  ; 
for  there  is  nothing  to  vary  the  law  of  the  case,  in  the  fact, 
that  the  agent  is  a  banking  corporation.  No  other  duties  are 
imposed  on  such  a  corporation,  which  are  not  imposed  on  any 
other  agent,  possessing  skill  in  the  particular  business  entrust- 
ed to  his  care.  What  then  is  the  duty  of  an  agent,  with  whom 
a  note  is  deposited  for  collection  ?  His  first  duty,  unquestiona- 
bly, is  to  follow,  with  precision,  such  instructions  as  may  be  gi 
ven  to  him  by  his  principal  ;  and  in  the  absence  of  any  specific 
instructions,  he  is  bound  to  present  the  note  at  the  time  and 
place  fixed  for  payment ;  or,  if  no  place  is  designated  by  the 
note,  to  use  due  diligence  to  make  a  demand.  If  payment  is 
refused,  it  is  then  his  duty  to  give  immediate  notice  to  his  prin- 
cipal, that  he  may  take  the  necessary  measures  for  his  own  se- 
curity. Paley  on  Agency,  6,37;  Beame's  Lex  Mer.  431; 
Van  Wart  v.  Woolley,  3  B.  &  C.  439. 

Thus  far  the  duties  are  imposed  by  the  general  law  of  agen- 
cy, and  the  law  merchant ;  but  doubtless,  other  duties  may  a- 
rise  out  of  local  laws;  as  if  damages  are  given  upon  the  protest 
of  a  bill  or  note  ;  or,  if  a  protest  is  essential  to  fix  the  liability  of 
any  party  to  it. 

4.  But,  in  the  absence  of  a  local  custom  or  usage,  we  do  not 
consider  it  incumbent  on  an  agent  to  notify  the  indorsers,  unless 
he  has  particular  instructions  from  his  principal  to  do  so.  Nor 
do  we  consider  it  the  agent's  duty  to  cause  a  note  to  be  pro- 
tested, unless  this  is  necessary  to  fix  the  liability  of  anterior  par- 
ties, or  to  give  his  principal  some  advantage,  which,  otherwise, 
the  law  would  not  accord  to  him.  It  is  true,  that  the  contrary 
of  this  seems  to  have  been  settled  by  the  Supreme  Court  of  New 
York,  in  Smedes  v.  The  Uticia  Bank,  20  John.  372;  S.  C.  on  er- 
ror, 3  Cowen,  663;  and  also  in  McKensler  v.  The  Bank  of  Uti- 
ca,  9  Wend.  46;  S.  C.  onerror.Jl  Wend.  473. 

In  the  case  first  cited,  the  evidence  showed  a  local  custom, 
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that  the  Banks  notified  all  the  indorsers  ;  but  the  Court  consi- 
dered this  to  be  the  general  law  of  agency.  The  same  doc- 
trine has  also  been  held  by  the  Supreme  Court  of  Louisiana, 
in  a  series  of  cases,  which  we  shall  hereafter  take  occasion  to 
examine,  in  connexion  with  another  aspect  of  this  case. 

We  are  reluctantly  compelled  to  differ  from  these  Courts, 
because,  it  seems  obvious  to  us  that  local  custom  has  been  con- 
sidered by  them  as  the  general  law  of  agency.  If  it  be  true, 
that  an  agent,  or  even  a  notary,  is  bound  by  law,  without  in- 
structions, to  give  notice  to  the  indorsers  of  a  note,  the  inquiry 
might  be  made — how  is  the  residence  of  eaclfc  of  them  to  be 
known  to  him ;  and,  if  not,  from  whom  is  he  ^to  derive  the  ne- 
cessary information,  to  enable  his  action  to  be  efficient  for  the 
security  of  the  holder,  and  for  indemnity  to  himself?  In  the 
very  nature  of  things,  there  are  matters,  of  which  the  agent 
and  notary,  both,  may,  and  oftentimes  must,  be  entirely  igno- 
rant;  and  to  impose  upon  either  of  them  the  necessity  of  as- 
certaining facts,  with  certainty,  would  be  an  intolerable  bur- 
then. Independent  of  the  fact,  that  these  decisions  are  in  di- 
rect conflict  with  the  elementary  writers,  Beames  and  Paley, 
whose  writings  have  almost  the  weight  of  adjudication,  they 
are  adverse  to  theopinions,  of  some  at  least,  of  the  most  distin- 
guished jurists  of  our  own  country.  Chief-Justice  Parsons, 
says  "  a  person  appointed  a  factor,  to  cause  a  bill  to  be  present- 
ed, is  intrusted  with  no  other  powers,  and  it  is  his  duty  to  noti- 
fy his  principal.  The  factor  may  not  know  to  which  of  the 
prior  parties  the  principal  intends  to  resort ;  and,  if  he  does,  he 
may  not  know  tlieir  domicils  ;  as  he  has  no  interest  in  the  bill, 
or  privity  with  the  parties."  Colt  v.  Noble,  5  Mass.  157.  The 
contest  in  that  case  was,  between  the  holder  and  the  indorser 
of  a  bill,  the  latter  claiming  to  be  discharged,  because  notice  of 
the  dishonor  of  the  bill  was  not  given  to  him  by  the  factor  ;  and 
when  if  it  had  been  so  given,  it  would  have  reached  him  some 
months  sooner  than  it  did  from  the  holder,  who  resided  at  Ma- 
dras. The  same  doctrine  is  held  in  the  case  of  Tunno  v.  La- 
gue,  2  Johns.  Cases,  1. 

.5.  The  duty  of  an  agent,  with  respect  to  a  note  deposited 
with  him  fpr  collection,  being  thus  ascertained,  the  more  im- 
portant question  arises  as  to  the  extent  of  his  liability,  in  case  of 
default.     It  is  apparent,  that  a  mere  agency  is  created  when  a 
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note  is  deposited  for  collection,  and  we  find  it  difficult  to  ima- 
gine any  circumstances  which  can  cast  on  one  standing  in  this 
relation,  a  liability  to  a  greater  extent  than  the  actual  amount 
of  injury  sustained  by  the  principal.  To  permit  a  recovery  for 
more,  would  be  to  inflict  damages  on  the  agent,  as  a  penalty  for 
his  misconduct  merely;  and  beyond  the  damage  sustained,  the 
principal  would  seem  to  have  no  better  title  than  an  indifferent 
person. 

It  is  well  observed  by  one  of  our  own  elementary  writers» 
that  "  the  loss  which  the  principal  has  sustained,  by  reason  of 
the  negligence  of  his  agent,  is  to  be  taken  as  the  true  measure 
ofdamages,  in  an  action  founded  upon  that  negligence.  This 
appears  to  follow  from  the  very  definition  of  damages,  they  be- 
ing a  recompense  given  by  the  jury  for  the  wrong  or  injury 
done  to  the  party."  1  Livermore  on  Agency,  398.  The  same 
principle  seems  to  have  furnished  the  rule  fortHe  decision  in  the 
case  of  Russell  v.  Palmer.  2  Wilson,  325.  The  defendant 
as  the  attorney  of  the  plaintiff",  had  recovered  a  judgment  against 
a  debtor,  and  omitted  to  charge  him  by  a  ca.  sa.  after  he  had 
been  surrendered  by  his  bail ;  in  consequence  of  which  he  was 
superseded.  The  action  was  ca^e,  for  the  negligence,  and  it 
was  ruled  by  the  Judge  who  tried  the  case,  that  the  defendant 
was  liable  for  the  whole  debt ;  but  the  Court  awarded  a  new 
trial  on  account  of  the  misdireciion,  because  the  action  sound- 
ed merely  in  damages,  and  the  jury  ought  to  have  been  left  at 
liberty  to  find  what  damages  they  thought  fit.  On  the  last 
trial,  the  jury  found  only  £500,  (the  debt  was  £3000,)  as  it 
appeared  the  debtor  was  not  perfectly  insolvent.  Now,  it 
seems  to  be  evident,  from  this  case,  that  it  the  plaintiff,  notwith- 
standing the  debtor  had  been  discharged  from  custody,  by  the 
negligence  of  the  defendant,  could  by^.  fa.  have  obtained  sa- 
tisfaction of  his  judgment,  nominal  damages  merely  would  have 
been  given. 

In  the  case  before  us,  can  the  owner  of  the  note  be  said  to 
have  sustained  any  more  than  nominal  damages,  if  he  has  a  per- 
fect.remedy  on  it  against  a  solvent  party? 

In  the  case  cited  from  Wilson,  the  plaintiff  had  two  reme- 
dies ;  one  by  ca.  sa.,  which,  by  the  common  law,  was  a  satis- 
faction of  the  debt ;  and  the  other,  was  by  a  fi.  fa.,  which 
might  be  productive  or  otherwise.     The  debtor  is  discharged 
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from  the  confinement,  by  the  negh'gence  of  the  defendant,  and;! 
so  far  as  this  remedy  was  concerned,  the  satisfaction  was  lost ;  ■ 
but  the  other  remedy  remained  ;  and  because  it  appeared  thai  - 
the  debtor  was  not  wholly  insolvent,  they  only  found  a  sum  much 
less  than  the  debt,  which  sum,  it  is  fair  to  presume,  was  that 
which  the  plaintiff  could  not  recover  by  his  other  remedy,  the 
Ji.fa. 

In  the  present  case,  if  the  maker  of  the  note  is  solvent,  it  can 
not  be  said  that  the  owners  have  sustained  actual  damage,  to 
the  amount  of  the  note,  although  the  indorser  has  been  dis- 
charged. Indeed,  this  very  question  is  noticed  by  Beames, 
who  says  "  when  any  person  has  bills  sent  to  him  to  procure 
an  acceptance,  with  directions  to  return  them,  or  hold  them  at 
the  order  of  the  seconds,  &c.,  and  the  person  to  whom  they 
are  sent,  either  forgets  or  neglects  to  demand  acceptance,  or  . 
he  suffers  the  party  on  whom  they  are  drawn,  to  delay  their  ac- 
ceptance, and  the  drawer,  in  the  interim,  fail,  he  is  certainly 
very  blame- worthy  for  his  carelessness  and  disregard  of  com- 
plying with  his  obligation  ;  though  this  will  not  subject  him  to 
the  payment  of  their  value."  He  adds,  "But  if  he  should  be 
urged  to  procure  acceptance  and  payment  of  a  bill  sent  to  him,, 
and  should  protract  or  defer  the  getting  it  done,  and  the  ac- 
ceptant,  being  ignorant  of  the  drawer's  circumstances,  declares 
he  would  have  accepted  it,  had  it  been  timely  presented  ;  the 
pei'son  guilty  of  the  neglect  will  be  obliged  to  ?nake  good  the 
loss  that  has  happened  to  his  correspondent,  purely  through 
his  omission  and  carelessness'^  Beame's  Lex  Mer. — bills  of 
ex.,  fig.  18. 

Some  reliance  is  placed,  by  the  defendant  in  error,  on  an  ex- 
pression of  Chief  Justice  Marshall,  in  the  case  of  The  Bank  of 
Washington  v.  Triplett  &  Neale,  (1  Peters,  26.)  The  facts 
of  that  case  were,  that  a  bill  drawn  by  one  Briscoe,  of  Alexan- 
dria, on  Carnes,  at  Washington  city,  payable  to,  and  indorsed 
by  Triplett  &,  Neale,  was  sent  to  the  Bank  to  procure  accep- 
tance and  payment.  When  the  bill  was  presented,  at  the  resi- 
dence of  Carnes,  for  acceptance,  he  was  absent  in  Baltimore. 
The  bill  was  not  protested  for  non-acceptance,  and  after  pro- 
test for  non-payment,  notice  was  given  to  Briscoe,  who  refused 
to  pay  it.  Evidence  was  also  given,  as  to  the  incompetency 
of  Carnes  and  Briscoe,  to  discharge  the  bill,  at  the  time  of  its 
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non-payment ;  and  that  since  that  period,  the  latter  had  inheri- 
ted an  estate.  The  bill  was  dated,  19th  June,  1817,  payable 
four  months  after  date,  and  was  protested  for  non-payment,  on 
the  24th  day  of  October,  the  fourth  day  after  that  expressed  on 
the  face  of  the  bill,  as  the  day  of  payment.  Judge  Marshall 
observes:  "The  first  prayer  of  the  defendants,  in  the  Circuit 
Court,  being  to  instruct  thejnry  that,  upon  the  whole  evidence 
the  plaintiff  ought  not  to  recover  ;  if  it  might  properly  be  grant- 
ed in  any  case,  in  which  any  testimony  was  offered,  certainly 
ought  not  to  have  been  granted,  if  any  possible  construction  of 
that  testimony  would  support  the  action.  The  liability  of  the 
Bank,  for  the  bill  placed  in  its  hands  for  collection,  undoubtedly 
depends  on  the  question,  whether  reasonable  and  due  diligence, 
has  been  used,  in  the  performance  of  its  duty.  To  maintain 
the  charge  of  negligence,  the  counsel  for  Triplett  &  Neale, 
have  alleged  the  failure  to  give  notice  of  the  non-acceptance  of 
the  bill,  and  failure  to  demand  payment  in  proper  time.  The 
counsel  for  the  Bank,  have  brought  the  first  question  more  dis- 
tinctly into  view,  by  a  more  definite  instruction,  which  was  af- 
terwards asked  respecting  it,  and  its  consideration  will  be  de- 
ferred until  that  prayer  shall  be  discussed  ;  but  the  first  will  be 
disposed  of  under  the  general  prayer.  Unquestionably,  hy 
failing  to  demand  payment  in  time,  the  Bank  would  make  the 
bill  its  own,  and  would  become  liable  to  Triplett  <^*  Neale  for 
its  amount.     The  inquiry,  therefore,  is  into  the  fact." 

It  is  evident,  we  think,  that  the  learned  and  lamented  Judge 
was  not  preparing  to  discuss  the  general  rule,  but  was  about 
to  enter  upon,  the  particular  one,  applicable  to  the  facts 
of  that  case ;  for  he  says,  the  prayer  ought  to  have  been 
refused,  if  any  possible  construction  of  the  testimony  would 
support  the  action.  As  to  the  extent  of  the  damages,  under  the 
proof,  the  Bank,  if  liable  at  all,  were  unquestionably  so  to  the 
full  amount  of  the  bill,  because  Briscoe  was  shown  to  be  sol- 
vent. This  case,  then,  in  our  opinion,  is  not  a  decision  upon 
the  point  now  to  be  determined. 

In  Van  Wart  v.  Wooley,  3  B.  &  C.  439,  Lord  Tenterden  uses 
an  expression  similar  to  that  of  Judge  Marshall,  with  regard  to 
an  agent  to  whom  a  bill  was  remitted  for  collection,  making  it 
his  own,  by  omitting  to  give  his  principal  notice  of  its  non-ac- 
ceptance ;  but  the  case  itself  explains  the  expression,  and  is  a 
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most  satisfactory  authority  to  show  that  an  agent,  guilty  of 
negligence,  is  only  liable  to  the  extent  of  the  injury  actually 
sustained  by  the  principal. 

Whatever  influence  the  opinion  of  Judge  Marshall,  in  the 
case  of  the  Bank  of  Washington  v.  Triplett  and  Neale,  may 
be  supposed  to  have  on  this  question,  it  must  be  borne  in  mind 
that  it  was  pronounced  in  January,  1828;  but  in  May,  of  the 
same  year,  we  find  him  giving  the  question  of  agency,  a  full, 
and  we  may  be  permitted  to  add,  a  most  luminous  examina- 
tion, and  he  then  comes  to  ihe  conclusion,  that  one  to  whom  a 
bill  is  remitted,  or  who  is  in  possession  of  a  note,  as  agent,  does 
not  bear  the  same  relation  to  his  principal,  that  the  holder  of  a 
bill  of  exchange  does  to  the  drawer  or  indorser;  nor  will  the 
same  negligence,  or  omission,  that  will  deprive  the  holder  of 
recourse,  against  the  previous  parties  to  a  bill,  make  the  agent 
subject  to  his  principal,  to  the  extent  of  the  bill  placed  in  his 
hands  for  collection.  He  also  determines,  that  the  relation  of 
principal  and  agent,  is  governed  by  the  general  rules  of  law, 
founded  on  reason;  and  if  the  principal  suffers,  through  the  remiss- 
ness or  negligence  of  the  agent,  the  actual  loss  sustained  by 
the  principal,  in  consequence  of  such  misconduct,  is  the  stand- 
ard by  which  his  damages  must  be  measured.  Hamilton  v. 
Cunningham,  2  Brock.  350.  See  also  Stow  v.  Bank  of  Cape 
Fear,  3  Dev.  408.  It  has  been  supposed  by  the  counsel  for  the 
defendant  in  error,  that  the  prmciple  governing  this  case,  was 
decided  by  this  Court,  in  the  Branch  Bank  at  Montgomery  v. 
Knox  &  Co.  1  Ala.  Rep.  N.  S  148,  but  there  the  evidence  show- 
ed, that  solvent  parties  had  been  discharged,  and  those  who  re- 
mained liable,  were  shown  to  be  wholly  insolvent. 

It  must  be  admitted,  that  the  cases  determined  in  the  Su- 
prij^me  Court  of  Louisiana,  are  in  conflict  with  what  we  consid- 
er to  be  the  law.  They  held,  that  an  agent  is  bound  in  the 
same  manner,  and  to  the  same  extent,  as  if  he  was  a  party  to 
the  bill  or  note;  and  that  he  is  liable  for  the  amount  of  the  bill 
or  note  whenever  a  solvent  party  is  discharged,  although  other 
,  parties  may  continue  liable  who  are  able  to  pay.  Durnford  v.Pat- 
tison,7Martin,460;  Crawford  V.Louisiana  State  Bank,  1  Martm, 
N.  S.  214,  Montillet  v.  Bank  of  the  United  States,  ib.  365;  Pritch- 
ard  V.  Louisiana  State  Bank,  2  Louisiana  Rep.  415 ,  Miranda 

V.  City  Bank,  6  ib.  741.     But  they  also  held,  that  the  defaulting 
14 
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agent  is  entitled  to  a  cession  of  the  note,  when  a  recovery  is 
had. 

It  is  evident,  that  gross  injustice  would  frequently  be  wrought 
to  the  agent,  if  a  recovery  could  be  had  against  him  by  his 
principal,  when  there  was  a  solvent  party  remaining  bound,  as 
he  has  no  means  by  the  common  law,  to  compel  a  cession  of 
the  note,  and  he  certainly  is  invested  with  no  property  in  it,  by 
the  fact,  that  a  recovery  is  had  against  him  for  a  negligent  de- 
fault with  regard  to  it;  and  although  a  Court  of  Equity  might 
interfere  for  his  benefit,  that  cannot  alter  the  law.  In  every 
case  of  this  nature,  the  law  implies  some  damages  from  the 
breach  of  the  contract,  whether  actual  injury  has  resulted  or 
otherwise ; — Van  Wart  v.  Wooley,  3  B.  &  C.  439.  But  our 
conclusion  is,  that  the  extent  of  the  injury,  and  not  the  amount 
of  the  note,  is.  the  proper  criterion,  by  which  the  damages  are 
to  be  ascertained  ;  and  that  no  actual  damages  growing  out  of 
the  loss  of  the  debt  can  be  said  to  exist,  whilst  there  remains  a 
solvent  party,  who  is  bound  for  the  note.  This  vie  (v  of  the 
law  imposes  on  the  agent,  who  is  in  default,  the  liability  of  in- 
demnifying his  principal,  against  all  the  actual  losses  which 
have  been  sustained  in  consequence  of  his  negligence. 

6.  We  have  now  ascertained  what  is  the  duty  of  an  agent, 
with  regard  to  a  note  deposited  with  him  for  collection,  and 
the  extent  of  his  liability,  in  the  event  of  negligence  with  respect 
to  it.  It  is  further  necessary  to  determine,  in  what  manner  the 
extent  of  the  injury  is  to  be  made  apparent  to  a  jury. 

It  is  pressed  on  us  with  much  force,  that  when  the  plaintiff 
has  shown  the  discharge  of  one  of  the  parties  to  a  note,  in  con- 
sequence of  the  negligence  of  the  agent,  this  should,  prima 
facie,  be  considered  as  evidence,  sufficient  to  charge  him  with 
the  amount  expressed  to  be  due  by  the  note;  and  the  case  of  Allen 
v.  Sudam,  17  Wend.  368,  is  relied  on  to  show  that  a  more  strin- 
gent rule  has  been  settled  in  New  York.  In  that  case,  the 
Court  held,  that  as  the  jury  had  no  knowledge  what  the  amount 
of  the  damage  was,  except  from  the  proof  of  the  amount  of  the 
draft,  they  ought  to  find  the  amount  of  the  draft.  It  was  in  ev- 
idence, however,  that  the  draft  was  dated,  21st  July,  1833, 
at  two  months ;  it  was  deposited  with  the  agents  on  the  day  of 
.  its  date,  and  they  forwarded  it  to  the  place  where  it  was  pay- 
able, on  the  2d  of  September;  on  the  7th,  it  was  presented  for 
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acceptance,  and  on  the  10th,  acceptance  was  refused;  the  draft 
was  then  protested,  and  returned  to  the  agents  on  the  16th, 
who  gave  notice  to  the  principals  on  the  next  day.  On  the 
9th  October,  the  drawer  died,  insolvent,  he  having  given  in- 
structions to  the  drawees,  not  to  accept,  and  they  stating  in 
evidence,  that  they  would  not  have  accepted  the  draft  if  it  bad 
been  presented  earlier.  It  will  be  seen  that  this  case  is,  entire- 
ly at  variance  with  the  decision  in  Van  Wart  v.  Wooley,  on 
Vvhich  it  professes  to  be  founded,  for  in  that  case,  the  Court  of 
King's  Bench  place  their  judgment  on  the  fact,  that  inasmuch 
as  the  drawer  was  not  discharged  by  the  negligence  of  the 
agent,  the  principal  was  only  entitled  to  nominal  damages. 
We  cannot  bring  our  judgments  to  follow  the  rule  settled  in 
New  York,  as  to  the  ascertainment  of  the  damages.  The  gen- 
eral rule  of  evidence,  certainly  is,  that  the  affirmative  shall  be 
maintained  by  the  party  who  is  presumed  to  hBve  possession 
of  the  necessary  information  of  the  fact  to  be  established.  The 
mere  production  of  a  paper,  with  a  name  signed  to  it,  promis- 
ing to  pay  a  sum  of  money,  does  not  import,  necessarily,  that 
the  paper  has  any  actual  value.  Its  value  depends  entirely 
upon  the  ability  of  the  parties  to  comply  with  what  they  have 
promised.  The  knowledge  of  this  abihty  is  to  be  presumed  to 
be  with  the  person  who  has  an  interest  in  it ;  and  it  is  difficult 
to  conceive  how  a  mere  agent,  who  is  intrusted  with  the  paper 
only  for  one  specific  purpose,  in  no  ways  coupled  with  any  in- 
terest, can  be  held  to  proof  of  those  circumstances  on  which 
its  value,  or  its  worthlessness,  depend. 

It  is  supposed,  however,  by  the  counsel  for  the  defendant  in 
error,  that  this  feature  of  the  case,  was  decided  by  this  Court 
in  St.  John  v.  O'Connell,  7  Porter,  466.  The  proof  in  that  case 
was,  that  the  debtors  were  solvent ;  evidence  was  offered  by 
the  defendant,  who  had  converted  the  note,  that  nulla  bona, 
had  been  returned  to  an  execution  obtained  on  the  paper  con- 
verted. The  Circuit  Court  charged  the  jury,  that  the  measure 
of  damages  was  the  amount  of  the  note,  and  interest  to  the 
time  of  trial;  and  this  Court  held  the  charge  to  be  Correct,  un- 
der the  circumstances  of  the  case.  There  can  be  no  question, 
we  apprehend,  of  the  correctness  of  this  decision,  but  it  has  no 
tendency  to  support  the  proposition  contended  for. 

In  the  case  of  Stow  v.  The  Bank  of  Cape  Fear,  3  Dev. 
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408,  it  was  held,  in  an  action  similar  to  this,  that  the  amount 
of  the  bill,  is  not  the  criterion  to  govern  the  jury,  in  assessing 
the  damages,  unless  it  appears  that  the  plaintiffs  had  lost  that 
amount  of  money  by  the  misconduct  of  the  agent.  Judge 
Ruffin,  in  the  same  case,  shows  the  true  ground  of  the  distinc- 
tion between  an  action  of  this  nature,  and  one  against  a  sheriff 
for  an  escape. 

If  then,  the  plaintiff  is  compelled,  where  there  is  only  one 
party  liable  on  a  bill,  in  the  first  instance,  and  he  is  discharged 
by  the  neglect  of  the  agent,  to  shew  what  he  has  actually  lost, 
we  cannot  conceive  why  he  is  not  in  the  same  predicament, 
where  there  are  more  parties  than  one.  If  there  is  yet  a  sol- 
vent party  bound  to  pay,  we  repeat  that  the  principal  cannot 
be  said  to  have  lost  his  debt  through  the  negligence  of  the 
agent,  although  his  remedy,  and  right  also,  may  be  gone,  as  to 
other  parties.  But  it  is  unnecessary  for  him  to  ascertain  the 
inability  of  all,  or  any  of  the  parties,  by  suit,  if  he  is  prepared 
to  prove,  at  the  trial,  either  that  they  are  not  bound  in  law,  or 
are  unable  to  pay. 

7.  If  we  now  proceed  to  apply  the  law  of  the  case,  as  we 
have  ascertained  it,  it  will  be  seen  that  the  first  charge  given, 
is  not  in  accordance  with  the  rules  previously  stated  by  us. 
The  instruction  was,  that  it  was  the  duty  of  the  Bank,  to  cause 
notice  to  be  given  to  the  indorsers ;  and  if  the  indorser.  May- 
rant,  was  discharged  in  consequence  of  the  failure  of  the  Bank 
to  take  measures  to  charge  the  indorsers  by  notice  of  the  non- 
payment of  the  note,  then  the  Bank  was  liable.  It  is  true,  that 
this  charge  is  somewhat  modified  by  the  fourth,  which  seems 
to  have  been  intended  as  a  summing  up  of  the  law  of  the  case, 
when  the  Court  says,  (in  answer  to  a  request  by  the  Bank,  to 
instruct  the  jury,  that  it  was  not  liable,  in  consequence  of  the 
plaintiffs  having  taken  the  note  from  its  custody  and  cancelled 
the  entry  in  their  Bank  book.)  that  the  Bank,  by  assuming  to 
collect  the  note,  had  engaged  to  give  notice  to  the  indorsers, 
or  to  the  plaintiffs,  that  if  it  failed  to  give  such  notice,  it  made 
itself  liable;  that  if  the  plaintiffs,  after  receiving  the  note  from 
the  Bank,  had  received  payment  thereof,  either  in  part,  or  in 
full,  the  defendant  might  show  it  and  reduce  the  damages  to 
theextentof  the  payment.  But  the  modification  assumes  that 
the  Bank  became  liable  for  the  amount  of  the  note ;  and  that 
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this  could  only  be  reduced  by  proof,  on  the  part  of  Jlhe  defend- 
ant, that  the  whole,  or  a  part  of  it  had  been  paid.  In  both  these 
particulars,  there  is  error.  But  in  our  opinion,  the  charge  is 
also  obnoxious  to  the  objection,  that  it  was  well  calculated  to 
mislead  the  the  jury  from  a  consideration  of  a  fact,  which  it 
was  essential  for  the  plaintiffs  lo  have  proved,  but  which  it  is 
clear,  was  not  given  in  evidence.  We  speak  of  the  third  charge 
which  the  Court  refused.  It  was  properly  refused,  because 
the  Bank  was  liable  for  nominal  damages,  although  there  was 
no  evidence  of  the  insolvency  of  the  maker  of  the  note  ;  but  as 
we  have  before  stated,  no  actual  loss  has  been  sustained  by  the 
plaintiffs,  if  they  have  still  a  remedy  against  a  solvent  party  to 
the  note.  This  request  to  charge,  although  properly  refused, 
when  coupled  with  the  one  given  in  answer  to  the  fourth,  un- 
doubtedly misled  the  jury,  and  we  should  not  hesitate  to  re- 
verse the  judgment  for  this,  if  no  other  error  was  apparent ; 
and  this  would  be  in  in  accordance  with  several  previous  de- 
cisions. Sims  v.  Sims,  7  Porter,  *449 ;  Tarlton  &  Bullard  v. 
supra. 

8.  We  do  not  think  the  Circuit  Court  erred  in  refusing  to 
give  the  charges  with  reference  to  the  effect  of  the  plaintiff's 
taking  the  note  out  of  Bank,  after  the  omission  to  present  it  for 
payment.  We  h^ve  already  shown  that  the  Bank  was  a  mere 
agent  for  the  owners  of  this  note,  in  this  transaction,  and  the 
remarks  made  by  us  in  the  case  of  The  Branch  of  the  Bank  of 
the  State  of  Alabama  at  Montgomery  v.  Knox  &  Co.  1  Ala.Rep. 
N.  S.  148,  will  apply  with  full  force  to  the  facts  in  this  case.  The 
Bank,  by  its  breach  of  the  contract,  acquired  no  right  or  title  to 
the  note ;  nor  were  the  principals  compelled  to  discharge  it 
from  its  liability  for  its  negligent  omission,  before  they  were 
entitled  to  the  note.  If  the  Bank  had  asserted  such  a  right,  and 
refused  the  delivery  of  the  note,  this  would  have  been  proper 
evidence,  to  show  a  conversion.  As  the  Bank  had  no  right  to 
retain  the  note,  no  inference  of  a  waiver,  or  of  a  return,  can  be 
presumed,  adverse  to  the  plaintiffs,  from  the  fact  of  taking  it 
again  into  their  possession.  It  was  their  property,  and  for  this 
reason,  they  had  the  right  to  do  with  it  as  they  thought  proper. 

9.  The  cancellation  of  the  receipt  in  the  Bank  book  of  the 
plaintiffs,  is  a  matter  of  no  importance  whatever.  The  entry 
merely  evidenced   the   receipt  of  the  note  by  the  Bank,  and 
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the  cancellation  of  this  evidence  only  showed  that  the  note  had 
been  returned  to  its  original  proprietors.  There  is  nothing 
stated,  from  which  an  abandonment  of  the  contract,  can  be 
properly  inferred- 

For  the  errors  which  we  have  noticed,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

COLLIER,  C.  J. — I  think  it  probable,  that  the  judgment  of 
the  Circuit  Court,  may  operate  injustice  to  the  plaintiff  in  error, 
judging  alone  from  the  facts  recited  in  the  bill  of  exceptions ; 
but  the  charge  of  the  Judge  to  the  jury,  seems  to  me  entirely 
consistent  with  the  view,  which  my  brother,  Goldthwaite,  has 
taken  of  the  law.  Taken  as  a  whole,  I  think  it  easy  of  applica- 
tion, and  consequently  cannot  admit  that  it  was  calculated  to 
mislead  a  jury  of  ordinary  intelligence.  That  the  Bank  was 
only  liable  to  the  extent  of  the  damages  sustained  by  the  defend- 
ant in  consequence  of  the  omission  to  comply  with  its  engage- 
iTient,  has,  I  think,  been  well  shown ;  and  so  the  Circuit  Court 
instructed  the  jury.  No  question  was  raised,  whether  the 
mere  production  of  the  note  and  the  omission  of  the  Bank  to 
give  notice  was  prima  facie,  sufficient  to  charge  the  Bank 
with  damages  equal  to  its  amount  and  interest;  and  the  failure 
to  charge  specially,  on  this  point,  does  not  authorise  a  reversal 
of  the  judgment. 

Considering  the  bill  of  exceptions  not  to  be  obnoxious  to  the 
criticism  it  has  received,  I  cannot  acquiesce  in  the  judgment 
pronounced  by  the  majority. 
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1.  The  record  contained  an  order  of  publication,  by  the  Orphans' Court,  requir- 
ing the  executor  to  settle,  on  a  day  designated,  the  accounts  of  his  testator's 
estate.  On  the  day  appointed,  a  decree  was  rendered,  reciting  that  a  final  set. 
tlement  was  made,  and  ordered  to  be  recorded.  The  decree,  after  adjudging 
that  certain  sums  were  due  to  the  different  legatees,  concludes  thus:  "All 
the  above  specified  legacies  to  be  paid  according  to  the  terms  and  conditions  of 
the  last  will  of  said  deceased,  with  interest  from  this  date,  to  be  subject  to  such 
payments  as  may  have  heretofore  been  made,  with  interest  thereon  from  the 
time  they  were  made."  Held,  that  the  decree  was  final,  especially  as  the  will 
did  not  require  any  thing  to  be  done  to  entitle  the  legatees  to  receive  their  por- 
tions  ;  and  that  an  execution  might  issue  under  the  statute,  in  favor  of  each 
legatee,  for  the  amount  respectively  adjudged  him,  or  her.    . 

2.  Where  there  are  several  legatees  and  several  executors,  a  decree  by  the  Or. 
phans'  Court,  in  favor  of  one  or  more  of  the  legatees,  against  one  of  the  execu- 
tors, and  in  favor  of  other  legatees  against  the  other,  even  if  it  be  irregular,  is 
not  void ;  and  an  execution  may  thereon  issue. 

3.  The  action  of  account,  or  other  appropriate  action  at  law,  thongh  given  by  sta- 
tute, does  not  exclude  any  other  statute  rem  edy  for  the  recovery  of  legacies. 

4.  In  the  execution  of  a  will,  questions  may  arise,  which  the  Orphans'  Court  is 
incompetent  to  determine ;  and  where  a  trust  technically  so  called,  is  required 
to  be  enforced,  a  Court  of  Equity  must  be  resorted  to. 

5.  Although  a  scire  facias  may  not  have  lain  at  common  law,  to  revive  a  judg-  , 
raent  in  a  personal  action,  where  no  execution  had  issued  thereon  within  a  year 
and  day  after  its  rendition,  yet  the  long  continued  practice  in  this  State,  of 
thus  reviving  such  judgments,  before  our  statute  upon  this  subject,  tacitly  mo- 
dified the  common  law. 

6.  Upon  the  return  of  an  original  scire  facias,  "  not  found,"  an  order  was 
made  for  the  issuance  of  an  alias  sci.  fa. ;  and  thereupon,  a  writ  issued 
in  form  an  original,  with  the  words  "  alias  sci.  fa."  written  at  its  head — 
Held,  '.hat  it  might  be  regarded  as  an  alias  writ;  and  that  the  defect  was  one 
of  form,  amendable  (under  the  statute)  on  motion. 

7.  A  scire  facias  to  revive  a  decree  of  the  Orphans'  Court,  called  upon  the  de- 
fendant to  show  cause,  why  the  decree  should  not  be  revived,  &c.  it  was  ad- 
judged that  the  plaintiffs  have  execution  of  the  decree,  &c. — Held,  that  the 
order  or  decree  upon  the  scire  facias  was  unobjectionable. 

THIS  was  a  proceeding  by  scire  facias,  in  the  Orphans' 
Court  of  Tuskaloosa,  to  revive  an  order  or  decree  rendered  by 
that  Court  against  the  plaintiff  in  error,  as  one  of  the  executors 
of  John  Spencer,  sen' r,  deceased. 

It  appears  from  the  record,  that  the  plaintiff  duly  qualified  as 
one  of  the  executors  of  the  testator,  in  January  1827,  and  that 
on  the  29th  November,  1830,  an  order  was  made  as  follows, 
viz :  "  It  is  ordered  by  the  Court,  that  publication  be  made 
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once  every  two  weeks  for  forty  days,  in  some  newspaper  print- 
ed in  the  town  of  Tuskaloosa,  that  the  executors  of  the  last 
will  of  John  Spencer,  dec'd.  will  be  required  to  settle  finally, 
their  accounts  with  the  estate  of  said  deceased,  on  the  four- 
teenth day  of  January  next." 

.  On  the  fourteenth  day  of  January,  1831,  the  following  entry 
was  made :  "  This  day  the  Court  proceeded  to  settle,  finally,  the 
estate  of  John  Spencer,  sen'r,  dec'd,  with  the  executors  there- 
of, which  was  accordingly  done,  and  ordered  to  be  recorded." 

Then  follows  in  exienso,  the  decree  of  the  Orphans'  Court, 
declaring  the  sum  which  each  of  the  executors  had  in  his  hands, 
and  directing  the  payment  of  the  same  to  the  legatees,  several- 
ly. So  much  of  the  decree  as  it  is  material  to  notice,  orders  the 
plaintiff  in  error  to  pay  "  to  Louisa  Spencer,  daughter  of  said 
Zilman  Spencer,"  (whose  name  is  previously  mentioned  as  a 
son  of  the  testator)  "seven  hundred, and  eleven  dollars  and 
ninety-seven  cents."  The  decree  then,  concludes  as  follows : 
"  All  the  above  specified  legacies,  to  be  paid  according  to  the 
terms  and  conditions  of  the  last  will  of  said  deceased,  with  in- 
terest from  this  date,  to  be  subject  to  such  payments  as  may 
have  heretofore  been  made,  with  interest  thereon,  from  the 
time  they  were  made." 

On  the  7th  May,  1838,  a  writ  oi  scire  facias  was  issued,  re- 
citing the  decree,  and  stating  the  marriage  of  Louisa  Spencer 
with  Isaac  N.  Mayfield,  since  the  same  was  rendered,  and 
calling  upon  the  plaintiflf  in  error  to  show  cause  why  the  de- 
cree should  not  be  revived,  and  Louisa  and  husband  have  exe- 
cution thereon.  The  scire  facias  is  indorsed  as  follows  :  "  Re- 
ceived 23d  May,  1838,  Ja's  G.  Blount,  sherifl".  By  A.  Lacy, 
D.  S.  Not  made  known,  the  said  Edward  B.  Elliott,  not  to  be 
found  in  my  county.  James  G.  Blount,  sheriff'.  By  A.  Lacy, 
D.  S."  And  on  the  fourth  of  June,  the  day  of  its  return,  an 
alias  scire  facias  was  ordered  to  issue,  returnable  on  the  first 
Monday  of  July  thereafter.  In  obedience  to  this  order,  scire 
facias  issued  without  any  reference  in  the  body  of  it,  to  that 
which  had  previously  issued,  but  these  words,  viz :  "  alias 
scifa."  appear  to  have  been  written  on  the  same  page,  and 
immediately  precede  the  writ.  This  second  scire  facias  is 
regularly  returned,  *•  not  made  known,  &c." 

On  the  first  Monday  in  July,  1838,  the  Orphans'  Court  made 
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an  order  reciting  the  decree,  and  the  return  of  the  two  writs  of 
scire  facias,  which  concludes  as  follows:  "And  it  further  ap- 
pearing to  the  satisfaction  of  this  Court,  that  at  the  time  of  ren- 
dering said  decree,  the  said  Louisa  was  a  feme  sole ;  and  it 

further  appearing,  that  afterwards,  to  wit,  on  the day  of 

,  one  thousand  eight  hundred  and  thirty-two,  the  said 

Louisa  Spencer  intermarried  with  the  said  Isaac  N.  Mayfield  ; 
and  it  further  appearing  to  the  satisfaction  of  this  Court,  that 
the  sum  of  money  in  said  decree,  still  remains  unpaid  and  unsat- 
isfied, and  that  the  said  decree  still  is  in  full  force,  unreversed, 
or  in  anywise  set  aside  ;  and  that  the  said  Louisa  Spencer,  be- 
fore her  marriage  with. the  said  Isaac  N.  Mayfield  had  not  exe- 
cution upon  said  decree,  nor  have  the  said  Isaac  N.  Mayfield  and 
Louisa,  his  wife,  had  execetion  of,  or  upon  said  decree,  since  their 
intermarriage  as  aforesaid.  It  is  therefore  ordered,  adjudged 
and  decreed,  that  the  said  Isaac  N.  Mayfield  and  Louisa,  his 
wife,  have  their  execution  against  the  said  Edward  B.  Elliott, 
executor,  &c.  as  aforesaid,  for  the  amount  of  the  said  decree, 
according  to  the  force,  form  and  effect  of  the  said  decree." 
And  that  they  recover  their  costs,  &c. 

To  revise  this  order  for  the  revival  of  the  decree,  the  defen- 
dant below  has  prosecuted  a  writ  of  error  to  this  Court. 

Crabb  &  Cochran,  for  the  plaintiff  in  error,  insisted:  First, 
The  decreS  of  January,  1831,  is  interlocutory/,  and  on  it  no  exe- 
cution could  have  issued  in  favor  of  Louisa  Spencer.  Cherry 
&  Bell  V.  Belcher,  5  Stewt.  &  P.  Rep.  133;  Judge  of  Lime- 
stone Co.  Court  V.  Coalter,  3  Stewt.  &  P.  Rep.  348;  Judge  of 
Madison  Co.  Court  v.  Looney,  2  Stewt.  h  P.  Rep.  70;  Moore 
V.  Chapman,  2  Stewt.  Rep.  466. 

2.  The-  decree  was  extra-judicial,  and  consequently  void; 
because  it  is  against  one  executor,  while  two  were  act- 
ing ;  and  because  the  law  gives  to  a  legatee  another,  and  dif- 
ferent remedy.  Aik.  Dig.  Sec.  29,  p.  183  ;  2  Stewt.  &  P.  Rep. 
72;  5  Stewt.  &  P.  Rep.  397;  Clark  v.  Herring,  5  Binn.  Rep. 
33;  Wilson  v.  Long;  12  Sergt.  &  R.  Rep.  58;  Toller  on  Ex'rs. 
495;  Aik.  Dig.  See's.  37-8-9,  p.  252.  And  the  proceeding  be- 
ing  to  enforce  the  execution  of  a  trust,  the  Orphans'  Court  had 
no  jurisdiction.  Wyman  v.  Hubbard,  13  Mass.Rep.232;  Creagh 
V.  Portis,  4  Porter's  Rep.  333 ;  Williams  on  Ex'rs.  1186,  1268. 
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3.  At  common  law,  a  scire  facias  did  not  lie  to  revive 
judgments  in  personal  actions,  but  was  given  by  the  Stat. 
Westm.  2  chap.  45;  6  Com.  Dig.  520;  2  Sel.  Prac.  189;  2 
Dunl.  Prac.  1083;  2  Tidd's  Prac.  1153.  And  no  statute  of 
this  State  extends  the  remedy  to  decrees  of  Orphans'  Courts. 
Aik.  Dig.  52,  156,  159,  273,  280. 

4.  The  proceedings  themselves  are  irregular.  The  first 
sci.fa.  was  returned  on  the  23d  May,  the  day  on  which  it  was 
received  by  the  sheriff.  An  order  was  made  that  an  alias  sci.fa. 
issue,  yet  the  second  writ  purports  to  be  an  original. 

5.  The  order  made  upon  the  scire  facias,  is  erroneous,  in 
giving  to  the  defendant  in  error,  execution  upon  the  decree,  in- 
stead of  directing  that  the  same  be  revived.  The  order  should 
have  stated  for  what  sum  execution  chould  issue,  and  that  sum 
ought  to  have  been  the  amount  of  the  decree,  without  the  in- 
terest thereon,  since  its  rendition.     Aik.  Dig.  sec.  37,  p.  252. 

Peck  &  Clark,  for  the  defendants,  contended, 

1.  The  decree  of  January,  1831,  was  not  only  regular,  but 
that  it  was  final,  and  authorised  the  issuance  of  an  execution 
thereupon.      Whiting  ei  al.  v.  Bank  U.  S.  13  Peters'  Rep.  6. 

2.  However  limited  may  have  been  the  remedy  by  scire 
facias  at  common  law,  there  can  be  no  doubt,  but  it  is  the  ap- 
propriate remedy  to  revive  a  decree  of  an  Orphans'  Court — 
Aik.  Dig.  252. 

3.  An  inspection  of  the  record  will  sufficiently  show  that  the 
proceedings  were  regular,  and  the  order  of  revival  in  confor- 
mity to  law.  As  to  any  irregularity  in  the  decree,  if  it  be  not 
absolutely  void,  it  will  not  be  noticed  in  a  proceeding  to  revive. 

COLLIER,  C.  J. — 1.  Judgments  are  either  interlocutory  or 
final.  Interlocutory  judgments  are  such  as  are  givfen  in  the 
progress  of  a  cause  upon  some  plea,  proceeding,  or  default, 
which  is  only  intermediate,  and  does  not  finally  determine  or 
complete  the  suit;  but  contemplates  further  proceedings  for 
that  purpose.  2  Tomlyn's  Law  Die.  287 ;  Bing.  on  Judg- 
ment, 2,  13,  L.  Lib;  3  Bla.  Com-  396.  Final  judgments  are 
such  as  at  once  finish  the  proceedings,  by  declaring  that  the 
plaintiff  either  has,  or  has  not  entitled  himself  to  the  redress  he 
sought,  and  by  ascertaining  what  amount  he  shall  recover. — 
Bing.  on  Judgment,  2 ;    3  Bla.  Com.  398 ;  2  Tomlyn's  Law 
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Die.  288.  Decrees  are  also  either  interlocutory  or  final,  and 
tiieir  character  is  to  be  ascertained  by  an  appHcation  of  the 
tests  we  have  laid  down.     Bouv.  L.  Die.  295. 

In  Whiting,  et  al.  v.  Bank  of  U.  S.  13  Pet.  Rep.  6,  a  decree 
was  rendered,  foreclosing  the  equity  of  redemption  of  the  mort- 
gagor to  the  mortgaged  premises,  directing  a  sede,  and  a  report 
thereof  to  be  made  to  the  Court  by  the  master.  It  was  held 
that  that  was  a  Jinal  decree,  and  might  be  appealed  from  ;  the 
sale  and  report  being  considered  only  the  execution  of  the  de- 
cree. And  in  Weatherford,  et  al.  v.  James,  2  Ala.  Rep.  N.  S. 
170,  it  was  adjudged  that  a  decree  which  settled  the  rights  of 
the  parties  by  declaring  that  the  complainant  was  entitled  to 
such  an  estate  as  one  of  the  defendants  could  convey ;  direct* 
ing  partition  to  be  made  between  the  defendants — requiring 
the  master  to  compute  the  amount  of  damages,  if  any,  which 
had  been  paid  by  th6  complainant  on  a  judgment  at  law,  and 
ascertain  other  facts,  was  Jinal. 

The  cases  cited  to  this  point,  by  the  plaintiff's  counsel,  with 
the  exception  of  Cherry  and  Bell  v.  Belcher,  5  Stewt.  &  .P. 
Rep.  133,  do  not  seem  to  be  at  all  pertinent.  With  the  ex- 
ception stated,  they  were  cases  of  suits  on  administration  bonds, 
alleging  breaches  that  occurred  previous  to  1830,  but  do  not 
determine  what  is,  or  is  not  a  final  decree. 

Cherry  iStBell  v.  Belcher,  was  a  suit  in  equity,  by  which  the 
complainant,  in  right  of  his  wife,  as  distributee,  sought  to  reco- 
ver one  fourth  of  a  sum  of  money,  which  the  Orphans'  Court 
ascertained  to  be  due  on  settlement,  by  the  administrators  to 
the  estate  of  their  intestate.  It  was  insisted  that  chancery  had 
no  jurisdiction  of  the  case,  or  if  it  had,  the  settlement  was  not 
conclusive  of  the  amount  of  the  administrators  indebtedness. — 
The  Court  said,  "whatever  might  be  the  effect  of  a  distinct 
and  final  order  of  distribution  made  by  the  County  Court, 
awarding  to  each  distributee,  the  amount  of  iiis  distributive 
part,  a  mere  ascertainment  of  the  sum  remaining  in  the  hands- 
of  the  representatives,  even  if  the  settlement  were  certainly  a 
final  one,  cannot  divest  chancery  of  its  jurisdiction,  when  ap- 
plied to,  by  one  of  the  distributees,  to  compel  payment  of  the 
portion  to  which  he  is  entitled."  Again:  "But  the  settlement 
relied  upon  in  this  case,  seems  to  contemplate  something  fur-i 
ther  to  be  done.     It  does  not  purport  to  be  final,  but  declares. 
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that  nine  hundred  and  twenty-six  dollars  and  eighty-three  cents, 
were  then  in  the  hands  of  the  administrators,  subject  to  distri- 
bution." .  This  being  the  case,  the  Court  thought  that  the  ad- 
ministrators might  in  equity  and  good  conscience,  be  permit- 
ted to  show  "a  mistake  in  the  settlement,  subsequent  liabilties, 
payments  to  the  complainant  after,  or  to  his  wife,  before  their 
marriage,  &c."  There  can  be  no  doubt,  but  what  took  place 
in  the  Orphans'  Court,  was  nothing  more  than  an  ascertainment 
of  the  amount  in  the  administrator's  hands,  belonging  to  the  es- 
tate of  their  intestate,  and  that,  that  amount  might  be  increas- 
ed or  diminished  by  evidence  of  a  mistake.  &c.  But  the  case 
before  us,  is  entirely  unlike  the  one  cited.  Here,  the  first  step 
preparatory  to  a  settlement,  is,  the  publication  of  an  order,  that 
the  executors  "will  be  required  to  settle,  finally,  their  accounts 
with  the  estate  of  said. deceased,"  &c.  And  on  the  day  desig- 
nated in  the  order,  it  appears,  that  "  the  Court  proceeded  to  set- 
tle, finally,  the  estate  of  John  Spencer,  sen'r.  deceased,  with  the 
executors,"  that  the  settlement  was  made,  and  that  the  decree 
in  the  record,  is  that  settlements 

But  it  is  objected,  that  the  decree  is  not  final,  because  it  di- 
rects the  sums  adjudged  to  the  several  legatees,  to  be  paid  ac- 
cording to  the  terms  and  conditions  of  the  will  of  the  testa- 
tor; and  to  be  subject  to  such  payments  as  may  have  been  pre- 
viously made,  upon  account  of  the  respective  legacies.  The 
wife  of  the  defendant  in  error,  is  made  a  beneficiary  of  the  tes- 
tatpr,  by  two  clauses  of  his  will.  By  the  first,  he  bequeaths 
one  thousand  dollars  to  herself,  her  brother  apd  sister,  "  to  be 
equally  divided  between  them,  as  they  become  of  age,  or  mar- 
ry:" by  the  last,  he  bequeaths  to  them  one  eighth  part  of  the 
proceeds  of  his  estate,  not  specially  bequeathed,  "to  be  equally 
divided  between  them."  There  is  nothing  to  show  that  the 
defendant's  wife  was  not  entitled  to  receive  both  legacies  at 
the  time  the  decree  was  rendered.  She  may  have  been  twen- 
ty-one years  of  age,  if  so,  she  was  entitled  to  the  first;  and  to 
the  last,  no  condition  is  annexed.  So  that  the  reference  to  the 
will  can  have  no  influence  in  determining  the  character  of  the 
decree. 

In  declaring  that  the  legacies  shall  "  be  subject  to  such  pay- 
ments as  shall  have  been  heretofore  made,"  the  Court  have  not 
evinced  an  intention  that  the  decree  shall  be  interlocutory.     In 
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addition  to  the  positive  declaration,  that  the  settlement  is  Jinal, 
specific  sums  are  determined  to  be  due,  and  adjudged  to  be  paid 
to  the  legatees.  The  decree  then,  is  not  an  intermediate  sen- 
tence, but  is  the  conclusion  of  the  matter,  and  contemplates  no 
farther  proceeding  in  order  to  its  consummation.  The  Or- 
phans' Court  had  fully  exercised  its  jurisdiction,  and  could  not 
allow  any  previous  payments  for  the  purpose  of  reducing  the 
suras  adjudged  to  the  legatees,  so  long  as  the  decree  remained 
in  force.  The  reservation  to  the  executors,  t)f  the  right  to 
avail  themselves  of  such  payments,  was  most  probably  intro- 
duced upon  a  suggestion,  that  the  legatees,  or  some  of  them, 
had  received  a  part  of  their  legacies,  which  the  executors  were 
unpcepared  to  show.  Be  this  as  it  may,  the  eniire  proceeding 
•indicates,  that  no  subsequent  inquiry  in  the  Orphans'  Court  was 
intended,  with  a  view  to  reduce  the  sum  ascertained  by  the  de- 
cree to  be  due  to  any  legatee. 

Suppose  a  Court  should  render  a  judgment  for  a  specific  sum, 
in  usual  form,  and  at  the  conclusion  add,  that  it  was  subject  to 
,  such  payments  as  were  made  pending  the  suit,  or  previously  ; 
such  a  judgment  would  doubtless  be  definitive,  so  far  as  it  re- 
spected the  action  of  the  Court  of  law.  Yet  it  would  be  com- 
petent for  a  Court  of  Equity  to  allow  to  the  defendant  all  sums 
which  he  could  show  had  been  paid.  So,  in  the  case  before  us, 
the  decree  is  a  final  disposition  of  the  matter  in  the  Orphans' 
Court,  but  chancery  would  entertain  a  bill,  alleging,  that  pay- 
ments had  been  made  upon  the  legacies,  previous  to  its  ren- 
dition. 

Lewis  V.  Smith,  2  Serg't.  &  R.  Rep.  142,  was  an  action  on  the  • 
case  for  money  had  and  received,  &c.  against  the  defendant,  as 
Marshal  for  the  oistrict  of  Pennsylvania,  to  recover  the  pro- 
ceeds of  the  sale  of  certain  goods  taken  in  execution,  and  sold 
by  the  defendant,  by  virtue  of,  oi;  under  color  ofaji.fa.  issued 
from  the  Circuit  Court  of  the  United  States  at  the  suit  of 
Escaralte  against  Fitzsimmons.  Judgment  was  confessed  by 
Fitzsimmons,  with  a  stay  of  execution  for  sixty  days.  The 
judgment  was  entered  on  the  docket,  generally,  without  sta- 
ling for  what  sum.  Among  other  grounds  of  defence,  it  was 
insisted,  that  the  judgment  was  merely  interlocutori/,  and  did 
■  not  authorise  the  issuance  of  an  execution.  The  Court  held, 
that  the  judgment  was  Jinal,  "because  sixty  days  stay  of  oxe- 
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cution  is  given,  which  is  never  done  oh  an  interlocutory  judg- 
ment." And  great  stress  is  laid  upon  what  seems  to  have  been 
the  intention  and  understanding  of  the  parties. 

In  the  present  case,  the  record  is  quite  as  strong  to  show, 
that  the  decree  is  final ;  for  the  order  of  pubHcation  asserts 
such  a  settlement  to  be  intended  ;  and  the  Court  in  rendering 
the  decree,  declares  that  it  is  final. 

Having  ascertained  that  the  decree  is  final,  we  now  proceed 
to  inquire  whether  Louisa  Spencer,  previous  to  her  marriage, 
was  entitled  to  an  execution  thereon.  By  the  act  of  1830,  "  to 
extend  the  powers  of  the  County  and  Orphans'  Court  in  cer- 
tain cases,  and  for  other  purposes,"  it  is  enacted, 

1.  "  All  decrees  made  by  the  Orphans'  Court  on  final  settle- 
ments, on  the  accounts  of  executors,  administrators,  and  guar- 
dians, shall  have  the  force  and  effect  of  judgments  at  law,  and 
executions  may  issue  thereon,  for  the  collection  of  the  several 
distributive  amounts  against  such  executor,  administrator,  or 
guardian. 

2.  "  When  distribution  of  real  or  personal  estate  is  decreed 
by  the  said  Court,  each  distributee,  heir,  or  devisee,  may  and 
shall  have  his  or  her  writ  of  execution,  or  attachment,  one  or 
both,  in  the  case  of  personal  estate  ;  and  in  the  case  of  real  es- 
tate, a  writ  of  habere  facias  possessionem,  against  the  execu- 
tor, administrator,  or  guardian,  and  the  sheriff  to  whom  such 
writ  shall  be  directed,  shall  execute  the  same  according  to  the 
commands  thereof." 

This  statute  is  exceedingly  explicit.  It  declares  the  effect  of 
decrees  made  on  final  settlements  to  be  equivalent  to  judgments 
at  law,  and  that  each  distributee,  heir,  or  devisee,  may  have 
his,  or  her  execution  for  the  collection  of  the  several  distribu- 
tive amounts.  It  seems  too  clear  to  require  illustration,  that 
Louisa  Spencer  was  entitled*to  an  execution  on  the  decree,  in 
her  favor,  since  it  is  in  all  respects,  such  as  the  act  contem- 
plates, 

!*;  2.  It  is  not  objected  to  the  decree,  that  it  was  made  by  a 
Court  having  no  jurisdiction  of  the  subject  matter;  but  it  is  in- 
sisted the  jurisdiction  was  improperly  exercised,  in  rendering 
several  decrees  against  each  of  the  executors.  After  ascer- 
taining the  amount  of  assets  in  the  hands  of  the  executors  re- 
spectively, subject  to  distribution,  the  Court  proceed  to  render 
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its  decree  against  one  of  the  executors  in  favor  of  some  of  tiie 
legatees,  and  against  the  other  in  favor  of  the  remaining  lega- 
tees. Without  stopping  to  inquire  whether  this  is  irregular,  or 
if  so,  whether  the  executors  (who  cannot  be  prejudiced)  may- 
avail  themselves  of  it  on  error,  we  are  satisfied  that  it  does  not 
make  the  decree  void.  If  it  be  voidable,  it  should  have  been 
set  aside  by  a  direct  proceeding,  and  cannot  be  collaterally  im- 
peached on  a  scii'e  facias  to  revive. 

But  it  is  insisted,  that  as  an  action  of  account,  or  other  ap- 
propriate action  at  law,  is  given  to  legatees  for  the  recovery  of 
their  legacies,  that  remedy  should  have  been  adopted.  Aik.. 
Dig.  183.  True,. such  a  remedy  is  provided,  yet  it  does  not 
exclude  any  other  which  may  be  afforded  by  statute.  The  act 
ot  1812,  "concerning  the  distribution  of  intestates  estates,"  as 
amended  by  the  act  of  January,  1833,  authorises  a  distributee 
or  legatee,  at  any  time  after  the  expiration  of  eighteen  months 
from  the  grant  of  letters  of  administration,  &c.  to  petition  the 
Orphans'  Court  for  an  assignment  of  his  distributive  share  or 
legacy,  and  the  County  Court  is  authorised  to  take  measures  to 
cause  the  same  to  be  done.  Aik.  Dig.  155;  Leavens  v.  Butler 
and  Wife,  8  Porter's  Rep.  392.  This  statute  taken  in  connec- 
tion with  that  of  1830,  already  cited,  clearly  shows,  that  the 
Orphans'  Court,  on  a  final  settlement  of  the  accounts  of  an  ex- 
ecutor or  administrator,  may  dispose,  by  its  decree,  of  all  the 
assets  in  hand,  and  award  to  each  distributee  or  legatee,  his  pro- 
per portion. 

There  are  doubtless  questions,  which  sometimes  arise  in  the 
execution  of  the  will,  that  the  Orphans'  Court  is  incompetent  to 
determine,  and  where  these  relate  to  trusts  technically  so  called, 
a  Court  of  Equity  must  be  resorted  to,  for  rehef.  J3ut  what  we 
have  said  in  regard  to  the  form  of  the  bequests,  and  the  powers 
of  the  Orphans'  Court,  will  sufficiently  show,  that  the  present 
case  is  one  in  which  it  can  administer  complete  redress. 

In  Blackwell's  ex'rs  v.  Meneese,  5  Stewart  and  Porter's  Rep. 
400,  the  Court  said,  there  was  no  law  prior  to  1832,  which  au- 
thorised the  Orphans'  Court,  upon  the  final  settlement  of  an  es- 
tate, to  insert  in  its  decree,  the  amount  of  each  distributive  share 
or  legacy  ;  prior  to  that  year,  by  the  act  of  1830,  all  decrees, 
upon  final  settlements,  were  to  have  the  force  and  effect  of 
judgments,  and  executions  allowed  to  issue  thereon  for  the  col- 
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lection  of  the  distributive  amounts,  yet  not  even  a  distributive 
share  of  the  balance  found  in  the  hands  of  the  executors,  could 
have  been  adjudged,  much  less  a  legacy  given  by  the  will.  If 
it  were  necessary  to  a  decision  of  this  case,  we  should  be  in- 
clined to  think  that  the  act  of  1830,  effected  what  the  Court  at- 
tributed to  the  act  of  1832,  and  that  the  latter  statute  was  thus 
far  supererogatory.  But  supposing  that  the  case  cited  upon 
the  point  we  are  considering,  contains  a  just  exposition  of  the 
law,  the  decree  at  most,  would  be  reversible,  but  not  absolute- 
ly void,  so  as  not  to  authorise  the  issuance  of  an  execution. 

3.  It  is  conceded,  that  at  common  law,  a  scire  facias  did 
not  lie  to  revive  a  judgment  in  a  personal  action  where  a  year 
and  a  day  had  elapsed  after  the  rendition  of  the  judgment,  and 
before  the  issuance  of  an  execution.  Such  at  least  seems  to  be 
the  weight  of  authority.  But  the  statute  of  Westm.  2d  Edw. 
1,  chap.  45,  gives  a  scire  facias  in  such  a  case.  This  rule  of 
the  common  law,  it  is  said,  was  for  the  protection  of  the  debtor, 
and  was  founded  on  the  presumption,  that  the  judgment  was  re- 
leased or  satisfied,  after  the  lapse  of  such  a  period,  without  an 
execution  having  issued.  Pennock  and  another  v.  Hart  and 
another,  8  Serg't  &  R.  Rep.  376 ;  6  Dane's  Ab.  464 ;  2  Reeves 
Eng.  Law,  189;  6  Bac.  Ab.  104. 

Though  a  scire  facias  was  not  the  appropriate  remedy  pre- 
vious to  the  passage  of  the  statute  cited,  to  revive  a  judgment 
in  a  personal  action,  where  no  execution  had  issued  for  a  year 
and  a  day,  yet  it  does  not  follow,that  it  would  lie  in  no  case  upon  a 
judgment  in  such  an  action.  The  reason  of  the  rule  leads  to 
a  different  conclusion.  It  is  a  writ  that  issues  in  many  cases, 
and  is  not  at  all  confined  to  any  particular  branch  of  the  law, 
but  is  in  use  jn  many  parts  of  judicial  proceedings.  6  Dane's 
Ab.  462.  It  is  deemed  a  judicial  writ,  and  founded  on  some 
matter  of  record,  as  judgments,  &c.  to  enforce  the  execution 
of  them,  or  to  vacate  or  set  them  aside.  But  in  many  cases,  a 
scire  facias  is  grant'ed,  partly  upon  the  record,  and  partly  upon 
a  suggestion,  without  which  no  proceeding  could  be  had  on  the 
record  ;  6  Bacon's  Ab.  102.  Thus,  if  a  feme  sole  obtain  judg- 
ment, and  marry,  her  husband  and  self  may  sue  out  a  scire 
facias,  calling  upon  the  defendant,  to  show  cause,  why  they 
should  not  have  execution.  6  Dane's  Ab.  467-8  ;  6  Bacon's 
Ab.  116. 
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By  a  Statute  of  this  State,  the  plaintiff  is  entitled  to  his  scij-e 
facias  on  awy  judgment  where  no  execution  has  been  issued 
for  a  year  and  a  day  ;Aik.  Dig.  621,  2d  ed.  This  act  was  pas- 
sed, professedly  with  a  view  to  remove  all  doubts  on  the  sub- 
ject, and  it  may  well  be  questioned,  whether  it  introduced  a 
new  rule ;  for  it  had  been  the  practice  for  a  long  time  previous- 
ly, to  revive  judgments,  which  had  abated,  or  become  other- 
wise inoperative,  by  scire  facias.  And  even  if  were  clear  that 
such  was  not  the  proper  mode  at  common  law,  by  which  a 
husband  was  to  obtain  execution  of  a  judgment  recovered  by 
his  wife,  while  sole,  we  should  hold,  that  in  this  respect,  the 
common  law  rule  was  changed,  by  the  long  continued ,  use  of 
the  scire  facias  in  such  a  case.  The  more  especially  as  no 
rights  would  be  thereby  affected.  And  this  being  the  remedy 
for  the  revival  of  a  judgment,  there  can  be  no  question,  but  it  is 
applicable  to  the  decree  of  an  Orphans'  Court  which  we  have 
seen,  is  declared  by  statute  to  have  the  force  and  effect  of  a 
judgment. 

4.  The  plaintiff's  counsel  is  mistaken  in  supposing,  that  it 
appears  from  the  record,  the  first  writ  of  scire  facias,  was  re- 
turned by  the  sheriff,  on  the  day  it  was  received,  and  some 
eight  or  ten  days  previous  to  the  time  it  was  returnable.  The 
indorsement  of  the  sheriff  shows  the  day  of  its  receipt,  but  the 
return  is  not  dated  ;  and  we  must  therefore  intend  it  to  be  reg- 
ular. 

If  essential  to  the  regularity  of  the  proceedings,  that  the 
second  scire  facias  should  be  an  alias  icr?7,  we-think  the  words, 
"  alias  s(^  fa"  written  at  the  head  of  the  process,  taken  in  con- 
nection with  the  order  of  Court,  that  preceded  it,  sufficiently 
show  that  such  was  its  character.  Besides,  the  objection  goes 
to  a  defect  of  form,  which  was  amendable  on  motion,  and  does 
not  warrant  a  reversal  of  the  decree.     Aik.  Dig.  265-6. 

5.  The  order  or  decree,  rendered  on  the  scire  facias,  is  un- 
objectionable. The  usual  requisition  made  by  the  scire  facias 
upon  the  defendant,  is  to  show  cause,  why  the  plaintiffshould  not 
have  execution  of  the  judgment;  in  the  present  case,  the  de- 
fendant is  required  to  show  cause  why  the  decree  should  not 
be  revived,  &c.,  and  the  plaintiffs  have  execution  thereon.  The 
gist  of  the  matter  is,  execution  upon  the  decree;  this  being  accord-  - 

ed  by  the  Court,  the  decree  was  ipso  facto,  revived  in  due  form. 
15 
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Other  objections  were  taken  by  the  plaintiffs  counsel,  to  the 
decree,  and  previous  proceedings  of  the  Orphans'  Court,  but  as  >- 
they  do  not  regularly  present  themselves  in  the  case  before  us: 
we  decline  considering  them.     It  remains  but  to  add,  that  the 
order  of  the  Orphans'  Court,  is  affirmed. 


Gayle  &  Saffold  v.  Benson." 

1.  The  assignment  of  a  judgment,  is  a  transfer  of  the  money  to  be  collected  on 
it,  and  when  collected  by  the  attorney  of  the  original  plainthfF,  who  has  had 
notice  of  the  assignment,  is  held  for  the  use  of  the  assignee. 

£,  The  action  of  assumpsit-  may  be  maintained  by  the  assignee,  for  the  recovery 
of  the  monej',  against  the  attorney,  after  notcie  of  the  assignment,  and  de- 
mand of  the  proceeds  of  the  judgment. 

Error  to  the  Circuit  Court  of  Dallas. 

THIS  was  an  action  of  assumpsit,  brought  by  the  defend- 
ant in  error,  against  the  plaintiffs  in  error,  as  partners.  The 
declaration  contains  the  common  money  counts,  and  upon  is- 
sue joined  on  the  pleas  of  iion  assumpsit  and  payment,  the 
plaintiff  obtained  a  verdict  and  judgment. 

The  evidence  offered  on  the  trial  of  the  cause,  as  appears 
by  a  bill  of  exceptions,  was  that  a  judgment  had  been  previous- 
ly obtained,  by  one  Burke,  for  the  use  of  one  Roberts,  against 
John  McLaughlin,  adm'r,  for  seventy-nine  dollars  six  cents ; 
that  the  execution  was  returned  satisfied,  by  the  sheriff,  and 
the  money  paid  over  to  the  defendants,  who  were  the  attornies  of 
record.  The  plaintiff  also  Offered  in  evidence  a  written  as- 
signment of  the  judgment  from  Roberts,  and  a  demand  of  the 
money,  before  the  commencement  of  this  action.  To  the  in- 
troduction of  the  assignment,  the  defendants  objected,  but  tho 
Court  overruled  the  objection.  One  of  the  defendants  was  a 
witness  to  the  assignment.     The  defendants  proved  they  had 
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paid  over  the  money  to  Roberts;  and  evidence  was  also  offered 
conducing  to  prove  a  dissolution  of  tiie  law  partnership  of  the 
defendants.  The  bill  of  exceptions  contains  other  testimony 
not  necessary  to  be  noticed,  upon  which  the  Court  charged 
the  jury : 

1.  That  the  defendants  were  liable,  as  charged  in  the  decla- 
ration, for  the  said  sum  of  money,  if  it  was  received  while 
they  were  partners,  and  that  a  dissolution  of  the  partnership 
before  the  commericement  of  this  suit,  did  not  bar  the  present 
action.  - 

2.  That  as  to  all  persons  dealing  with  the  firm,  the  defend- 
ants were  bound  to  give  actual  notice  of  the  dissolution,  and 
to  all  persons  not  dealing  with  the  firnri,  they  were  bound  to 
give  public  notice  in  the  Gazette..' 

3.  That  if  they  believed  one  of  the  defendants  had  notice  of 
the  assignment  of  the  judgment  after  the  dissolution  of  the  firm, 
and  not  the  other,  they  might  find  against  him  alone.- 

The  defendants  moved  the  Court  to  charge  the  jury,  that  if 
the  transfer  of  the  judgment  was  m^ade,  afte.r  the  dissolution  of 
the  firm  of  Gayle  &  Saffold.  the  firm  was  not  liable;  upon 
which  the  Court  charged  the  jury,  that  they  might  find  a  ver- 
dict against  the  member  of  the  firm  who  had  received  notice. 
To  which  the  defendants  excepted,  and  now  assign  for  error, 
the  charges  given,  and  the  refusal  to  charge,  as  set  out  in  the 
bill  of  exceptions. 

Peckj  for  the  plaintiff  in  error,  made  two  points :  First,  that 
the  assignee  of  the  judgment,  under  the  facts  of  this  case, 
cannot  maintain  an  action  in  his  own  name,  and  cited  Metcalf 
&  Perkins  Dig.  297. 

Second.  That  the  Court  erred,  in  instructing  the  jury  that 
they  might  find  against  one  or  both  of  the  defendants.  Aik. 
Dig.  268. 

J.  B.  Clarke,  contra. 

ORMOND,  J. — The  principal  question  presented  in  this 
case,  is  whether  the  defendant  in  error,  who  is  the  assignee  of 
a  judgment,  can  maintain  an  action  against  the  attornies  at 
law  of  the  plaintiff  in  the  judgment  after  notice  of  the  assign- 
ment and  receipt  of  the  money.     The  assignment  of  the  judg- 
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ment  was  a  transfer  of  the  money  to  be  collected  on  it;  it  was 
an  absolute  and  unconditional  appropriation  of  it  to  the  assignee. 
The  money,  when  collected  by  the  attorney,  was  the  property 
of  the  assignee,  and  held  for  his  use,  and  we  can  perceive  no 
reason  why  he  should  not  be  allowed  to  maintain  this  action  to 
recover  it  after  demand  made,  notice  of  the  assignment  of  the 
judgment,  having  previously  been  given. 

The  counsel  for  the  plaintiff  in  error,  has  relied  on  a  case 
cited  from  5  J.  J.  Marshall,  651;  only  a  brief  abstract  of  which 
from  Metcalf  &  Perkins  Dig.  has  been  brought  to  our  notice. 
The  principle  said  to  be  decided  is,  that  an  assignee  of  a 
judgment,  cannot  maintain  an  action  against  an  officer,  who, 
after  notice  pays  it  over  to  the  assignor,,  the  judgment  cred-: 
itor.  We  have  not  been  favored  with  the  reasoning  of  the 
Court,  but  presume  the  decision  turned  on  the  fact,  that  the 
mandate"  of  the  writ  required  the  sheriff  to  bring  the  moneyt. 
into  Court,-  and  that  being  in  the  custody  of  the  law,  it  could 
not  be  intercepted.  Without  affirming  or  denying  the  correct- 
ness of  this  decision,  it  is  sufficient  to  say,  that  this  case  is  to- 
tally unlike  it;  an  attorney  at  law,  is  the  agent  of  the  party, 
and  the  principal  rhay  appropriate  money  in  his  hands  to  the 
use  of  another,  after  notice  of  which,  if  he  pays  it  to  the  prin- 
cipal like  any  other  agent,  he  will  be  responsible  to  the  person 
to  whom  the  fund  really  belongs,  in  an  action  for  money  had 
and  received,  founded  on  the  implied  promise.  That  the  case 
of  an  attorney  at  law,  does  not  constitute  an -exception  to  the 
general  rule,  see  the  case  of  Taylor  v.  Bates,  5  Cowen,  376. 

As  the  jury,  by  finding  against  both  defendants,  have  affirm- 
ed that  the  money  was  received,  and  notice  given  by  the  plain- 
tiff, while  the  partnership  existed,  it  is  not  necessary  to  enquire 
into  the  correctness  of  the  charge,  that  they  might  find  against 
one  of  the  defendants,  if  the  money  was  received  after  the  dis- 
-  solution  of  the  firm,  as  the  charge,  if  wrong  in  point  of  law, 
could  not  by  possibility  prejudice  the  defendants. 

Let  the  judgment  be  affirmed. 
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Pharr  (fc  Beck  v.  Bachelor. 

1.  The  first  count  set  out  a  parol  contract  and  breach,  and  concluded  as  in 
ease ;  the  second  count  was  in  assumpsit ;  Held,  on  demurrer  for  a  mis-joinder 
of  counts,  that  the  conclusion  of  the  first  count  mightbe  rejected  as  surplusage. 

2.  Where  a  party  offers  no  evidence  upon  a  trial  before  the  jury,  as  a  matter  of 
right  he  maj  demur  to  the  evidence  of  his  adversary;  especially  if  it  is  not 
"loose,  indefinite  and  circumstantial." 

3.  A  demurrer  to  evidence  is  sufficient,  if  after  setting  out  the  evidence,  it  ad- 
mit every  word,  figure  and  statement,  and  "every  conclusion  that  may  be 
reasonably  drawn  therefrom  to  be  true,"  and  refers  in  usual  form  the  ques- 
tions of  law  to  the  court ;  unless  from  the  peculiarity  of  the  case  a  demurrer 
in  such  form  is  not  adapted  to  it- 

4.  In  an  action  upon  a  verbal  contract,  tiine,  ra  general,  forms  no  material  part 
of  the  issue;  therefore  one  time  may  be  assigned  to  a  given  fact  and  another 
proved.  But  to  tolerate  this  latitude  in  pleading,  time  should  belaid  under  a 
tidelicit,  and  should  not  be  intrinsically  impossible,  or  inconsistent  with  the 

,     fact  to  which  it  relates. 

5.  A  charge  of  a  Judge  which  refers  16  the  jury,  the  decision  of  a  question  of 
law,  is  erroneous. 

6.  In  pleading,  the  legal  effect  and  identity  of  the  contract  slnnild  be  stated,  and 
any  variance  in  this  respect,  relating  to  the  promise  or  undertaking,  upon 
which  the  action  is  founded,  or  the  consideration  thereof,  will  be  fatal, 

7.  Impertinent  matter,  foreign  to  the  cause,  need  not  be  proved ;  but  Semble,  an 
immaterial  averment  must  be  proved,  where  the  subject  of  it  ist  a  record,  a 
written  instrument,  or  perhaps  an  express  contract,  otherwise,  there  might  be 
a  variance  between  the  pleading  and  the  proof. 

8.  A  contract  cannot  be  rescinded  in  toto,  by  one  of  the  parties,  where  both  par- 
lies cannot  be  placed  in  statu  quo  ;  but  a  contract  will  be  considered  as  re- 
scinded, where  the  party  who  is  to  perform  an  act,  has  made  his  performance 
impracticable,  or  where  he  is  prevented  from  doing  the  act  by  the  other  party. 

9.  Where  the  declaration  alleges,  that  the  plaintiff  was  prevented  from  perform- 
ing his  part  of  the  agreement,  either  by  the  refusal  of  the  defendant  to  permit 
him,  or  by  some  act  or  omission  on  his  part,  such  an  allegation  is  not  sustained 
by  proof,  that  the  contract  was  rescinded  by  mutual  consent,  and  the  defendent 
agreed  to  pay  the  plahitiff  for  his  services,  &c. ;  but  the  modified  contract 
should  be  declared  on. 

10.  A  party  who  has  paid  money,  or  delivered  goods,  upon  a  contract  that  is  rescin- 
ded, may  recover  the  money  in  action,  for  money  had  and  received,  may  main- 
tain  trover  for  his  goods,  or  wave  the  tort,  and  bring  an  action  for  goods  sold 
and  delivered. 

vll.  The  mere  fact,  that  certain  persona  valued  property,  the  subject  of  the  con- 
tract, will  not  make  their  writteti  valuation,  evidence,  unless  it  was  author. 
ised  to  be  made,  or  assented  to,  by  the  parties. 
12.  An  affidavit  nf  the  non-residence,  &c.  of  a  witness  Was  made  five  months  be- 
fore a  commission  issued  to  take  his  deposition:  Held,  that  his  continued  non-. 
residence  would  be  presumed,  and  the  affidavit  was  sufficient. 

Writ  of  error  to  the  Circuit  Court  of  Talladega. 
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THE  defendant  in  error  brought  an  action  of  assumpsit 
against  the  plaintiffs,  and  set  forth  his  cause  of  action  in  two 
distinct  counts.  In  the  first  count,  he  alleges  circumstantially 
a  parol  contract  entered  into  between  the  defendants  and  him- 
self, by  which  he  undertook,  on  the  19th  July,  1837,  to  keep  a 
boarding  house  for  them  at  the  Sulphur  Springs,  in  the  county 
of  Talladega  ;  and  also,  to  sell  them  furniture,  wines,  &c.;  in 
consideratioij  of  which,  they  agreed  to  pay  the  sum  of  three 
thousand  five  hundred  dollars,  and  the  value  of  his  furniture, 
win6s,  (fcc.  to  be  ascertained  by  two  disinterested  men,  to  be 
selected,  &c.  It  is  further  alleged,  that  the  plaintiff,  in  compli- 
ance with  his  contract,  entered  upon  the  service  stipulated,  and 
that  he  delivered  furniture,  wines,  &c.  to  the  defendants,  until 
they  refused  to  receive  more.  .  The  plaintiff  further  avers  a 
readiness,  willingness,  and  actual  performance  of  his  undertak- 
ing and  agreement,  so  far  as  the  defendants  would  allow ;  a 
non-performance  by  the  defendants,  and  an  order  from  them 
to  him  to  leave  their  service,  &c.  The  first  count  concludes 
with  the  allegation  that  the  defendants  "wilfully,  fraudulently 
and  tortiously  failed,"  <fcc. 

The  second  count  is  for, good's,  &c.  sold,  for  work  and  labqf 
done,  for.  money  lent,  &c.  for  money  paid,  &c.  for  money  had 
and  received,  &c.  and  an  account  stated. 

A  general  demurrer  was  filed  to  the  declaration,  which  be- 
ing overruled,  the  defendants  pleaded,  1.  Non  assumpsit.  2. 
Set  off.  3.  Payment.  4.  Failure  of  consideration ;  and  5. 
A  failure  by  the  plaintiff  to  perform  his  part  of  the  contract. — 
On  each  of  these  pleas,  there  was  an  issue  of  fact ;  arid  there- 
upon the  cause  was  submitted  to  the  jury. 
'  The  defendants  dem^urred  to  the  evidence,  which  is  drawn 
out  at  lertglh,  and  accompanies  J^he  demurrer.  The  demurrer 
is  as  follows:  "The  said  defendants  come  and  say,  that  admit- 
ting every  word,  figure  and  staten>ent  in  the  above  annexed 
memorandum,  of  the  testimony  in  this  case,  to  bc  facts,  "and  to 
ba  true,  and  admitting  every  conclusion  that  may  be  reasona- 
bly drawn  therefrom,  to  be  true,"  &c.  and  concludes  by  refer- 
ing  in  usual  form,  the  questions  of  law  to  the  Court.  The 
•  Court  admitted  that  the  testimony  annexed  to  the  demurrer, 
was  correctly  set  forth,  yet  as  the  parties  had  not  agreed  upon 
a  statement  qf  Jfact?,  ^n^  ^J^^  J^m^jf^M^'i^^l^l^^}?^^^'^  ''^ 
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demurrer,  the  Court  would  not  compel  him  to  do  so;  and  fur- 
ther, that  the  demurrer  was  only  an  admission  of  the  truth  ot" 
what  the  witnesses  swore,  and  not  an  admission  of  the  truth  of 
the  facts,  which  the  evidence,  both  positive  and  circumstantial, 
tended  to  prove."  To  the  decision  of  the  Court,  the  defendants 
excepted,  &c. 

The  cause  was  then  argued  to  the  jury,  and  the  Court, 
among  other  things,  charged  them,  that  it  was  not  necessary  to 
show,  that  the  contract  alleged  in  the  first  count,  was  made  on 
the  17th  July,  1837.  "If  a  recovery  by  the  plaintiff  on  the 
first  count  in  his  declaration,  would  be  a  bar  to  a  second  suit  for 
the  same  cause,  then  the  special, contract  on  which  that  count 
is  founded,  is  substantially  proved."  That  the  plaintiff  need 
not  show  that  the  times  ot  payment  for  the  furniture,  wines, 
&c.  were  those  alleged.  But  the  contract  must  be  proved  sub- 
stantially as  stated,  yet  it  was  not  necessary  to  adduce  proof 
touching  a  stipulation  of  the  agreement,  of  which  no  breach 
was  alleged. 

Further:  That  the  contract  could  only  be  cancelled  by  the 
assent  of  both  parties,  and  that  a  re-delivery  of  the  furniture, 
&c.  was  necessary  to  the  cancellation  of  the  contract;  but  if  it 
Was  cancelled  as  to  the  furniture,  &c.  and  the  defendants  re- 
tain jt,  the  jury  should  take  it  into  the  account,  and  find  its 
value. 

The  Court  refused  to  charge,  that  if  the  contract  was  can- 
ceHfed  before  suit  brought,  and  defendants  had  agreed  to 
pay  the  plaintiff  for  his  services,  furniture,  &c.  there  could  be 
no  recovery  on  the  breach,  as  alleged  in  the  first  count — and 
that  under  the  evidence  before  them',  the  plaintiff  was  not  enti- 
tled to  a  verdict  on  the  second  count. 

Many  other  charges  were  given  and  refused,  which  as  they 
are  not  stated  in  the  opinion  of  the  Court,  it  is  unnecessary  hero 
to  notice.  The  evidence  set  out  in  the  record  shows,  that  none 
of  the  points  noticed,  as  having  be^n  decided  by  the  Court,  were 
impertinent  or  abstract. 

A  second  bill  of  exceptions  was  sealed  at  the  time,  from 
which  it  appears  that  one  Burton,  as  the  agent  of  the  defen- 
dants, appointed  persons  at  Wetumpka,  to  value  the  furniture* 
wines,  &c.  and  that  the  persons  so  appointed,  made  a  schedule 
and  valuation  in  writing;  that  the  property,  or  a  portion  of  it. 
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was  sent  to  the  defendants  at  the  Springs,  and  the  defendants 
afterwards,  ratified  his  acts,  and  thanked  him  for  his  services. 
The  plaintiff's  counsel  then  asked  Burton  the  value  of  the  pro- 
perty sent ;  to  which  question  the  defendants  objected.  1.  Be- 
cause the  persons  valuing  the  property,  were  the  best  wit- 
nesses. 2.  Because  the  written  valuation  made  by  those  per- 
sons should  be  produced,  or  its  absence  accounted  for ;  which 
objection  was  overruled  by  the  Court. 

The  plaintiff  then  proposed  to  read  the  deposition  of  F.  A. 
Manard,  whose  evidence  was  material  for  him  ;  the  defendants 
objected,  on  the  ground  that  the  affidavit  of  the  materiality  and 
non-residence  of  the  witness,  was  made  on  the  3d  of  October, 
1838,  and  the  commission  to  take  take  his  deposition,  was  dated 
on  the  12th  March;  1839.  But  the  objection  was  overruled, 
and  the.  deposition  suffered  to  be  read  to  the  jury.  A  verdict 
and  judgment  was  thereupon  rendered  for  the  plaintiff. 

Wm.  p.  Chilton,  for  the  plaintiff  in  error,  made  the  follow- 
ing points  among  others,  viz :. 

•  1.  The  demurrer  to  the  declaration  should  have  been  sus- 
tained, and  the  plaintiff  below  must  recover  on  the  first  count, 
or  not  at  all.  1  Stew't.  Rep.  12.;  1  Porter's  Rep.  116 ;  4  Por- 
ter's Rep.  502 ;  9  Porter's  Rep.  337. 

2.  The  plaintiff  should  have  been  compelled  to  join  in  the 
demurrer  to  evidence.     4  Porter's  Rep.  405. 

3.  The  Circuit  Court  should  have  instructed  the  jury  that  the 
plaintiff  must  prove  the  contract  as  stated,  and  it  was  irregular 
for  that  Court  to  assume  facts  as  proved,  and  to  refer  to  the  de- 
cision of  the  jury,  questions  of  law.  2  Stew't.  255;  Aik.  Dig. 
283,  sec.  134. 

4.  It  was  competent  for  the  parties  to  have  rescinded  the  con- 
tract, and  substituted  another  in  its  stead ;  the  re-delivery  of 
the  furniture  was  not  indispensable  to  its  abrogation. 

5.  Tlie  substituted  contract  should  have  been  declared  on,  aqd 
the  instruction  to  the  jury,  that  the  plantiff  might  recover  for 
the  furniture  not  re-delivered,  though  the  contract  was  rescind- 
ed, was  erroneous.  If  the  contract  was  rescinded  by  mutual 
consent,  and  nothing  was  said  as  to  the  furniture,  &c.  they  re- 
vested in  the  plaintiff,  and  he  might  recover  them  in  the  appro- 
priate action,  if  the  defendants  had  no  lien  on  them. 
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6.  The  evidence  of  the  persons  who  valued  the  furniture, 
was  the  best,  and  none  other  should  have  been  received  until 
the  absence  of  their  written  valuation  was  sufficiently  account- 
ed for. 

7.  The  deposition  of  Manard  was  not  admissible;  the  affi- 
davit shows  that  he  was  a  non-resident  when  it  was  made,  but 
not  when  the  commission  issued.  ' 

hurJPKYOR,  for  the  defendant,  among  other  things,  insisted, 

1«  There  is  no  misjoinder  of  counts  in  the  declaration;  both 
are  in  assv^mpsit,  and  if  either  is  good,  the  demurrer  should 
have  been  overruled — that  the  second  is  good,  has  not  been 
questioned.  The  conclusion  ot  the  first  count  does  not  show 
that  it  is  in  case.  Howe  v.  Cook,  21  Wend.  Rep.  29. 

2.  The  Circuit  Court  properly  refused  to  compel  the  plain- 
tiff to  join  in  the  demurrer  to  evidence.  It  did  not  sufficiently 
admit  the  truth  of  the  facts,  and  the  conclusions  therefrom. — 
7  Porter's  Rep.  423;  1  Dall.  Rep.  20;  4  Cranch's  Rep.  219; 
7  Cranch's  Rep.  565;  11  Wheat.  Rep.  320  ;  ibid.  171 ;  2  Serg't 
&  Rawle  Rep.  185  ;  3  Pet.  Rep.  36;  22  Pick.  Rep.  135  ;  2  H. 
Bla.  Rep.  21)5 ;  Gould's  Plead,  ch.  9,  sec.  47  to  74 ;  Aik.  Dig. 
277,  sec.  107.  • 

3.  It  was  not  necessary  for  the  plaintiff  to  show,  that  the 
contract  stated  in  the  first  count,  was  made  on  the  day  alleg- 
ed.   Doe  dem.  Lowrie  v.  Dyeball,  8  B.  and  C.  Rep.  70. 

4.  The  plaintiff  was  entitled  to  recover  on  the  second  count, 
and  the  finding  of  the  jury  will,  if  necessary,  be  referred  to  that 
count ;  but  such  reference  will  not  be  necessary,  for  the  first 
count  was  proved  according  to  its  legal  effect.  2.  Porter's  Rep. 
542;  9  Porter's  Rep.  122. 

5.  Upon  the  rescission  of  a  contract,  a  party  who  has  deli- 
vered property  under  it,  may  recover  its  value  under  the  ap- 
propriate common  counts  in  assumpsit.  11  Wend.  Rep.  237; 
10  Johns.  Rep.  36;  4  Wend.  Rep,  285;  7  Johns.  Rep.  132; 
McMillan  v.  Wallace,  3  Stew't.  Rep.  185;  Hunnewell  v. 
Turner,  4  Stew't.  &  P.  Rep.  262 ;  Blair  v.  Asberry,  4  Porter's 
Rep.  435;  Martin  v.  Chapman,  6  Porter's  Rep.  344;  Gazzam 
V.  Kirby,  8  Porter's  Rep.  253.  Or  he  may  recover  on  the 
special  count,  provided,  that  so  much  of  that  count  as  is  proved, 
and  shows  his  right  to  recover,  is  not  necessarily  connected 
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with  thp  other  parts  of  the  contract,  so  that  it  cannot  be  sever- 
ed.    8  B.  &  C.  Rep.  70. 

6.  The  Court  should,  if  practicable,  so  interpret  the  instruc- 
tions to  the  jury,  as  to  make  them  sensible  and  pertinent.  Row- 
land v.  Ladiga,  9  Porter's  Rep.  488. 

7.  The  instructions  to  the  jury,  that  they  should  disregard 
the  common  count,  was  incorrect,  and  cannot  prejudice  the 
plaintiff;  it  may  sustain  the  verdict. 

8.  The  evidence  offered  as  to  the  value  of  the  furniture  and 
wines,  was  admissible  ;  the  writtep  valuation  could  ,not  have 
been  used  ;  at  any  rate,  it  would  not  exclude  other  evidence. 
So,  the  deposition  of  Manard  was  properly  received  ;  a  writ- 
ten oath  wa^  not  necessary  .to  have  authorised  the  commission 
to  issue,  but  if  it  was,  the  one  produced  was  entirely  sufficient. 
Boardman  v.  Ewing,  3  Stew't.  &  P.  Rep.  293. 

•^COLLIER,  C.  J. — It  is  objected  to  the  declaration,  that  the 
first  count  is  in  case,  and  the  second  in  assumpsit ;  and  it  is 
therefore  insisted,  that  the  demurrer  should  have  been  sustain- 
ed for  a  misjoinder.  The  first' count,  after  setting  out  a  parol 
contract  and  breach,  concludes  as  a  declaration  in  case,  and  the 
conclusion,  it  is  insisted,  must  determine  its  character.  This 
argument  cannot  be  maintained.  If  the  conclusion  of  thie  count 
was  stricken  out,  it  would  be  good  in  assiimpsk ;  "and  it  may 
therefore  be  rejected  as  surplusage.  No  other.objection  is  made 
to  the  first  count,  nor  indeed  can,  on  general  demurrer,  as  the 
second  count,  is  confessedly  good. 

It  has  been  repeatedly  adjudged,  that  a  party  who  intro- 
duces no  evidence  upon  a  trial  before  the  jury,  as  a  matter  of 
right,  may  demur  to  the  evidence  of  his  adversary;  the  more 
especially  if  the  evidence  demurred  to,  is  not  "  loose,  indefinite 
or  circumstantial."  Such  was  the  decision  of  this  Court  in 
Alexander  v.  Fitzpatrick,  4  Porter's  Rep.  405.  A  demurrer  to 
the  evidence  admits  the  truth  of  the  facts  proved,  together 
with  the  conclusions  fairly  inferrible  therefrom,  and  asks  the 
judgment  of  the  Court  a«  to  their  legal  effect.  As  it  is  the  of- 
fice of  the  jury  to  ascertain  the  facts,  and  determine  what  is 
proved,  if  these  are  admitted  upon  the  record,  the  cause  may 
be  withdrawn  from  them,  and  the  question  of  law  arising  upon 
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the  admission,  decided  by  the  Court.     Such  is  the  purpose  and 
effect  of  a  demurrer  to  the  evidence.  vk- 

The  law,  as  we  have  staled  it,  is  not  denied  by  ^he  defen- 
dant in  error,  but  it  is  insisted  that  the  demurrer  tendered,  does 
no,t  distinctly  admit  on  the  record,  the  truth  of  all  the  facts  of- 
fered in  evidence,  and  of  every  "conclusion  which  the  facts  con- 
duce to  prove.  The  demurrer  explicitly  admits  "  every  word, 
figure  and  statement,"  of  the  evidence  which  is  set  out  inex- 
te?iso,  *'to  be  true," — it  also  admits^"every  conclusion  that  may 
be  reasonably  drawn  therefrom,  to  be  true."  and  refers  in  usual 
form,  the  legal  questions  to  the  Court.  This  is  certainly  suffi- 
cient, unless  there  be  something  in  the  case  to  show,  that  the 
demurrer  is  not  adapted  to  it.  The  Circuit  Judge  slates  upon 
the  record,  that  the  demurrer  truly  set  forth  all  the  material 
evidence  in  the  cause,  but  that  the  Court  refused  to  compel  a 
joinder,  because  the  demurrer  itself  was  deemed  insufficient. 

In  Copeland  v.  New  Eng.  Ins.  Co.  22  Pick.  Rep.  135,  the 
Court  considered  that  where  the  evidence  consists  of  written 
documents,  or  of  direct  positive  testimony  of  witnesses,  it  may 
be  demurred  to,  by  slating.il  as  it  was  submitted  to  the  jury, 
and  admitting  its  truth,  as. well  as  the  conclusions  fairly  infer- 
rible from  it.  -'But  ^vhere  the  evidence  is  circumstantial  or 
uncertain,  leaving  "much  to  inference  and  presumption,"  the 
Court  say,  "  it  is  not  easy  or  safe  to  frame  a  demurrer  upon  it, 
or  a  reminder  thereto.  It  will  not  be  sufficient  to  demur  to  the 
evidence  generally,  and  leave  to  the  Court  to  ascertain  what  it 
tends  to  prove,  or  what  inferences  may  be  drawn  from  it.  But  in 
reciting  thd  evidence  in  the  demurrer,  the  party  demurring 
must  state  distinctly  the  facts  which  the  evidence  tends  to  prove, 
and  which  he  thereby  admits,  that  the  Court  may  readily  per- 
ceive tl\e  facts  upon  which  they  are  to  decide/'  Conceding 
that  the  law  is  correctly  laid  down  in  the  case  ckod,  and  still 
the  demurrer  is  sufficient.  The  evidence  is  direct  and  positive, 
and  it  is  quite  enough,  after  reciting  it,  to  admit  its  truth  as 
well  as  the  conclusion  deducible  from  it,  without  undertaking 
to  particularise  the.  facts  and  conclusions  which  are  admitted. 

We  will  not  stop  to  inquire,  whether  the  demurrer  to  the 

evidence  should  have  been  sustained,  or  whether  its  rejection, 

if  it  were  not  sustainable,  would  authorise  a  reversal  of  the 

•judgment.     Alexander  v.  Fitzpatrick,  4  Porter's  Rep.  409, — 
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Other  and  more  important  questions,  which  arise  in  the  cause, 
are  decisive  of  its  fate  here. 

In  an  cction  upon  a  verbal  contract,  time  is  considered  in 
general  as  forming  no  material  part  of  the  issue;  it  is  there- 
fore allowable  for  the  pleader  to  assign  one  time  to  a  given 
fact,  and  prov6  another.  But  to  tolerate  this  discrepancy  be- 
tween the  allegation  and  the  proof,  he  should  lay  the  time  un- 
der a  videlicet,  and  take  care  that  he  do  not  lay  a  time  that  is 
intrinsically  impossible,  or  inconsistent  with  the  fact  to  which 
it  relates.  Step,  on  Plead.  292 ;  2  Phil.  Ev.  C.  &  H.  ed.  533. 
In  the  present  case,  the  declaration  states  the  time  when  the 
contract  was  made  thus,  "heretofore,  to  wit:  on  the  1 9th  day 
of  July,"  &c.  According  to  the  law,  as  we  have  cited  it,  from 
very  eminent  elementary  writers,  this  mode  of  pleading  does 
not  oblige  the  pleader  to  show,  that  the  contract  was  made  on 
the  day  alleged. 

■  The  .Circuit  Court,  in  the  instructions  to  the  jury,  employs 
this  language:  "  that  if  a  recovery  by  the  plaintiff  on  the  first 
count  in  his  declaration,  would  be  a  bar  to  a  second  suit  on  the 
s6me  cause,  the  special  contract  mentioned  in  said  first  count, 
is  substantially  proved."  The  conclusion  of  this  charge  is 
clearly  a  nonsequitur  from  the  premises  laid  down — it  deduces 
a  conclusion  of  fact  from  a  question  of  law,  and  while  the 
Court  decides  the  fact  hypothetically,  it  refers  the  law  to  the 
decision  of  the  jury.  To  be  more  precise,  the  jury  are  direct- 
ed to  inquire,  whether  a  recovery  upon  the  first  count  would 
bar  another  action  for  the  cause  embraced  by  it,  an(J  if  it  would, 
the  Court  says  the  special'  contract,  "  is  substantially  proved." 
This  instruction  cannot  be  sustained,  for  it  is  erroneous  in  it- 
self, as  well  as  for  the  additional  reason;  that  it  makes  the  jury 
judges  of  law.  We  should  have  been  inclined  to  think  it  pro- 
pable,  that  the  bill  of  exceptions  was  not  correctly  transcribed 
into  the  record,  if  a  bill,  in  all  respects  similar  to  that  accom- 
panying the  writ  of  error,  had  not  been  sent  up  in  answer  to  a 
■certiorari. 

In  pleading,  the  legal  effect  and  identity  of  the  contract  should 
be  stated,  and  any  variance  in  this  respect,  relating  to  the 
promise  or  undertaking  upon  which  the  action  is  predicated,  or 
the  consideration  thereof,  will  be  fatal;  but  where  a  party 
agrees  to  do  several  things,  though  the  declaration  describe' 
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the  contract  at  length,  yet  if  it  allege  a  breach,  applying  only 
to  some  one  of  the  stipulations,  the  plaintiff's  proof  should  be 
confined  to  the  breach  stated.  Where  a  declaration  contains 
impertinent  matter,  foreign  to  the  cause,  it  need  not  be  proved; 
but  the  same  remark  is  not  universally  true  of  immaterial  aver- 
ments. "An  immaterial  averment  is  one,  alleging  with  need- 
less particularity  or  unnecessary  circumstances,  what  is  mate- 
rial and  necessary,  and  which  might  properly  have  been  stated 
more  generally,  and  without  such  circumstances  or  particulars; 
or  in  other  words,  it  is  a  statement  of  unnecessary  particulars  in 
connection  wiih,  and  as  descriptive  of  what  is  material."  Gould's 
Plead..  160,  et  post.  "The  rule,  as  limited  by  the  more  modern 
authorities,-'  says  Judge  Gould,  appears  to  be,  that  no  immate- 
rial averment  requires  precise  proof,  unless  the  failure  of  such 
proof  would  occasion  a  variance  between  the  pleading  and  the 
proof:  or  (in  different  language)  strict  proof  of  such  averment 
is  not  at  this  day  necessary,  unless  the  subject  of  the  averment 
is  a  record^-a  writt'en  instrument,  or  as  I  conceive,  an  express 
contract.  Inasmuch  as  these  are  in  strictness,  the  only  subjects 
of  variance,  (properly  so  called)  when  the  mistake  in  the  plead- 
ing is  in  a  point  not  in  itself  material.     Gould's  Plead.  164. 

It  is  certainly  a  correct  principle,  that  a  contract  cannot  be 
rescinded  in  toto,  by  one  of  the  parties,  where  both  of  them 
cannot  be  placed  in  the  identical  situation  which  they  occupied, 
and  cannot  stand  upon  the  same  terms  as  those  which  existed, 
when  the  contract  was  made.  But  all  executory  contracts 
may  be  rescinded  by  the  parties  to  them,  if  their  interest  con- 
tinues until  the  agreement  to  rescind  is  made.  And  a  contract 
will  be  considered  as  rescinded,  when  the  party  who  is  to  per- 
form an  act,  has  made  his  performance  impracticable,  or  where 
he  is  prevented  from  doing  the  act  by  the  other  party.  Chitty 
on  Con.  573  and  cases  cited,  4  A.  ed.  Johnson  v.  Reed;  9  Mass. 
Rep.  78;  see  also  1  Johns.  Ciases,  116;  16  Mass.  Rep.  161. 

It  has  been  held,  that  an  agreement  rescinded  in  part,  is  re- 
scinded in  toto  ;  and  that  upon  a  rescission,  the  parties  are  re- 
mitted to  the  rights  to  which  they  were  entitled  befo  re  the 
agreement  was  entered  into.  Conner  v.  Henderson,  15  Mass. 
Rep.  319;  Raymond  v,  Beasnard,  12  Johns.  Rep.  274;  Griffith 
V.  Fred.  County  Bank,  6  G.  «fe  Johns.  Rep.  424.  These  decis- 
ions, however,  must  be  understood,  as  declaring  the  law  in 
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those  cases  only,  where  the  contract  is  rescinded  absolutely, 
and  not  sub  modo,  for  it  is  entirely  competent  for  the  parties  to 
rescind  on  ternns,  or  under  a  modified  contract. 

In  the  case  at  bar,  the  declaration  requires  the  plaintiff  to 
show,  that  he  was  prevented  from  performing  his  part  of  the 
agreement  by  the  refusal  of  the  defendants  to  permit  him,  or 
by  a  failure  to  perform  theirs.  If  there  was  a  voluntary  rescis- 
sion of  the  contract  by  the  mutual  assent  of  the  parties,  and  an 
agreement  to  pay  the  plaintiff  for  his  services,  his  furniture, 
wines,  &c.,  and  to  compensate  him  for  any  loss  he  sustained  by 
its  dissolution,  then  the  plaintiff  should  declare  upon  this  latter 
agreement — he  could  not  give  it  in  evidence  under  his  decla- 
lion,  for  it  would  not  "harmonize  with  its  allegations.  Wheth- 
er the  proof  in  the  record  shows  such  to  have  been  the  case, 
we  will  not  undertake  to  say;  we  merely  state  the  law,  to  show 
that  the  Court,  in  its  charge  on  this  point,  misapprehended  it. 

If  one  party,  who  has  paid  money,  or  delivered  goods  upon 
a  contract,  which  the  other  refuses  to  perform,  elects  in  a  pro- 
per case  to  rescind  it,  ,he  may  recover  back  his  money  in  an 
action  for  money  had  and  received,  or  his  goads  in  detinue,  or 
after  a  demand  «nd  refusal  to  deliver  them,  he  may  maintain 
an  action  of  Trover,  or  he  may  waive  the  tort  and  treat  the 
*  defendant  as  a  purchaser,  and  recover  for  goods  sold,  &c. 
Chauncey,  et  al.  v.  Yeaton,  1  N.  Hamp.  Rep.  151;  Hill  v.  Da- 
vis, 3  ib.  384;  Gilmore  v.  Wilbur,  12  Pick.  Rep.  120;  Pierce  v. 
Drake,  15  Johns.  Rep.  475;  M.&Mech.  Bank  v.  Gore,  15  Mass. 
Rep.  79;  Willson  v.  Force,  6  Johns.  Rep.  110;  Butler  v.  Haight, 
8  Wend.  Rep.  535;  Norton  v.'  Young,  3  Greenl  Rep.  30.  See 
also  Pope  V.  Nance,  1  Stew.  Rep.  354 ;  4  Mass.  Rep.  505.         -. 

It  was  also  argued,  that  the  best  and  only  evidence  (if  it  be' 
attainable)  of  the  value  of  the  furniture,  &c.,  is  the  written  es- 
timate of  those  who  were  appointed  to.  value  it.'  This  objec- 
tion is  founded  upon  the  supposition,  that- the  evidence  ofiered 
was  not  the  best  of  which  the  fact  is  susceptible.  True,  wbere 
there  is  written  evidence,  whichis  itself  admissible,  it  must  in 
general  be  adduced,  or  its  absence  accounted  for,  in  order  to 
let  in  proof  of  an  inferior  grade ;  but  the  rule  requiring  the  best 
evidence,  does  not  operate  to  exclude  proof,  because  it  is  not 
all,  or  the  most  Satisfactory  which  might  be  adduced,  where  the 
evidence  offered,  and  that  which  is  withheld,  is  all  of  the  same 
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general  quality  :  but  in  such  case,  it  in  general,  goes  no  farther 
than  to  forbid  that  evidence,  which  is  in  its  nature,  merely  cir.-.. 
cumstantial,  shall  be  received,  when'direct  and  conclusive .eyi^J 
dence  may  be  had.  In  the  case  before  us,  the  written  valua- 
tion would  not  be  legal  evidence ;  it  had  not  been  made  by  the 
direction  of  the  parties;  it  does  not  appear  that  it  had  been  as- 
sented to  by  them,  or  communicated  to  them,  and  if  there  is  such 
a  paper,  it  can  only  be  regarded  as  a  mere  'memora?ida  of  the 
persons  valuing  the  property,  to  aid  their  memory,  or  to  be 
handed  to  the  parties  to  indicate  what  had  been  done,  and  to 
enable  them  to  settle. 

But  if  it  was  a  part  of  the  agreement. between  the  parties^ 
that  the  value  of  the  furniture,  6z;c.,  was  to  be  ascertained  by 
persons  to  be  designated,  and  persons  in  obedience  to  the  con- 
tract, were  appointed  for  that  purpose,  then  their  evidence  of 
the  value  (if  it  could  be  had,)  should  have  been  required  before 
otherproof  of  value  was  received.  But  if  such  valuation  was 
not  required  by  the  contract,  or  was  not  assented  to  by  the 
parties,  as  fixing  the  sum  which  the  plaintiff  in  error  was  to 
pay,  "it  would  be  of  no  higher  grade,  than  evidence  founded  on 
the  judgment  or  opinion  of  other  witnesses;  and  consequently, 
wtjuld  not  exclude  all  other  parol  proof. 

It  is  provided  by  the,  11th  section  of  the  act  of  1807,  "  con- 
cerning witnesses,"  that  a  commission  shall  issue  to  take  the 
testimony  of  a  witness  in  any  cause  pending  in  a  Court  of  this 
State,  upon  oath  being  made,  that  such  witness  resides  out  of 
the  State.  It  is  argued  for  the  plaintiffs  in  error,  that  the  is- 
suance of  the  comaiission  must  immediately  follow  the  oath,  and 
that  five  months,  tlie  period  which  elapsed  before  the  commis- 
sion issued,  was  too  long.  If  the  commission  issued  upon  a 
suggestion,  that  the  witness  wa«  about  to  leave  the  State,  or 
was  incapable  of  attending  Court,  by  reason  of  bodily  infirmity, 
or  other  cause,  then  the  argument  wpuld  be  entitled  to  great 
consideration.  In  such  case,  we  incline  to  think  that  it  should 
be  shown  that  the  witness  was  still  absent  from  the  State,  or 
inpapable  of  attending  Court.  But  where  a  deposition,  is  taken 
upon  an  oath  being  made,  that  the  witness  resides  out  of  the 
State,  his  non-residence  will  (when  the  deposition  is  offered 
as  evidence,)  be  presumed  at  any  distance  of  time.  It  would 
then  seem,  upon  principle,  that  an  affidavit  that  a  witness  resides 
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out  of  the  State  made  after  suit  brought,  will  authorise  a  com- 
mission to  issue  any  time  before  trial,  to  take  his  testimony;  in 
the  absence  of  proof  to  the  contrary,  his  continued  non-resi- 
dence will  be  presumed. 

The  record  presents  many  other  points  than  those  noticed, 
but  the  principles  decided,  it  is  believed  cover  them  all,  and 
will  lead  to  a  decision  of  the  cause  on  its  merits.  The  cause 
comes  up  in  an  exceedingly  confused  state.  The  bill  of  ex- 
ceptions, which  is  almost  unintelligible,  presents  the  same 
question  in  several  different  forms ;  and  charges,  founded  upon 
the  same  principle  are  several  times  asked  and  refused,,  and 
others  perhaps  several  times  given. 

We  have  stated  several  errors  in  the  proceedings  of  the  Cir- 
cuit Court,  for  which  the  judgment  should  be  reversed.  There 
are  perhaps  others  which  may  be  discovered  by  a  comparison 
of  this  opinion  with  the  points  raised,  but  which  we  shall  not 
stop  to  particularize. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Smith  v.  Dennis. 

1.  When  the  sheriff  takes  insuffiient  bail,  and  oo  motion  of  the  plaintiff  he  is  sub- 
stituted  for  the  bail  so  taken  by  him,  the  bail  is  entitled,  on  motion,  to  have  an 
es^oneretur  entered  on  the  bail  piece. 

Error  to"  the  Circuit  Court  of  Barbour. 

THE  Court  below,  on  motion,  discharged  the  bail  which 
had  been  taken  in  a  suit  of  the  plaintiff  in  error  v.  one  McMa- 
han,  supposing  that  the  bail  was  discharged  by  the  act  of  1839? 
abolishing  imprisonment  for  debt.  From  which  judgment  the 
plaintiff  prosecutes  this  writ  of  error. 

J.  Gill  Shorter,  attorney  for  plaintiff  in  error. 
BuFORD,  contra. 
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ORMOND,  J. — In  discharging  the  bail  for  the  cause  assign- 
ed, the  Court  no  doubt  erred,  as  was  determined  by  this  Court, 
in  the  case  of  Kennedy  v.  Rice,  1  Ala.  Rep.  N.  S.  1 1 ;  it  is, 
however,  insisted  by  the  counsel  for  the  defendant  in  error, 
that  conceding  it  to  be  erroneous,  the  plaintiff  in  error  cannot 
be  heard,  to  controvert  it,  as  he  has  no  interest  in  the  matter. 

It  appears  from  the  record,  that  al  the  return  term,  the  plain- 
tiff gave  notice  to  the  sheriff  of  the  insufficiency  of  the  bail  ta- 
ken by  him,  and  that  a  motion  would  be  made  to  the  Court  to 
substitute  him  as  bail.  Upon  the  hearing  of  this  motion,  the 
Court  declared  the  bail  bond  taken  by  the  sheriff,  insufficient, 
and  that  the  sheriff  be  taken  and  held  as  special  bail. 

The  effect  of  this  judgment  is  a  substitution  of  the  sheriff  for 
the  bail  taken  by  him.  The  language  of  the  act  is,  "  that  the 
sheriff  shall  be  deemed  and  stand  as  special  bail,  and  the  plain- 
tiff may  proceed  to  judgment  against  such  sheriff  or  other  of- 
ficer, as  in  other  cases,  against  special  bail." 

The  substitution  of  the  sheriff  as  bail,  for  the  bail  returned  by 
him,  must  have  the  effect,  so  far  as  the  principal  is  concerned, 
of  discharging  the  bail.  Where  bail  are  excepted  to,  and  do 
not  justify,  they  are  discharged,  nor  will  the  plaintiff  be  allowed 
to  waive  the  exception  after  the  expiration  of  the  time  within 
which  the  bail  may  justify.  Thorb  v.  Faulkner,  2  Cowen, 
514.  See,  also,  1  Cowen,  54, 50 ;  4  Johns.  185 ;  4  Burrows,  2107.t 
Without  going  the  length  of  this  authority,  it  is  sufficient  to 
say,  that  as  the  bail  was  held  insufficient,  and  the  sheriff  sub- 
stituted therefor,  the  bail  is  entitled  to  have  an  exoneretur  en- 
tered on  the  bail  piece,  and  the  judgment  must  therefore  be 
affirmed. 

16 
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Scott  v.  Macy,  et  als, 

1.  Where  an  attachment  is  sued  out  aa  auxilhary  to  a  suit  commenced  in  the  or- 
dinary mode,  a  mistake  in  the  writ  of  attachment,  of  the  time  when  the  Court 
is  held,  in  which  the  original  suit  is  pending,  is  amendable, 

2.  An  attachment  will  not  be  quashed  on  account  of  a  defective  bond,  unless  the 
plaintifFis  unwilling  to  execute  a  good  bond. 

Error  to  the  County  Court  of  Sumter  county. 

THIS  action  was  commenced  in  the  Court  below,  by  the 
plaintiff  in  error,  against  the  defendants,  by  writ  of  capias  ad 
resp07idendum.  As  auxilliary  to  this  process,  the  plaintiff  on 
affidavit,  obtained  also  a  writ  of  attachment.  The  bond  exe- 
cuted by  him  for  the  attachment,  does  not  disclose  the  term  to 
which  the  writ  of  attachment  is  returnable,  and  the  attachment 
is  made  returnable  to  the  first^  instead  of  the  second  Monday  in 
July.  The  plaintiff  moved  to  amend  his  bond  and  attachment, 
which  the  Court  refused,  but  on  motion  of  the  defendants, 
quashed  the  attachment. 

I\GE  &  Smith,  for  the  plaintiffs  in  error,  cited  1  Ala.  Rep. 
N.  S.  580 ;  9th  Porter,  320  ;  7th  Porter,  486. 
No  Counsel  appeared  for  defendant. 

ORMOND,  J. — This  attachment  was  issued,  as  auxilliary  to 
a  writ,  which  had  been  sued  out  for  the  recovery  of  the  same 
debt,  and  which  the  law  under  which  it  issued,  required 
"should  be  filed  with  the  papers  in  the  original  cause,  and  con- 
stitute a  part  thereof."  In  such  a  case,  the  writ  of  attachment 
is  not  the  leading  process  in  the  suit,  the  parties  being  in  Court 
by  the  writ  which  had  previously  issued.  No  possible  injury 
could  result  from  the  mistake  of  the  time  when  the  Court  was 
held,  in  which  the  suit  was  pending.  However,  thei'efore,  the 
law  might  be,  if  the  suit  had  been  commenced  by  original  at- 
tachment, in  a  case  like  the  present,  the  error  was  a  mere  cleri- 
cal misprision,  and  as  such,  amendable  under  the  influence  of 
the  statute  which  authorizes  amendments  of  defects  of  form  in 
attachments.     Aik.  Dig.  42. 
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"  It  is  the  settled  law  of  this  Court,  that  an  attachment  will  not 
bq  quashed  on  account  of  a  defective  bond,  unless  the  plaintiff 
is  unwilling  to  execute  a  good  bond,  as  is  shewn  by  the  cases 
cited  by  the  plaintiff  in  error.  There  being,  therefore,  no  suf- 
ficient reason  for  quashing  this  attachment,  the  judgment  of  the 
Court  below  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 


Spence  v.  Duren,  et  als. 

1.  A  vendee  of  land  in  possession,  may  have  relief  in  Chancery,  when  the  vendor 
has  made  a  fraudulent  representation  as  to  the  title. 

2.  But  the  assertion  of  the  vendor,  that  his  title  was  good,  is  not  fraudulent,  un- 
less he  kneio  that  a  better  title  existed  in  another. 

3.  The  facts,  as  to  which  a  discovery  is  sought,  and  the  action  of  the  Court  de- 
manded,  must  be  stated  with  reasonable  certainty  and  precision,  and  the  alle- 
gations be  direct  and  positive,  and  not  uncertain  and  inconclusive,  before  the 
defendant  can  be  called  on  to  answer  them. 

Error  to  the  Chancery  Court  sitting  at  Talladega. 

THIS  was  a  bill  in  chancery,  filed  by  the  plaintiff  in  error 
against  the  defendants  in  error. 

The  complainant,  by  his  bill,  alleges  that  he  made  a  contract 
with  Duren  and  Copeland,  two  of  the  defendants,  for  the  pur- 
chase of  a  half  section  of  land,  at  the  price  of  five  thousand  dol- 
lars, of  which  sum,  one  half  was  paid  down,  and  executed  his 
notes  for  the  residue,  in  two  equal  annual  payments  ;  and  on 
the  13th  March,  1835,  Duren  and  Copeland  executed  their 
bond  to  make  title  to  the  land,  on  the  maturity  of  the  notes. — 
H«  further  alleges  that  they  represented  they  liad  title  to  the 
lands,  and  that  the  patent  would  issue  to  them,  but  that  since  the 
sale,  he  has  been  informed,  and  believes  that  the  vendors  were 
not  the  sole  owners  of  the  land,  but  that  two  other  persons  who 
are  made  defendants,  are  also  interested,  but  in  what  manner, 
or  to  what  extent,  he  is  not  able  to  say,,  aad  chai-ges  that  his 
vendors  overreached  him  by  selling  land  as  their  own,  in  which 
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Others  had  an  interest.  The  bill  further  charges,  that  judg- 
ments have  been  obtained  on  the  notes  executed  by  him:  that 
Duren,  one  of  the  vendors,  has  left  the  country. 

The  prayer  of  the  bill  is,  for  a  specific  execution  of  the  con- 
tract, and  that  if  the  other  defendants  have  an  interest  in  the 
land,  that  they  be  compelled  to  disclose  it,  &c. 

An  injunction  to  the  judgments  at  law  having  been  granted 
by  one  of  the  Circuit  Judges,  the  CKancellor  dismissed  the  bill 
for  want  of  equity,  from  which  decree  this  writ  of  error  is  pro- 
secuted. 

Stone,  for  plaintiff  in  error. 
J.  L.  Martin,  contra. 

ORMOND,  J. — The  principal  question  presented  by  this 
bill,  was  much  considered  by  us  at  the  last  term  of  this  Court, 
in  the.  case  of  Young  v.  Harris,  adm'r.  We  then  held  that, 
"  where  one  was  induced  to  purchase  land  by  the  fraudulent 
representations  of  the  vendor,  in  relation  to  the  title,  the  false- 
hood of  which,  he  had  no  means  of  ascertaining  by  the  exercise 
of  ordinary  diligence,  he  may  have  relief  in  chancery  before 
eviction,  and  without  abondonment  of  possession."  The  only 
charge  in  the .  bill  in  this  case,  which  could  be  supposed  to  im- 
pute fraud  to  the  vendors,  is,  to  the  following  effect : 

"That  at  the  time  of  the  purchase,  orator  was  induced  to  be- 
lieve that  the  defendants,  Duren  and  Copeland,  had  a  regular 
title  to  said  lands  in  an  incipient  stage,  and  be  abundantly  able 
to  make  him  such  title  for  the  same,  as  they  covenanted  in  their 
bond  to  make,  by  the  maturity  of  the  notes,,  for  the  purchase 
money;  that  they  so  represented  the  matter  to  him,  and  upon 
their  representation,  he  was  induced  to  make  the  purchase,  and 
from  the  fact,  that  they  alone  made  the  sale  to  him,  and  exe- 
cuted alone,  the  bond  for  title,  and  took  the  notes  for  the  re- 
maining purchase  money  to  themselves  alone,  your  orator 
could  not  have  doubted  that  they  alone  were  interested." 

There  is  no  fraud  charged  here;  these  facts  are  all  perfect- 
ly consistent  with  entire  good  Aiith  on  the  part  of  the  vendors. 
A  vendor  may  suppose  his  title  good,  and  so  represent  it,  when 
in  fact  there  is  a  better  title  outstanding  in  another.  To  con- 
stitute fraud,  therefore,  the  representation  must  not  only  be  un- 


JUNE  TERM,  1841. 25S 

Spence  v.  Duren,  et  als. 

true,  but  it  must  be  made  with  knowledge  of  its  untruth. — 
This  is  not  charged  in  the  bill,  and  therefore  it  cannot  be  sup- 
ported on  the  ground  of  fraud,  which  could  alone  give  the 
Court  jurisdiction  upon  the  facts  set  forth  in  the  bill. 

But  not  only  is  there  no  fraud  charged  in  the  bill,  in  relation 
to  the  title,  but  it  does  not  appear  from  the  bill,  with  that  pre- 
cision and  certainty  which  is  required  in  chancery  pleading, 
that  the  vendors  have  not  a  good  title  to  the  land.  The  sup- 
posed outstanding  title,  is  thus  set  forth: 

"Your  orator  has  beer>  informed,  and  believes,  and  so  charges* 
that  the  said  Duren  and  Copeland  were  not  the  sole  owners  of 
the  said  land,  if  indeed  they  own  any  part  thereof,  but  that  the 
same  was  claimed  in  whole  or  in  part,  by  others,  viz  :  That  a 
certain  Drury  Howard,  and  a  certain  Eli  M.  Driver,  claimed 
to  be  interested  in  the  lands  so  sold  to  your  orator,  but  whether 
said  Howard  and  Driver  claim  to  be  interested  with  both  as 
co-partners,  or  with-  only  one  of  them,  or  if  so,  with  which  of 
them?  and  to  what  extent  of  interest,  your  orator  has  never  been 
able,  with  certainty,  to  learn,  nor  does  he  feel  himself  able  pos- 
itively to  state.  To  some  extent,  however,  and  in  some  man- 
ner, he  does  charge  they  were  interested  at  the  time  of  the 
sale  to  him,  and  have  so  continued,  as  he  is  informed  and  be- 
lieves." 

These  charges  are  altogether  too  vague  and  uncertain,  to  be 
the  basis  of  any  action  in  a  Court  of  justice.  Instead  of  charg- 
ing facts,  which  could  be  met  and  answered,  the  bill  deals  in  sus- 
picions and  conjectures,  and  on  belief  founded  in  rumor  and 
hearsay.  Bills  of  this  vague  aud  uncertain  character,  whicli 
call  for  a  disclosure  without  positive  and  certain  allegations, 
have  been  denominated  fishing  bills  ;  such  is  the  character  of 
this.  The  rules  of  chancery  practice  require,  that  the  facts,  as 
to  which  a  discovery  is  sought,  and  the  action  of  the  Court  de- 
manded, should  be  stated  with  reasonable  certainty  and  preci- 
sion; that  the  allegations  should  be  direct  and  positive,  and  not 
uncertain  and  inconclusive,  before  the  defendant  can  be  called 
on  to  answer.  It  would  be  an  intolerable  grievance,  if  a  judg- 
ment could  be  suspended  in  its  operation  by  statements  so  un- 
certain and  inconciusiv.e,  as  those  found  in  this  bill. 

It  may  also  be  remarked,  that  the  bond  which  it  appears  was 
given  for  the  tit,Ie,  is  not  a  part  of  the  record,  and  the  descrip- 
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tion  of  it  in  the  bill  is  so  uncertain  and  unsatisfactory,  that  it 
can  exert  no  influence  on  the  decision  of  the  cause. 
Let  the  decree  of  the  chancellor  be  affirmed  with  costs. 


Fryer,  adm'r  v.  Dennis. 

'  1.  Aparty  may  take  out  a  second  execution  before  the  return  of  the  first,  at  his 
own  cost. 
2.  An  a/ias  execution  cannot  issue  after  the  death  of  the  defendant  in  execution, 
without  a  revival  of  the  judgment,  unless  such  alias  is  issued  to  continue  a  lien 
acquired  by  a  former  execution,  issued  in  the  life-time  of  the  defendant. 

Error  to  the  Circuit  Court  of  Pike  county.  , 

-  .JOSEPH  H.  DENNIS,  the  defendant  in  error,  brought  suit 
against  William  Y.  Fryer,  in  the  Circuit  Court  of  Pike  county, 
and  at  the  fall  term,  1838,  obtained  judgment  for  fourteen  hun- 
dred and  forty  dollars  sixty  cents,  upon  which  a  writ  of  Jieri 
facias  issued  on  the  8th  September,  1838,  returnable  to  the 
first  Monday  in  March  next,  after. 

.  On  the  1st  day  of  March,  an  alias  execution  was  issued  on 
the  same  judgment,  returnable  to  the  first  Monday  in  March, 
instant.  The  record  does  not  disclose  that  any  return  was 
made  to  either  of  the  executions. 

At  the  Spring  ternrj,  1840,  Alexander  Fryer,  adm'r  of  Wm. 
Fryer,  the  defendant  injhis  suit,  appeared  and  made  known  to 
the  Court,  that  the  defendant,  William  Fryer,  departed  this  life 
on  the  19th  February,  1839,  and  that  he  had  been  duly  ap- 
pointed administrator,  and  moved  the  Court  to  quash  the  exe- 
cution last  issued  because  the  first  execution  was  outstanding, 
and  also  because  the  same  was  not  issued  by  the  clerk  of  the 
Court,  as  it  purports  to  be,  but  by  one  who  was  acting  as  depu- 
ty, and  recognised  as  such  by  the  Clerk,  but  who  had  never 
been  sworn  as  such  deputy;  which  motion,  the  Court  overruled, 
and  rendered  judgment  against  said  adm'r  for  the  costs  of  the 
motion. 
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From  this  judgment,  the  said  Alexander  Fryer,  adm'r,  prose- 
cutes this  writ  of  error,  and  now  assigns  for  error,  the  refusal 
of  the  Court  to  quash  the  execution  last  issued. 

BuFORD,  for  the  plaintiff  in  error. 

ORMOND,  J. — The  only  error  complained  of,  is  the  issu 
ance  of  the  second  execution,  after  the  death  of  the  defendant' 
and  before  the  return  of  the  first  execution.  Both  the  execu- 
tions were  issued  before  the  first  return  day  after  the  judgment, 
the  last  being  after  the  death  of  the  defendant.  It  is  no  objec 
tion  to  the  second  writ  of  fieri  facias,  that  one  had  previously 
issued,  as  it  is  expressly  authorised  by  our  statute :  "  where  any 
execution  shall  issue,  and  the  party  at  whose  suit  the  same  is 
issued,  shall  aftervi^ards  desire  to  take  out  another  writ  of  exe- 
cution at  his  own  proper  cost  and  charges,  the  clerk  may  is- 
sue the  same,  if  the^first  writ  be  not  returned  and  executed." 
Aik.  Dig.  159,  sec.  2. 

The  question,  whether  such  execution  could  issue  after  the 
death  of  the  defendant,  is  one  of  more  difliculty.  It  has  been 
decided  by  this  Court,  after  a  most  elaborate  examination  of 
the  question  in  the  case  of  Horn  and  Collingsworth,  4  Stew, 
and  Porter,  237,  that  when  an  execution  had  issued  against  a 
defendant  in  his  life  time,  that  subsequent  executions  might  be 
issued  after  his  death,  to  preserve  the  lien  acquired  by  the  first. 
But  in  this  case,  no  such  necessity  could  exist,  as  the  second' 
execution  was  issued  before  the  return  day  of  the  first.  It  was 
then,  an  orignal  execution,  which  there  was  no  authority 
to  issue,  after  the  death  of  the  defendant,  without  u  renewal  of 
the  judgment.  The  Court  therefore  erred  in  overruling  the 
motion  of  the  plaintiff  in  error,  and  its  judgment  is  therefore 
reversed,  and  the  cause  remanded. 
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L  A  debt,  to  be  the  subject  of  a  set-ofF,  must  be  a  subsisting  demand  at  the  time 
'.g^  of  the  commencement  of  the  suit- 
7  2.  A  surety  who  pays  the  debt  for  which  he  is'bokind,  after  the  commencement 
of  a  suit  against  him,  for  the  recovery  of  a  debt  which  he  owes  in  his  own 
right,  cannot,   in  such  action,  set  off  the  debt  thus  paid  by  him,  as  the  su- 
rety of  the  plaintiff. 
3.  The  suing  out  the  writ  is  the  commencement  of  the  action. 

Error  to  the  Circuit  Court  of  Madison. 


THE  suit  in  the  Court  below  was  brought  by  the  plaintiff  in 
error,  as  assignee  of  one  Wynne,  against  the  defendant  in  er- 
ror, on  a  note  which  fell  due  on  the  1st  January,  1840.  The 
summons  was  issued  by  the  clerk  on  the  5th  February,  1840, 
and  executed  on  the  8th  of  the  same  niorUh.  The  defendant 
pleaded  payment  and  set  off."  On  the  trial,  the  defendant  of- 
fered in  evidence  a  note  made  by  Wynne  to  him,  for  twenty- 
five  dollars,  which  fell  due  on  the  25th  December,  1839 ;  and 
proved,  that  on  the  7th  February,  1840,  he  paid  a  judgment 
which  had  been  obtained  against  him  about  a  year  previously, 
as  the  surety  of  Wynne,  amounting  to  ninety-one  dollars  and 
♦seventy-eight  cents.  Upon  this  evidence,  the  plaintifTs  coun- 
sel moved  the  Court  to  charge  the  jury,  that  a  payment  by  the 
defendant  of  a  security  debt,  after  the  issuance  of  the  writ  in  this 
case,  did  not  create  a  legal  set  off  in  this  action ;  which  the 
Court  refused  to  charge,  but  charged  the  jury  that  any  debt 
due  to  the  defendant  by  said  Wynne,  before  notice  of  the  as- 
signment, or  the  service  of  the  v;rit  in  this  case,  was  a  valid 
off-set. 

The  defendant  obtained  a  verdict  and  judgment,  from  which 
the  plaintiff  prosecutes  this  writ  of  error,  and  assigns  for  error, 
the  refusal  to  charge,  and  the  charge  given  to  the  jury. 

Robinson,  for  the  plaintiff  in  error,  cited  18  Johnson's  Rep. 
20 ;  15  Ser.  &  Rawle,  61  ;  Chitty  on  Contracts,  331. 
Moore,  contra. 
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ORMOND,  J. — An  ofF-set  to  be  good,  must  be  a  subsisting  de- 
mand at  the  time  of  the  commencement  of  the  action — such  as 
the  defendant  could  then  have  maintained  an  action  on.  A 
surety  has  no  right  of  action  against  his  principal,  until  he  pays 
the  money  for  which  he  is  bound  as  surety,  and  as  that  was  not 
done  in  this  case,  until  after  process  sued  out  by  the  plaintiff, 
the  defendant  had  no  demand  against  Wynne  when  this  suit 
was  commenced,  and  therefore  it  could  not  be  the  subject  of  "^ 
a  set-off  in  this  suit. 

The  Court  below  appears  to  have  considered  the  payment 
of  the  surety  debt  a  good  off-set,  because  it  was  paid  before 
service  of  the  writ.  That  this  is  not  correct,  will  be  obvious, 
when  it  is  considered,  that  if  the  suit  had  been  brought  by 
Wynne  himself,  and  the  surety  debt  paid  by  the  defendant  af- 
ter the  writ  was  sued  out,  it  would  not  have  been  a  good  off- 
set against  Wynne,  because  it  would  not  have  been  a  debt  sub- 
sisting against  him  at  the  time  he  commenced  his  action,  and  it 
is  only  when  there  are  mutual  or  subsisting  debts  at  the  time 
the  action  is  brought,  that  one  can  be  set-off  against  the  other. 
Such  being  the  case  as  between  the  original  parties  to  the 
transaction,  the  assignee  cannot  certainly^  be  in  a  worse  condi- 
tion; yet  the  charge  of  the  Court  considers  that  a  good  off-set;, 
against  the  plaintiff,  which  would  not  be  good  if  the  suit  had  r 
been  by  Wynne,  the  payee  of  the  note.  The  question  of  no- 
tice has  no  application  in  this  case;  the  set-off  referred  to,  was 
not  good,  not  because '  the  defendant  had  no  notice  of  the  as- 
signment, but  because  he  had  nq  claim  against  Wynne  until 
after  the  action  was  commenced. 

It  follows  that  the  Court  erred,  both  in  the  charge  given, 
and  the  charge  refused,  and  the  judgment  must  therefore  be  re- 
versed, and  the  cause  remanded. 


"^ 
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OF 

^      CASES  ARGiQED  AND  DETERMINED 

IN   THE 

January  Term,  1842. 


Owen,  et  al.  v.  The  Branch  Bank  at  Mobile. 

1.  The  notes  issued  by  the  Bank  of  the  State  of  Alabama  and  its  Branches,  are 
i)ot  "  bills  of  credit,"  within  the  prohibition  of  the  Constitution  of  the  United 
States. 

Error  to  the  Circuit  Court  of  Mobile. 

THIS  action  was  commenced  in  the  Court  below,  on  mo- 
tion, on  a  note  made  to  the  Bank  by  the  plaintiff" in  error,  for  a 
loan  of  the  notes  of  the  Bank. 

The  pleas  interposed  in  bar  of  the  action,  which  are  very 
long,  and  sufficiently  described  in  the  opinion  of  the  Court,  pre- 
sent two  questions ;  first,  the  constitutionality  of  the  charter  of 
the  Bank  in  reference  to  the  constitution  of  the  U.  States. — 
Second,  the  right  of  the  State,  to  suspend  specie  payment,  on 
the  part  of  the  Bank. 

These  pleas  being  demurred  to,  the  Court  below  sustained  the 
demurrer,  and  the  defendants  pleaded  over,  and  moved  the 
Court  to  charge  the  jury  in  substance,  that  as  the  notes  of  the 
bank  were  bills  of  credit,  within  the  meaning  of  the  prohibition 
of  the  constitution  of  the  U.  States,  the  Bank  could  not  recover. 
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which  charge  the  Court  refused  to  give,  and  the  defendants  ex- 
cepted, and  judgment  having  been  rendered  in  favor  of  the 
Bank,  the  defendants  prosecute  this  writ  of  error,  and  noW  as- 
sign for  error  the  judgment  of  the  Court  sustaining  the  demur- 
rer to  the  pleas,  and  the  refusal  to  charge,  as  moved  for  by  the 
plaintiffs  in  error. 

Lessesne,  for  the  plaintiffs  in  error,  contended  that  the  notes 
issued,  by  the  Bank  were  bills  of  credit,  within  the  meaning  of 
the  prohibition  of  the  constitution  of  the  U.  States,  and  insisted 
that  the  design  was  to  prevent  the  States  from  Issuing  ^^paper 
money."  3  vol.  Madison  Papers,  1442,  44th  No.  Federalist, 
212.  He  insisted  that  the  intention  of  the  State  Legislature  to 
violate  this  provision  of  the  constitution,  was  obvious,  from  the 
preamble  to  the  charter  of  the  Bank.     Aik.  Dig.  55. 

He  contended  that  the  notes  of  the  Bank  were  bills  of  cre- 
dit, notwithstanding  there  was  a  fund  provided  for  their  redemp- 
tion, and  although  they  were  not  made  a  legal  tender.  .  To 
prove  this,  he  cited  many  of  the  colonial  acts,  and  referred  to 
the  opinion  of  Judge  Story,  in  Briscoe  v.  The  Com.  Bank  of 
Kentucky,  11  Peters,  333,  and  insisted  that  the  constitution 
could  not  be  evaded  by  the  State,  by  the  appointment  of  an 
agent ;  that  the  act  of  the  Bank  was  the  act  of  the  State.  He 
cited  the  case  of  Craig  v.  The  State  of  Missouri,  4  Peters,  4.10, 
and  maintained  that  that  case  was  not  so  strong  as  the  present 
because  it  was  only  by  implication,  that  the  Court  came  to  the 
conclusion  that  the  certificates  issued  by  the  State  were  design- 
ed to  circulate  as  money,  but  such  was  the  expressed  intention 
in  this  case. 

He  also  maintained,  that  the  case  of  Briscoe  v.  The  Com. 
Bank  of  Kentucky,  IT  Peters,  257,  was  an  express  aOthority  in 
his  favor,  and  that  this  was  a  stronger  case  than  that,  in  as 
much  as  the  "  faith  t)f  the  State  was  pledged  for  the  redemp- 
tion of  the  notes  of  the  bank,"  and  because,  by  an  act  of  the  le- 
gislature, the  State  could  be  sued  in  her  own  Courts ;  the  ab- 
sence of  which,  in  the  Kentucky  case,  was  the  grotind  of  the 
decision.  ' 

Campbell,  contra,  contended,  that  the  Bank  was  constitu- 
tional, tie  argued  that  it  was  a  task  of  great  difficulty  and 
delicacy,  which  devolved  on  the  Court.     That  a  Court  will  not 
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declare  a  solemn  act  of  the  legislature  void,  unless  it  is  clearly 
and  plainly  so.  3  Dall.  399  ;  4  ib.  18;  6  Cranch,  128 ;  9  Yer- 
ger,^99;  7  Pick.  466;  13  ib.  60.  That  in  addition  to  these 
considerations,  in  this  case,  the  constitutionality  of  the  Bank^had 
been  asserted  by  the  people  in  their  sovereign  capacity,  by  the 
adoption  of  the  State  constitution  ;  that  the  principle  had  been 
asserted  by  the  people  of  sorhe  of  the  States ;  by  judicial  tri- 
bunals of  high  authority ;  in  the  opinions  of  enlightened  states- 
men; that  this  accumulated  mass  of  evidence,^  as  to  the  donsti- 
tutionality  of  the  Bank  was  entitled  to  the  greatest  weight. — 
He  referred  to  the  decisions  of  the  Supreme  Courts  of  Kentucky 
and  South  Carolina,  in  2  Littell,  300;  3  Dana  150;  7  J.  J.  M. 
349  ;  2  McCordj  12  ;  and  to  those  of  the  Sup.  Court  of  the  U. 
States,  9  Wheat.  904;  2  Peters,  324;  11  ib.  257.  He  insist- 
ed that  the  Executive  and  Legislative  departments  of  the  Gen- 
eral Government  had  concurred  in  these  conclusions  by  select- 
ing these  institutions  as  depositories  of  the  public  money. 

He  referred'to  the  opinion  of  Gen.  Hamilton  in  his  report  up- 
on the  plan  of  a  national  bank,  in  1797,  to  show  the  true  mean- 
ing of  the  term  papermoney ;  and  asserted  that  it  was  admit- 
ted by  the  opponents  of  that  scheme^  as  well  as  by  those  in  fa- 
vor of  it,  that  the  power  existed  in  the  States  without  limita- 
tion, to  establish  banks  tvhose  notes  were  payable  in  coin;  and 
cited  extracts  from  the  speeches  of  Mr  Madison,  Mr  Jackson, 
Mr  Stone,  Mr  Giles,  Mr  Ames,  Mr  Gerry,  and  Mr  Vining,  to 
establish  his  position.  He  also  asserted,  that  in  the  discussions 
on  the  bank  bill  in  1810,  the  weight  of  authority  was  decided- 
ly in  favor  of  the  right  of  the  States  to  charter  banks. 

For  the  history  of  paper  money  in  the  colonies,  he  referred 
to  Franklin's  Works,  2  vol.  340;  8  ib.  115.  That  the  motive 
for  the  prohibition  in  the  constitution  of  the  U.  States,  was  the 
protection  of  commerce ;  that  commercial  intercourse  could 
not  be  carried  on  if  each  State  might  enforce  the  circulation  of 
its  paper  securities.  That  to  prevent  that  species  of  legislation 
so  fatal  to  the  harmony  of  the  States  and  the  integrity  of  con- 
tracts; ^he  States  covenanted  with  each  other  to  pass  no  law 
impairing  the  obligation  of  contracts,  or  to  change  the  medium 
of  their  fulfilment,  and  that  requisition  should  not  be  made  up- 
on the  citizen  to  receive  any  medium  of  circulation  having  no 
better  support  than  State  authority. 
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He  defined  a  "bill  of  credit"  to  be  a'paper  circulated  as 
money  under  the  authority  of  the  State,  and  obligatory  on  the  ' 
citizen,  and  referred  to  Mr  Madison's  letter  to  C.  J.  Ingersoli, 
for  the  same  opinion,  from  that  eminent  constitutional  lawyer. 

He  admitted,  that  as  the  State  could  not  be  sued,  that  an 
emission  by  the  State,  directly,  of  Bank  bills,  would  be  uncon- 
stitutional, but  that  here  was  a  corporation  liable  to  be  sued, 
and  a  fund  provided  for  the  redemption  of  the  bills. 

He  maintained  that  the  pledge  of  the  faith  of  the  State  was 
a  mere  guaranty  which  could  not  be  injurious;  that  the  privi- 
lege of  sovereignty  was  not  thereby  conferred  on  the  bank, 
and  that  the  guaranty  was  not  the  bill  circulated. 

That  the  act  of  the  legislature  authorising  the  suspension  of 
specie  payments,  did  not  interfere  with  the  obligation  of  the 
contract,  but  was  merely  intended  to  relieve  against  the  penal- 
ty of  forfeiture  in  the  charter.  Aik.  Dig.  57 ;  and  in  the  Con- 
stitution of  the  State,  Aik.  Dig.  XIII.  §  6,  and  that  the  act  op- 
posed no  obstacle  to  a  suit  by  any  one. 

That  the  question,  whether  the  Bank  had  not  forfeited  its 
charter  by  commencing  business  without  the  proper  amount  of 
specie,  could  only  be  inquired  into  in  a  proceeding  to  forfeit  its 
charter.  5  Litt.  45;  3  Hawks,  320;  7  Pick.  370;  4  Gill  & 
Johns.  121  ;  14  Peters,  131  ;  9  Wend.  351  ;  10  ib.  266;  16 
Mass.  92 ;  2  Cranch,  128 ;  2  Conn.  Rep.  N.  S.  30  ;  7  Ser.  & 
Rawle,  313;  11  ib.  411. 

ORMOND,  J. — The  question  presented  on  this  record  is, 
whether  the  charters  of  the  Bank  of  .the  State  of  Alabama  and 
its  Branches,  are  not  in  violation  of  that  portion  of  the  first 
clause  of  the  tenth  section  of  the  Constitution  of  the  United 
States,  which  fordids  a  State  to  "emit  bills  of  credit.  •♦ 

It  is  admitted  by  all  Courts  to  be  an  exceedingly  delicate 
and  highly  responsible  duty  to  pass  upon  the  constitutionality 
of  an  act  of  the  legislature.  It  is  a  duty  they  would  willingly 
avoid,  but  which,  from  the  structure  of  our  government,  with  a 
written  organic  law,  binding  on  the  legislature  as  the  supreme 
law  of  the  land,  they  are  sometimes  called  on  to  perform. — 
The  difficulty  in  this  case,  is  still  further  increased  from  the 
fact,  that  the  supposed  violation  of  the  constituton  of  the  U. 
States,  has  been  authorised  by  the  people  of  this  State  in  their 
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highest  sovereign  capacity,  in  the  adoption  of  the  State  consti- 
■  tution,  authorising  the  establishment  of  a  State  Bank ;  and 
•when  to  these  considerations,  is  added  the  further  fact,  that  the 
people  of  this  State  have  an  enormous  pecuniary  interest  at 
stake  upon  the  decision,  it  must  be  admitted  that  a  task  of  great- 
er delicacy  could  not  be  imposed  on  any  Court. 

The  rule  of  conduct  to  be  observed  in  such  cases,  cannot  be 
better  expressed  than  in  the  language  of  C.  J.  Marshall,  in 
Fletcher  v.  Peck,  6  Cranch,  128.  "  The  question,  whether  a 
law  be  void  for  its  repugnancy  to  the  Constitution,  is  at  all 
times  a  question  of  much  delicacy,  which  ought  seldom,  if  ever, 
to  be  decided  in  the  affirmative,  in  a  doubtful  case.  The  Court, 
when  impelled  by  duty  to  render  such  a  judgment,  would  be 
unworthy  of  its  station,  could  it  be  unmindful  of  the  solemn  ob- 
ligations which  that  station  imposes.  But  it  is  not  on  slight 
implications  and  vague  conjecture,  that  the  legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and  its  acts  to  be 
considered  as  void.  The  opposition  between  the  constitution 
and  the  law,  should  be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other." 

As  the  violation  of  constitutional  law  supposed  to  exist  in 
this  case,  is  oC  the  constitution  of  the  U.  States,  our  responsi- 
bility is  greatly  abridged  by  the  fact,  that  our  judgment,  if 
wrong,  can  be  rectified  by  the  Federal  Judiciary.  Indeed,  by 
the  examination  which  this  question  has  already  undergone  in 
the  Supreme  Court  of  the  United  States,  in  the  cases  of  Craig 
v.  The  State  of  Missouri,  4  Peters,  410,  and  Briscoe  v.,  The 
Commmon wealths  Bank  of  Kentucky,  11  Peters,  257 ; 'our  la- 
bor is  reduced  to  an  examination  of  the  principles  decided  in 
these  cases;  for  whatever  may  be  our  private  opinions,  we  shall 
feel  it  tn  imperious  duty  to  yield  to  the  authoritative  exposi- 
ticm  of  the  constitution  of  the  U.  States,  made  by  the  Supreme 
Court. 

These  decisions  are  cited,  and  relied  on  by  the  counsel  for 
the  plaintiff  in  error,  who  maintains  that  the  first  cited  author- 
ity is  expressly  (in  point ;  and  that  in  the  last,  although  the 
Court  affirmed  the  constitutionality  of  the  charter  of  the  Ken- 
tucky Bank,  it  was  upon  grounds,  and  by  reasoning,  which 
shows  that  the  Bank  of  the  State  of  Alabama  connot  be  main- 
tained. 


JAJjUARY  TERM,  1842. 2G3 

Owen,  et  al.  v.  The  Branch  Bank  at  Mobile. 

The  case  of  Craig  v.  The  State  of  Missouri,  presented  the 
following  facts:  By  an  act  of  the  Legislature  of  Missouri  certi- 
cates  were  authorised  to  be  issued  to  the  amount  of  two  hun- 
dred thousand  dollars,  of  denominations  not  exceeding  ten  dol- 
lars nor  less  than  fifty  cents;  and  were  made  receivable  at  the 
State  Treasury  in  payment  of  salaries  of  officers  of  the  State, 
carrying  an  interest  at  the  rate  of  two  per  cent.  A  loan  office 
was  created  for  the  purpose  of  lending  these  certificates  to  the 
people  of  the  State.  The  money  arising  from  the  leases  of  the 
Salt  Springs,  and  all  other  debts  due  the  State,  was  constituted 
a  fund  for  the  redemption  of  the  certificates,  and  in  addition 
thereto,  the  faith  of  the  State  was  pledged  for  that  purpose. 

The  Court  attained  the  conclusion,  that  these  certificates  be- 
ing issued  by  a  State  government,  and  designed  to  circulate  as 
money,  were  "bills  of  credit,"  within  the  meaning  of  the  con- 
stitutional prohibition,  and  that  the  contract  based  upon  them, 
was  null  and  void. 

The  question  came  again  before  the  Supreme  Court,  in  the 
case  cited  from  11  Peters.  The  Commonwealth's  Bank  of 
Kentucky,  was  a  corporation  created  by,  and  exclusively  the 
property  of  the  State  of  Kentucky.  The  capital  of  the  Bank 
was  two  millions  of  dollars,  and  consisted  of  all  money  to  be 
nfterwards  paid  into  the  Treasury,  for  the  purchase  of  the  va- 
cant land  of  the  State;  all  moneys  received  for  the  purchase  of 
land  warrants,  and  the  stock  owned  by  the  State,  in  the  Bank 
of  Kentucky,  and  as  the  Treasurer  of  the  State  received  these 
monies  from  time  to  time,  he  was  required  to  pay  them  into 
the  Bank.  The  Bank  was  authorised  to  do  the  ordinary  busi- 
ness of  a  Bank,  discount  notes,  &c.,  so  that  its  debts  were  not 
more  than  double  the  amount  of  its  capital. 

The  President  of  the  Bank  was  required  to  report  to  each 
session  of  the  Legislature.  It3  notes  were  payable  in  gold  and 
silver,  and  receivable  in  payment  of  taxes  and  debts  due  the 
State.  The  notes  issued  by  the  Bank  were  in  the  usual  form 
of  Bank  notes,  and  it  had  the  capacity  to  sue  and  be  sued,  to 
bu  y  and  sell  property,  &c. 

By  a  supplementary  act  it  was  declared  that  the  Bank  might 
issue  three  millions  of  dollars. 

The  Court  held,  that  the  charter  of  this  Bank,  was  not  a 
violation  of  that  clause  of  the  constitution  of  the  United  States 
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prohibiting  the  States  from  emitting  bills  of  credit ;  because 
the  notes  were  not  issued  by  the  State  but  by  the  corporation. 
That  they  were  not  issued  on  the  faith  of  the  State.  That  the 
notes  of  the  Bank  were  payable  on  den:iand,  in  gold  and  silver, 
and  a  fund  provided  for  their  redemption,  which  was  under  the 
control  of  the  President  and  directors  of  the  Bank.  That  the 
holders  of  the  notes  could  not  sue  the  State,  and  could  look  only 
to  the  Bank  for  payment,  and  had  the  means  of  enforcing  it. 

The  conclusion  of  the  Court,  was  that  the  case  was  plainly 
distinguishable  from  that  of  Craig  v.  The  State  of  Missouri, 
and  indeed,  insist  that  the  question  had  been  previously  deter- 
mined, in  the  case  of  the  Bank  of  the  United  States  v.  The 
Planters'  Bank,  9  Wheaton  904,  and  the  Bank  of  the  Common- 
wealth of  Kentucky  v.  Wister  and  others,  3  Peters  318. 

To  institute  a  comparison  between  these  cases  and  the  case 
under  consideration,  it  is  necessary  to  look  into  the  charter  of 
the  Bank  of  this  State. 

At  the  formation  of  the  constitution  of  the  State,  rules  were 
adopted  for  the  creation  of  Banks,  to  the  following  effect : 

"  One  State  Bank  may  be  established,  with  such  number  of 
branches,  as  the  General  Assembly,  may,  from  time  to  time 
deem  expedient:  Provided,  that  no  branch  Bank  shall  be  es- 
tablished, nor  Bank  charter  renewed,  under  the  authority  of 
this  State,  without  the  concurrence  of  two-thirds  of  both  houses 
of  the  General  Assembly,  and  provided  also,  that  not  more 
than  one  Bank,  nor  branch  Bank,  shall  be  established,  nor  Bank 
charter  renewed  at  any  one  session  of  the  General  Assembly, 
nor  shall  any  Bank  or  branch  Bank  be  established,  or  Bank 
charter  renewed,  but  in  conformity  with  the  following  rules : 

1.  At  least  two-fifths  of  the  capital  stock,  shall  be  reserved 
for  the  use  of  the  State. 

2.  A  proporition  of  power  in  the  direction  of  the  Bank  shall 
be  reserved  to  the  State,  equal  at  least  to  its  proportion  of 
stock  therein. 

3.  The  State  and  the  individual  stockholders,  shall  be  liable, 
respectively,  for  the  debts  of  the  Bank,  in  proportion  to  their 
stock  holden  therein. 

4.  The  remedy  shall  be  reciprocal  for  and  against  the  Banks. 

5.  No  Bank  shall  commence  operations  until  half  of  the  cap- 
ital stock  subscribed  for,  be  actually  paid  in  gold  or  silver, 
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which  amount  shall,  in  no  case,  be  less  than  one  hundred  thou-' 
sand  dollars.  « 

6.  In  case  nny  Bank  or  brapch  Bank,  shall  neglect  or  refuse 
to  pay  on  demand,  any  bill,  note  or  obligation,  issued  by  the 
Corporation,  according  to  the  promise  therein  expressed,  the 
holder  of  any  such  bill,  note  or  obligaiion,  shall  be  entitled  to 
receive  and  recover  interest  thereon  until  the  same  shall  be 
paid,  or  specie  payments  are  resumed  by  said  Bank,  at  the  rate 
of  twelve  per  cent,  per  annum,  from  the  date  of  such  demand, 
unless  the  General  Assembly  shall  sanction  such  suspension  of 
specie  payments,  and  the  General  Assembly  shall  have  power 
after  such  neglect,  or  refusal,  to  adopt  such  measures  as  they 
may  deem  proper,  to  protect  and  secure  the  rights  of  all  con- 
cerned, and  to  declare  the  charter  of  such  Bank  forfeited. 

7.  After  the  establishment  of  a  general  State  Bank,  the  Bank 
of  this  State,  now  existing,  may  be  admitted  as  branches 
thereof,  upon  such  terms  as  the  Legislature  and  the  said  Banks 
may  agree,  subject  nevertheless  to  the  preceding  rules,  ^ee 
constitution  of  Alabama,  article  6. 

In  1823,  The  State  Bank  was  established,  based  upon  the 
actual  funds  of  the  State  theyi  in  the  Treasury,  and  a  loan  ob- 
tained on  an  issue  of  State  bonds.  The  preamble  to  the  char-, 
ter  which  has  been  adverted  to  in  argument,  is  as  follows: 
"whereas  it  is  deemed  highly  important  to  provide  for  the  safe . 
and  profitable  investment  of  such  public  funds  a^  may  now,  or. 
hereafter  be  in  the  possession  of  the  State  and  to  secure  to  the 
community  the  benefits  as  far  as  may  be  of  an  extended  and 
undepreciating  currency;  Be  it  therefore  enacted,  &c." 

In  1832,  the  Bank  at  Mobile,  was  established,  the  capital 
stock  of  which  was  two  millions  of  dollars,  procured  from  the 
sale  of  the  .bonds  of  the  State,  created  for  that  purpose. 

For  the  management  of  the  Bank,  a  President  and  fourteen  di- 
rectors were  to  be  annually-elected  by  the  Legislature,  and  re- 
quired to  make  a  report  to  each  session  of  the  Legislature. 

The  corporation  was  empowered  to  do  the  ordinary  business 

of  a  Bank  ;  to  issue   notes  of  a  denomination  not  less  than  one 

dollar,  with  such  devices  as  they  might  think  proper  ;  to  deal 

in  bills  of  exchange  and  discount  nntes,  not  exceeding  particular 

sums,  expressed  in  the  charter. 

The  Bunk  was  prohibited  from  owing  at  any  one  time,  more 
17 
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than  twice  the  amount  of  its  capital  over  and  above  money  de- 
posited for  .safe  keeping,  unless  previously  authorised  by  law, 
to  do  so,  and  in  such  event,  the  4irectors  consenting  to  it,  were 
made  liable,  individually,  for  such  excess :  but  this  provision 
was  not  to  be  so  construed,  as  to  prevent  the  Bank  from  being 
liable,  and  on  failure  of  the  Bank  to  pay,  the  State,  also. 

The  credit  of  the  State  was  pledged  for  the  ultimate  redemp- 
tion of  the  notes  of  the  Bank. 

The  remedy  for  collecting  debts,  was  reciprocal  for  and 
against  the  Bank. 

The  corporation  was  prohibited ,  froi;n  commencing  opera- 
tions, until  one  half  the  capital  Stock  was  deposited  in  specie, 
in  its  vaults.     Aik.  Dig.  73. 

What  then  are  the  points  of  comparison,  between  the  char- 
ter of  this  Bank  and  that  of  the  State  of  Kentucky,  and  in  what 
do  they  differ  ? 

Tn  both,  a  corporation  was  created  for  the  purpose  of  bank- 
ing, not  on  the  credit  of  the  State,  but  upon  a  fund  provided  for 
that  purpose.  In  both,  the  corporation  so  created,  had  the  ca- 
pacity to  sue,  and  was  subject  to  be  sued,  and  was  endowed 
with  all  the  attributes,  necessary  t»  the  existence  of  a  corpora- 
tio^n.  In  that  case,  as  in  this,  the  notes  were  issued  not  by  the 
State,  but  by  the  corporation.  There,  as  here,  the  Bank  was 
the  property  of  the  State,  and  in  that  case,  as  in  this,  the  notes 
of  the  Bank  wei'e  payable  on  demand,  in  gold  or  silver,  and  a 
fund  provided  for  that  purpose. 

It  must,  however,  I  think  be  conceded,  that  as  it  regards  the 
fund,  provided  for  the  redemption  of  the  paper  of  the  Bank  of 
this  State,  this  case  is  placed  in  a  much  more  favorable  point 
of  view  than  that  of  the  Kentucky  Bank.  For  while  it  cannot 
be  fairly  presumed  that  the  State  of  Kentucky  would  have 
granted  to  private  individuals,  the  privilege  of  banking  upon 
3ucb  a  fund  as  seems  to  have  constituted  the  capital  of  the 
Commonwealth's  Bank,  the  State  Bank  of  Alabama  and  its 
branches,  were  founded  upon  sound  banking  principles  if  any 
such  there  be;  upon  a  fund  not  prospective,  or  to  be  created  "by 
a  loan  of  the  notes  of  the  Bank,  but  actually  provided  in  gold 
and  silver,  and  the  issues  of  the  Bank  restricted  within  the  re- 
ceived established  limits. 
^  While  it  may  not  be  uncharitable  to  suppose  that  the  State  of 
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Kentucky,  was  availing  herself  of  her  sovereignty,  to  establish 
a  Bank  for  her  own  benefit,  upon  terms  which  she  would  not 
have  granted  to.  her  own  citizens,  the  State  Banks  of  Ala- 
bama, were  founded  upon  the  same  principles  which  must  have 
governed,  had  the  charters  been  granted  to  individuals. 

There  is  not,  in  my  opinion,  but  one  conceivable  point  of 
difference  between  the  two  cases,  and  that  is,  that  the  faith  and 
credit  of  the  State  of  Alabama  is  pledged  for  the  ultimate  re- 
demption of  the  notes  of  her  Banks,  whilst  the  charter  of  the 
Kentucky  Bank  is  silent  upon  that  point:  but  this  supposed  dif- 
ference is  more  apparent  than  real. 
What  is  the  faith  and  credit  of  a  State,  and  what  are  its  sanctions? 
The  credit  of  an  individual,  is  the  trust  reposed  in  him  by 
those  who  deal  with  him;  that  he  is  of  ability  to  meet  his  en- 
gagements; and  he  is  trusted,  because  through  the  tribunals  of 
the  country,  he  may  be  compelled  to  pay. 

The  credit  of  a  government,  is  founded  on  a  belief  of  its 
ability  to  comply  with  its  engagements,  and  a  confidence  in  its 
honor,  that  it  will  drt  that  voluntarily,  which  it  cannot  be  com- 
pelled to  do.  As  an  individual  may  become  responsible  upon 
an  implied  promise,  and  be  compelled  to  discharge  it,  so  may  a 
State  contract  an  honorary  engagement  in  the  same  mode. 

If  a  government  creates  paper  to  pass  as  money,  and  puts  it 
in  circulation,  it  is  as  much  bound  to  redeem  it  vvithoutan  express 
pledge  to  that  effect,  as  if  one  was  made,  nor  could  it  possibly 
obtain  circulation  without  such  implication.  As  there  is  no 
difference  in  reason,  or  the  nature  of  the  thing,  between  an  ex- 
press or  implied  pledge  of  the  faith  or  credit  of  a  government, 
so  neither  is  there  any  in  law.  In  either  case,  the  dictates  of 
honor  and  good  faith,  would  require  the  State  to  redeem  its 
pledge,  but  in  neither,  could  it  be  enforced  by  the  tribunals  of 
the  country.  It  is  therefore  my  opinion,  that  there  is  not  a 
shade  of  difference  between  the  charters  of  the  Kentucky  and 
the  Alabama  banks,  in  this  respect. 

The  mischief  sought  to  be  averted  by  the  framcrs  of  the 
constitution  in  the  prohibition  that  the  States  should  not  "  emit 
bills  of  credit,"  cannot  be  evaded  by  the  mere  omission  of  the 
State,  to  pledge  its  faith  for  their  redemption  ;  nor  on  the  other 
hand  does  the  guaranty  of  the  State,  for  an  emission  of  paper, 
as  the  representative  of  money,  conclusively  stamp  such  paper 
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the  "bills  of  credit"  forbidden  by  the  constitution.  -  If  that  were 
so,  then  if  a  State  should  guaranty  the  ultimate  payment  of  the 
notes  of  a  corporation  in  which  it  had  no  interest,  and  with 
which  it  had  no  connection,  such  guarantee,  would  ipso  facto, 
convert  the  notes  into  the  "  bills  of  credit"  which  the  constitu- 
tion forbids;  a  proposition  which  will  scarcely  be  contended  for. 

However  difficult  it  may  now  be  to  define  the  term  "bijl  of 
credit,"  as  employed  in  the  constitution,  a  reference  to  the  con- 
temporaneous history  of  those  times,  will  show  beyond  a  doubt, 
what  was  the  evil  intended  to  be  remedied. 

Dr.  Franklin,  in  a  vindication  of  the  paper  money  system  of 
the  Colonies,  written  in  1764,  in  answer  to  a  report  of  the 
board  of  trade  of  Great  Britain,  in  which  it  had  been  assailed, 
defends  the  practice  of  the  Colonies,  upon  the  ground  of  neces- 
sity. In  his  defence,  he  shows  that  it  was  what  it  was  called  by 
him ''paper  bills  of  credit,"  having  no  other  basis  than  the 
credit  of  the  Colony,  which  issued  it,  for  its  support.  He  was 
thoroughly  acquainted  with  the  subject,  and  no  where  speaks 
of  any  actual  existing  fund  for  the  redemption  of  the  paper  thus 
issued,  but  on  the  contrary,  speaks  of  it  as  a  substitute  for  the 
precimis  metals,  and  not  as  their  representative,(SparksLife  of 
Franklin,  2  vol.  340.) 

Mr.  Madison,  in  the  44  number  of  the  Federalist,  speaks  of 
the  prohibition  we  are  now  considering,  as  intended  to  deprive 
the  States  of  the  power  to  emit  paper  money,  as  a  substitute 
for  coin. 

Gen.  Hamilton,  in  his  celebrated  report  to  Congress,  in  1790, 
advising  the  charter  of  a  Bank  of  the  U.  States,  shows,  with 
great  clearness,  the  difference  between  the  "  bills  of  credit"  for- 
bidden by  the  constitution,  ar^d  the  issues  of  a  Bank.  He  says: 
"The  emitting  oi  paper  motiei/,hyihe  authority  of  government, 
is  wisely  prohibited  to  the  individual  States,  by  the  national 
constitution,  and  the  spirit  of  the  prohibition,  ought  not  to  be 
disregarded  by  the  government  of  the  U.  States.  Though  pa- 
per emissions  under  a  general  authority,  might  have  some  ad- 
vantages, not  applicable,  and  be  free  from  some  disadvantages 
which  are  applicable  to  the  like  emissions  by  the  States,  sep- 
arately, yet  they  are  of  a  nature  so  liable  to  abuse,  and  it  may 
even  be  affirmed  so  certain  of  being  abused,  that  the  wisdom 
of  g<ivernment  will  be  shown  in  never  trusting  itself  with  the 
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use  of  so  seducing  and  dangerous  an  expedient.  In  times  of 
tranquility,  it  might  have  no  ill  consequence;  it  might  even  per- 
haps, be  managed  in  a  way  to  be  productive  of  good  ;  but  in 
great  and  trying  erpergencies,  there  is  almost  a  moral  certainty 
of  its  becoming  mischievous.  The  stamping  of.paper  is  an  op- 
eration, so  much  easier  than  the  laying  of  taxes,  that  a  govern- 
ment, in  the  practice  of  paper  emissions,  would  rarely  fail,  in 
any  such  emergency,  to  indulge  itself  too  far,  in  the  employ- 
ment of  that  resource,  to  avoid  as  much  as  possible,  one  less 
auspicious  to  present  popularity.  If  it  should  not  even  be  car- 
ried so  far  as  to  be  rendered  an  absolute  bubble,  it  would  at 
least,  be  likely  to  be  extended  to  a  degree,  which  would  occa- 
sion an  inflated  and  artificial  state  of  things,  incompatible  with 
the  regular  and  prosperous  course  of  the  political  economy. 

"Among  other  materia]  difterences  between  ^  paper  currency, 
issued  by  mere  authority  of  government,  and  one  issued  by  a 
Bank,  pat/able  in  coin,  is  this :  that  in  the  first  case,  there  is  no 
standard  to  which  an  appeal  can  be  made  as  to  the  quantity 
which  will  only  satisfy  or  which  will  surcharge  the  circulation: 
in  the  last,  that  standard  results  from  the  demand.  If  more 
should  be  issued  than  is  necessary,  it  will  return  upon  the 
Bank.  Its  emissions,  as  elsewhere  intimated,  must  always  be 
in  a  compound  ratio  to  the  fund  and  the  demand,  whence  it  is 
evident  that  there  is  a  limitation  in. the  nature  of  the  thing; 
while  the  discretion  of  the  government  is  the  only  measure  of 
the  extent  of  the  emissions  by  its  own  authority.  This  consid- 
eration further  illustrates  the  danger  of  emissions  of  that  sort, 
and  the  preference  which  is  due  to  Bank  paper.*' 

This  is  evidence  of  the  meaningof  the  phrase,  of  the  very  highest 
authority,  and  is  conclusive,  to  show  that  in  the  opinion  of  the 
writer,  bank  notes  payable  in  coin,  were  not  the  "  bills  of  cre- 
dit" spoken  of  in  the  consMtutiou,  on  the  contrary,  while  he  ad- 
verts to  the  power  of  the  general  government  to  issue  "  bills 
of  Cj"edit,"  he  insists  that  it  should  not  be  exercised,-  at  the  same 
time,  setting  forth  the  advantages  to  result  from  the  establish- 
ment of  a  Bank,  whose  notes  were  payable  in  coin. 

The  evil  then,  designed  ia  be  prevented,  was  the  emission 
by  the  States,  of  paper  money,  pmpe^ly  so  called,  issued  by 
the  mere  authority  of  the  government,  and  resting  for  support, 
on  the  credit  of  the  government.     That  this  was  the  mischief 
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intended  to  be  prevented,  has  been  shown  by  the  contempo- 
raneous exposition  of  this  clause  of  the  constitution,  by  the 
leading  actors  in  the  greai  dramaof  the  Revolution.  If  fur- 
ther authority  vs^ere  wanting,  it  would  be  found  in  the  fact,  that 
the  State  Banks  of  this,  and  some  other  States,  had  no  proto- 
types in  Colonial  history,  from  the  sad  lessons  of  which  the 
propriety  of  the  prohibition  was  defended. 

Thus,  Mr.  Madison,  in  the  41th  number  of  the  Federalist, 
says,  "  that  the  guilt,  consequent  on  the  issues  of  paper  money, 
by  the  Colonies,  can  be  expiated  no  otherwise,  than  by  a  vol- 
untary sacrifice  onthealtar  of  justice,  of  the  power  which  has 
been  the  instrument  of  it." 

It  may  be  added,  that  every  argument  which  can  be  urged 
against  the  constitutionality  of  a  Bank  owned  by  the  State,  but 
managed  by  a  corporation,  liable  to  suit,  and  provided  with  a 
sufficient  fund  for  the  redemption  of  its  notes,  applies  with  equal 
force  to  the  individual  banking  companies  created  by  the  States. 
The  notes  of  the  former,  are  at  most,  not  more  liable  to  become 
the  substitute,  instead  of  the  representative  of  coin,  than  those 
of  the  latter,  and  in  both,  the  right  exists  to  compel  a  payment 
in  coin,  which  in  both  cases,  is  beyond  the  reach  of  the  Legis- 
lature. It  will  follow  therefore,  beyond  doubt  or  cavil,  that  if 
the  prohibition  of  the  constitution,  upon  the  States,  "to  emit 
bills  of  credit,"  is  to  be  understood  as  prohibiting  the  emission 
of  paper  money,  in  its  largest  sense,  not  as  the  substitute,  but 
as  the  representative  of  coin;  then,  as  the  States  cannot  do  in- 
directly, what  the  constitution  forbids  to  be  done  directly,  no 
power  would  exist  in  the  States  to  charter  an  individual  Bank. 

The  case  of  Briscoe  v.  The  Commonwealth's  Bank  of  Ken- 
tucky, determines  that  a  State  may  engage  in  the  business  of 
banking  through  the  medium  of  a  corporation,  having  provided 
a  fund  for  the  redemption  of  the  notes  of  the  Bank.  This  be- 
ing conceded,  it  is  impossible  to  suppose  that  the  mere  guaran- 
ty of  the  State,  will  render  the  act  unconstitutional,  as  it  would 
be  a  mere  promise  to  do  that  which  there  would  be  high  moral 
obligation  on  the  State  to  perform,  without  such  promise.  The 
prohibition  of  the  constitution,  is  levelled,  riot  at  names,  but  at 
things,  and  it  is  inconceivable,  that  it  should  be  constitutional 
for  the  State  to  engage  in  banking,  only  on  condition  that  it  did 
not  promise  to  redeem  the  notes  of  the  Bank  established  by  it, 


JANUARY  TERM,  1842. 271 

Owen,  et  al.  v.  The  Branch  Bank  at  Mobile. 

in  the  event  of  the  failure  of  the  fund  provided  for  that  purpose* 

In  discussing  this  branch  of  the  question,  in  the  case  of  Bris- 
coe V.  The  Commonwealth's  Bank  of  Kentucky,  Mr.  Justice 
McLean,  asks :  "  were  they  (the  notes  of  the  Bank)  issued  on 
the  faith  of  the  State." 

"The  notes  (he  says,  in  reply)  contain  no  pledge  of  the  faith 
of  the  State  in  any  form.  They  purport  to  have  been  issued 
on  the  credit  of  the  funds  of  the  Bank,  and  must  have  been  so 
received  in  the  community." 

Although  the  absence  of  these  characteristics  in  the  notes  of 
the  Commonwealth's  Bank,  may  have  been  a  persuasive  an- 
swer to  the  question  propounded  by  the  learned  Judge,  it  by 
no  means  follows  as  a  consequence,  that  if  the  faith  of  the  State 
had  been  pledged  for  the  ultimate  redemption  of  the  notes  of 
the  Bank,  that  they  would  therefore  have  been  issued  on  the 
faith  of  the  State;  as  in  that  case,  there  was  a  fund  for  the  pay- 
ment of  the  notes;  so  in  this,  a  fund  was  provided  for  the  re- 
demption of  the  notes  entirely  adequate,  or  at  least  would  have 
been  so  considered,  in  the  case  of  a  private  stock  Bank.  The 
guaranty  of  the  State  was  wholly  unnecessary,  and  in  point  of 
fact,  added  nothing  to  the  credit  of  the  institution,  or  its  ability 
to  meet  its  engagements.  Thepapefof  the  Bank  did  not  cir- 
culate on  the  credit  of  the  State,  but  because  it  was  redeema- 
ble in  coin,  on  demand,  at  the  counter  of  the  Bank. 

It  may  be  true,  and  probably  is,  that  more  confidence  is  felt 
in  the  notes  of  this  institution,  than  if  it  were  not  connected  with 
the  Stale,  because  the  faith  of  the  State  is  a  pledge  of  a  higher 
character  than  individuals  could  give;  but  for  the  reasons  al- 
ready given,  that  circumstance  could  not  affect  the  charter  of 
the  Bank. 

,  i  It  has  been  strongly  urged,  that  by  the  law  of  this  State,  the 
State  may  be  sued  in  her  own  courts;  Aik.  Dig.  282 — and  that 
therefore,  a  leading  argument  in  the  case  of  Briscoe  v.  The 
Commonwealth's  Bank  of  Kentucky,  fails  in  this  case. 

It  is  true,  that  the  constitution  of  this  State,  required  the  Gen- 
eral Assembly  to  direct  in  what  courts  suit  may  be  brought 
against  the  State — Art.  6,  sec.  9.  Pursuant  to  this  requisition, 
the  Legislature  passed  the  act  referred  to,  authorising  "  the 
citizens  or  inhabitants  of  this  State,"  to  institute  suits  against 
the  State,  and  requiring  the  Comptroller  to  draw  his  warrant 
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for  the  amount  of  any  judgment  obtained  against  the  State,  in 
favor  of  the  plaintiff,  on  the  State  Treasurer.     The  obvious  de- 
sign of  this  law^,  was  to  enable  those  who  had  claims  against 
the  State,  to  have  their  justice  and  amount  ascertained  in  a 
cheaper  and  more  expeditious  tribunal  thau  was  afforded  by 
the  Legislature  itself;  but  this  is  a  mere  permission,  an  act  of 
grace,  which  m?y  be  withheld,  at  any  time  by  a  repeal  of  the 
act,  and  besides,  applies  only  to  our  own  citizens.     It  cannot 
be,  that  the  constitutionality  of  the  charter  of  the  Bank  depends 
on   the  will  of  the  Legislature,  by  suffering  this  act  to  remain 
on  the  stattite  book,  or  that  the  charter  of  the  Bank  can  be  con- 
stitutional,  as   it   regards  non-residents,  and  unconstitutional 
as  to  our  own  citizens.     When  it  is  said  that  a  State  cannot  be 
sued,  the  meaning  is,  that  a  suit  would  be  fruitless,  as  there  is 
no  means  of  enforcing  a  judgment  against  a  sovereign  State. 
The  law  of  this  State,  authorising  the  State  to  be  sued,  would 
become  a  dead  letter,  if  the  State  omitted  to  place  funds  in 
the  possession  of  its  Treasurer,  to  satisfy  judgments  against  it : 
as  has  already  been  stated,  the  pledge  of  the  faith  of  the  State, 
is  a  mere  honorary  obligation  of  no  legal  force  or  validity — no 
matter  how  binding  inlaw,  in  conscience,  or  in  morals,  may  be 
the  promise,  its  performance  must  depend  on  the  mere  volition 
of  the  body  politic. 

The  preamble  to  the  charter  of  the  State  Bank,  was  also  re- 
lied on,  as  showing  either  a  profound  ignorance  of  constitution- 
al law,  or  as  evidence  of  an  express  design  to  violate  the  con- 
stitution of  the  United  States.  It  sets  forth  that  it  is  deemed 
highly  important  to  provide  for  the  safe  and  profitable  invest- 
ment of  the  public  funds,  and  to  secure  to  the  community,  the 
benefits,  as  far  as  may  be,  of  an  extended  and  undepreciating 
currency.  It  is  the  last  member  of  the  sentence,  which  encoun- 
tered the  special  rebuke  of  counsel. 

When  this  State  came  into  existance.  Banks  were  established 
jn  all  the  States,  and  bank  notes,  generally  convertible  into 
coin  constituted  the  currency  of  this,  as  well  as  other  States  of 
the  Union. 

The  system  was  established,  and  the  question  was  not  wheth- 
er it  was  beneficial,  but  how  it  could  be  best  regulated.  It  is 
not  now,  if  it  ever  has  been  seriously  denied,  that  the  States 
have  the  power  to  charter  Banks ;  whether  Congress  possesses 
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that  power,  has  been  fircely  contested,  and  cannot  be  consid- 
ered as  a  settled  question,  notwithstanding  the  decisions  of  the 
Suprme  Court  of  the  United  States  affirming  the  right.  No 
one  however  contends,  that  Congress  can  directly  interfere 
with  the  State  authorities,  in  the  creation  or  management  of 
the  State  banking  institutions.  If  then,  the  power  to  regulate 
and  control  the  Banks,  which  is  but  another  phrase  for  regu- 
lating the  currency,  does  not  exist  in  the  States,  it  exists  no 
where;  a  proposition  which  cannot  be  admitted.  Among  all  the 
anomolies  supposed  to  exist  in,  or  flow  from,  the  peculiar  struc- 
ture of  our  Federal  and  State  governments,  this  is  the  stran- 
gest. 

When  the  first  Bank  of  the  United  States  was  chartered  in 
1790,  a  powerful  argument  against  the  proposed  Bank  by  Mr. 
Madison,  Mr.  Jackson,  Mr.  Stone,  Mr.  Giles  and  other  eminent 
men,  was,  that  it  would  interfere  with  the  right  of  the  States 
to  establish  Banks;  whilst  on  the  other  hand;  the  advocates  of 
the  Bank,  distinctly  admitted  the  right  of  the  States.  After  the 
bill  passed,  President  Washington,  referred  to  his  cabinet  for 
their  opinions.  Mr.  Jefferson,  who  denied  the  power  of  Con- 
gress to  charter  the  Bank,  insisted  that  the  State  institutions 
were  sufficient  for  the  fiscal  purposes  of  the  government;  whilst 
Hamilton,  who  denied  the  sufficiency  of  the  State  institutions, 
explicitly  admitted  the  right  of  the  States.  He  s^ys :  "  It  has 
been  stated  as  an  auxilliary  tes,t  of  constitutional  authority,  to 
try  whether  it  abridges  any  .pre-existing  right  of  any  State,  or 
any  individual.  The  proposed  measure  will  stand  the  most 
severe  examination,  on  this  point.  Each  State  may  still  erect  as 
many  Banks  as  it  pleases;  every  individual  may  still  carry  on 
the  business  of  banking,  to  any  extent  he  pleases." 

These  eminent  men,  were  fresh  from  the  creation  of  the  con- 
stitution of  the  United  States,  and  most  of  them  had  an  agency 
in  it ;  their  opinions  are  of  the  highest  authority,  and  show  con- 
clusively, that  the  States,  by  relinquishing  the  right  to  "emit 
bills  of  credit,  to  coin  nnoney,  or  to  make  any  thing  but  gold 
and  silver  coin  a  tender,  in  payment  of  debts,"  did  not  preclude 
themselves  from  regulating  the  currency,  so  far  as  that  was  to 
be  accomplished  by  the  establishment  or  regulat'on  of  banks. 

Whether  the  plan  adopted  for  this  purpose, in  this  and  some 
other  States,  of  securing  an  efficient  control  over  the  currency 
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by  becoming  the  proprietor,  in  whole,  or  in  part,  of  the  Banks, 
is  the  best  which  can  be  devised,  as  it  is  an  experiment,  time 
alone  can  develope ;  but  that  the  preservation  of  an  undepre- 
ciating  currency,  while  it  consists  of  bank  notes,  payable  in 
coin,  or  which  profess  to  be  so  payable,  is  one  of  the  very  high- 
est duties  of  the  State  governments,  is  a  proposition  which  can- 
not be  seriously  doubted. 

The  act  of  1837,  legalizing  the  suspension  of  specie  payments 
by  the  Banks,  was  merely  intended  to  prevent  a  forfeiture  of 
their  charters,  and  to  save  them  from  the  effects  of  the  penalty 
consequent  upon  the  refusal  to  pay  specie  on  demand.  It  was 
not  intended  to  prevent  any  one  who  thought  proper,  from 
suing  the  Bank,  and  recovering  his  debt  in  specie;  nor,  if  such 
had  been  the  intention,  would  the  law  have  been  obligatory. 
It  is,  however,  doing  great  injustice  to  the  Legislature,  to  sup- 
pose any  such  consequence,  as  having  been  contemplated  by 
it  in  the  passage  of  the  law. 

In  the  examinatfon  of  this  case,  I  have  not  entered  into  the 
consideration  of  any  point  presented  on  the  record  previously 
decided  by  the  Supreme  Court  of  the  U.  States,  further,  than 
to  show  its  application  to  this  case,  or  its  want  of  application. 
I  am  perfectly  satisfied  that  the  decision  made  by  that  Court  in 
the  case  of  Briscoe  v.  The  Commonwealth's  Bank  of  Kentucky, 
(11  Peters,  257,)  covers  the  entire  ground  of  this  case.  It  is 
the  province  of  that  Court  authoritatively  to  decide  all  ques- 
tions arising  under  the  constitution  of  the  U.  States,  and  it  is 
the  duty  of  the  State  Courts,  to  yield  obedience  ;  but  were  it  a 
matter  of  doubt,  we  should  still  feel  it  our  duty  so  to  decide,  as 
the  constitutionality  of  the  charter  of  the  Bank,  has  not  only 
been  approved  by  the  Legislature,  but  was  authorised  by  the 
people  of  the  State,  acting  in  their  sovereign  capacity. 

Itremains  but  to  add,  that  it  is  the  unanimous  opinion  of  the 
Court;  that  there  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  is  therefore  affirmed. 

COLLIER  C.  J. — If  the  question  raised  in  this  cause,  could 
be  regarded  as  res  Integra,  I  should  take  occasion  to  express 
my  views  at  large,  but  I  consider  it  as  so  conclusively  settled 
as  scarcely  to  admit  of  serious  disputation.  The  interpretation 
of  the  Federal  constitution,  by  statesmen  of  every  political 
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caste,  who  lived  nearest  the  period  of  its  adoption,  conceded  to 
the  legislatures  of  the  States,  the  right  to  incorporate  Banks, 
with  authority  to  emit  their  bills,  or  notes,  as  the  representa- 
tive of  money.  Every  department  of  the  State  governments 
have  recognized  the  right  as  unquestionable.  And  the  Su- 
preme Court  of  the  United  States,  the  tribunal  of  the  last  resort 
for  the  protection  of  the  Federal  constitution,  where  an  aggres- 
sion has  been  made  in  such  manner  as  to  authorize  the  inter- 
ference of  the  judiciary,  have  again  and  again  declared  that 
the  power  is  not  inhibited  to  the  States.  Under  the  influence 
of  authority  so  resistless,  I  can  but  declare  my  acquiescence  in 
ihe  opinion  of  my  brother  Ormond. 


Bragg  v.  Channell. 

I.  Where  a  clock  pedler,  without  license,  sold  a  clock,  for  which  the  purchaser 
executed  two  notes,  which  afterwards  were  given  up  by  the  partner  of  the  ped- 
ler, and  a  new  note,  payable  to  himself,  was  taken,  the  latter  note  is  without 
any  legal  consideration,  in  as  much  as  the  first  notes  were  wholly  void  by  the 
statute,  and  can  not  be  recovered  in  a  suit  by  the  payee. 

Writ  of  error  to  the  Circuit  Court  of  Tallapoosa  county. 

I. 

ASSUMPSIT  on  a  promissory  note  for  fifty  dollars.  At 
the  trial  it  was  shewn,  that  in  1837,  a  clock  pedler  sold  a  clock 
to  the  defendant,  who  thereupon  executed  his  two  notes,  each 
for  twenty-five  dollars.  This  clock  pedler  had  no  license  to 
sell  clocks.  In  1839,  the  plaintiff,  who  was  a  partner  of  the 
clock  pedler,  returned  the  notes  given  by  the  defendant,  and 
took  another,  payable  to  himself,  for  fifty  dollars,  which  had  no 
other  consideration  to  support  it.  On  this  state  of  facts,  the 
Circuit  Court  instructed  the  jury,  that  they  ought  to  find  for  the 
defendant.  The  plaintiff  excepted  to  this  opinion,  and  now 
seeks  to  reverse  the  judgment  rendered  for  the  defendant. 

Tho's  Clay,  for  the  plaintiff  in  error. 
Heydenfeldt,  contra. 
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GOLDTHWAITE,  J.— The  act  of  1832,  in  force  when  the 
first  notes  ware  executed,  provides  that  all  bonds,  notes  or 
promises,  made  to  any  hawker  or  pedler,  the  consideration  of 
which  shall  be  for  any  clock  or  clocks,  or  other  goods,  wares 
or  merchandize,  of  any  kind  whatsoever,  shall  be  utterly  void, 
unless  the  party  selling  the  same,  shall  have  first  procured  a 
license  to  sell.     Aikin's  Digest,  411,  §  13- 

This  enactment  seems  to  be  decisive  of  this  case.  The  can- 
cellation of  the  old  notes  did  not  create  a  sufficient  considera- 
tion to  support  the  one,  subsequently  given  to  the  plaintiff.  It 
would  be  useless  to  enter  upon  the  inquiry,  whether  a  bona 
fide  assignee  might  not  protect  himself,  if  the  purchaser  thought 
proper  to  bind  himself,  by  giving  a  new  note,  or  even  by  an 
express  prpmise  to  pay  the  old  ones,  because  that  is  not  the 
Qase,  and  there  is  nothing  to  withdraw  the  transaction  from  the 
infliience  of  the  statute,  except  the  giving  of  the  new  note  to 
one  who  is  shown  to  be  a  partner  in  the  trade,  rendered  illegal 
by  the  statute. 

Let  the  judgment  be  affirmed. 


O'Neal  v.  Garrett,  use,  &c.  , 

1.  Th6  acknowledgment  of  service  of  process,  indorsed  thereupon,  subscribed 
with  the  name  of  the  defendant,  and  attested  by  the  clerk,  does  not  authorise 
the  rendition  of  a  judgment  by  default,  unless  tlie  acknowledgment,  or  signa- 
ture is  proved,  or  admitted  in  Court  to  be  genuine. 

2.  Since  the  passage  of  the  act  of  1839,  "  to  abolish  attornies  fees  in  certain  ca- 
ses," it  is  not  allowable  to  render  a  judgment  by  default  at  the  appearance  term, 
without  the  defendant's  consent. 

3.  Quere?  Is  the  failure  to  discontinue  in  the  primary  Court,  against  a  defend- 
ant not  served  with  process,  objectionable  on  error,  where  thejudgraent  is  only 
rendered  against  the  party  on  whom  the  writ  was  served. 

Writ  of  error  to  the  Circuit  Court  of  Lauderdale. 

THE  defendant  in  error  brought  an  action  by  petition  and 
summons,  on  a  bill  single,  against  the  plaintiflf  and  one  Henry 
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L.  Ward.     The  summons  is  endorsed  as  follows :  "  I  acknow- 
ledge service  of  this  writ,  Sept.  23,  1840.  • 

E.  A.  O'NEAL." 

Test,  Geo.  W.  Sneed,  Clerk. 

The  record  does  not  show  that  process  was  served  on  Ward. 
At  the  appearance  term,  a  judgment  by  default,  was  rendered 
against  O'Neal,  without  proving  the  acknowledgment  of  ser- 
vice by  him,  and  without  a  discontinuance  of  the  suit,  as  to 
Ward. 

Wm.  Cooper,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — The  acknowledgment  of  service  indors- 
ed on  the  summons,  did  not  authorise  the  rendition  of  judgment 
against  O'Neal;  but  to  authorise  1  he  Court  to  consider  it  as  his  act, 
should  have  been  proved  or  admitted  by  him  in  Court,  to  be 
genuine.  Welch  adm'r  v.  Walker,  et  nx.  4  Porter's  Rep.  120; 
Rowan  v.  Wallace,  Judge  &c.,  7  Porter's  Rep.  171;  Norwood 
<fc  Chambers  v.  Riddle,  9  Porter's  Rep.  425. 

By  the  act  "to  abolish  attornies  fees  in  certain  cases,"  ap- 
proved, Febuary  2,  1839,  it  is  enacted,  that  from  and  after  its 
passage,  no  judgment  shall  be  rendered  in  any  suit  at  the  ap- 
pearance term,  except  by  the  consent  of  parties,  from  the  fail- 
ure of  the  defendant  to  plead  or  enter  an  appearance,  as  then 
required  by  law.  In  the  case  before  us,  the  record  does  not 
show  the  defendant's  assent  to  the  rendition  ol'  the  judgment, 
but  it  seems  to  have  been  taken  in  his  absence,  by  default- 
The  act  cited,  declares  that  it  was  prematurely  rendered,  and 
it  is  therefore  erroneous. 

The  regular  course,  where  the  plaintiff  desires  to  disconti- 
nue his  action  against  one  of  several  defendants,  not  sei'ved 
with  process,  is  to  do  so  in  his  declaration,  (where  suit  is 
brought  in  the  usual  Ibrm)  or  upon  the  record.  Whether  a 
judgment  is  reversible  for  the  failure  to  disconliuue  in  the  pri- 
mary Court,  where  it  is  only  rendered  against  the  party  serv- 
ed with  process,  or  whether  such  judgment  is  not  an  implied 
discontinuance  in  itself,  are  questions  which  it  is  unnecessary 
now  to  consider.  For  the  other  objections,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 
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Cravens  &  Justiss  v.  BryanI-. 

1.  Where  the  plaintiff  prevails  upon  a  demurrer  toapleain  abatement^  the  judg. 
ment  is  not  final,  but  that  the  defendant  answer  over. 

Error  to  the  County  Court  of  Tallapoosa. 
T.  Clay,  for  plaintiff  in  error. 

ORMOND,  J. — In  this  case,  the  defendant  pleaded  a  plea  in 
abatement  of  the  suit,  to  which  the  plaintiff  below  demurred, 
and  the  Court  sustained  the  demurrer,  and  rendered  judgment 
for  the  debt.  This  was  erroneous.  If  a  verdict  had  been  found 
against  the  defendant  on  an  issue  in  fact,  upon  the  plea,  a  final 
judgment  should  have  been  rendered  for  the  plaintiff;  but  if  the 
plaintiff  prevails  on  a  demurrer  to  such  a  plea,  the  judgment 
is  not  final,  but  interlocutory  only — -that  the  defendant  answer 
over. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Lee  v.  Bryan. 

1.  Inacase  where  property  levied  on  is  claimed,  and  after  trial  is  subjected  to 
the  payment  of  the  execution,  by  the  verdict  of  a  jury,  which  also  asBesFes 
damages  for  the  frivolous  claim,  it  is  irregular  to  render  judgment  against  the 
claimant  for  the  debt,  damages,  and  costs,  to  be  levied  on  the  property  subject- 
ed; but  such  a  judgment  can  not  be  reversed  at  the  instance  of  the  claimant, 
because  he  is  not  injuriously  affected  by  the  irregularity. 

Writ  of  error  ta  the  Circuit  Court  of  Barbour  county. 

A  claim  was  interposed,  pursuant  to  the  statute,  to  certain 
slaves  levied  on  by  the  sheriff,  by  virtue  of  an  execution,  in  fa- 
vor of  Bryan.     The  proper  issue  was  submitted  to  a  jury, 
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which  returned  a  verdict,  finding  the  slaves  subject  to  the  exe- 
cution, and  assessing  the  value  of  each  slave.  The  total  value 
of  all  the  slaves  w^as  $2900,  according  to  the  assessment.  The 
verdict  also  found,  that  the  claim  was  made  for  delay  merely, 
and  assessed  $125  40,  for  damages  for  the  frivolous  claim, 
that  sum  being  10  per  cent,  on  the  amount  of  the  execution. — 
The  verdict  furthermore  ascertained,  that  $1318  12,  was  then 
due  on  ths  execution  for  debt,  interest  and  costs.  On  this  ver- 
dict, the  following  judgment  was  rendered:  "It  is,  therefore, 
considered  by  the  Court,  that  said  plaintiff  recover  of  said  clai- 
mant, said  sum  of  thirteen  hundred  and  eighteen  dollars  and 
twelve  cents,  that  being  truly  the  amount  of  debt,  interest  and 
costs,  due  upon  said  execution,  and  found  as  aforesaid  ;  and  also, 
the  further  sum  of  one  hundred  and  twenty-five  dollars  and 
forty  cents,  for  said  damages ;  as  also,  costs  in  this  behalf,  to 
be  levied  of  the  slaves  aforesaid." 

To  reverse  this  judgment,  the  claimant  prosecutes  this  writ 
of  error,  and  assigns,  that  the  Circuit  Court  erred  in  rendering 
judgment  against  him  personally,  for  the  debt,  damages  and 
costs,  when  he  was  only  liable  for  the  damages  and  cost. 

C.  Lewis,  for  the  plaintiff  in  error^  insisted  that  the  statute 
only  authorised  a  condemnation  of  the  property  claimed,  but 
instead  of  that,  the  claimant  here  is  made  responsible  for  the 
entire  debt,  although  the  slaves  may  not  produce  that  sum. 

J.  G.  Shorter,  with  whom  was  Mr  Buford,  contra,  denied 
that  any  such  effect  could  be  produced  by  the  judgement.  It 
was  a  substantial  compliance  with  the  statute,  inasmuch  as  it 
directs  the  amount  of  the  execution  to  be  levied  out  of  the 
slaves.  Should  these  not  produce  the  requisite  sum,  no  execu- 
tion can  go  against  the  claimant  personally.  As  to  the  dama- 
gies  and  costs,  it  is  true,  these  ought  to  be  paid  by  the  claimant, 
and  the  slaves  should  not  be  burthened  with  their  payment; 
but  this  is  an  error  which  does  not  prejudice  the  claimant,  and 
therefore,  is  no  cause  for  reversal.  It  was  so  held  as  to  costs, 
in  the  case  of  Fryer  v.  Dennis,  2  Ala.  Rep.  N.  S.  135;  and  the 
principal  is  identical  when  applied  to  the  damages. 

GOLDTHWAITE,  J. — The  proper  judgment  in  this  case 
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would  have  been  lo  declare  the  slaves  subject  to  the  plaintifTs 
execution,  and  that  he  should  recover  from  the  claimant  the 
damages  assessed  by  the  jury,  together  with  his  costs  in  that 
behall  expended.  Hughes  v.  Rhea,  C<»nner  &..  Co.  1  Ala. 
Rep.  N.  S.  609.  Although  the  judgment  as  rendered,  is  irregu- 
lar, and  certainly  erroneous,  so  far  as  it  throws  the  plaintiff  on 
the  slaves  for  his  damages,  and  costs,  it  cannot  be  reversed  at 
the  instance  of  the  claimant,  unless  he  can  show  that  injury 
will  result  to  him,  if  it  is  permitted  to  stand.  In  no  aspect  in 
which  we  can  view  this  case,  can  we  arrive  at  the  conclusion 
that  he  is.  or  can  be  injuriously  affected  by  the  judgment.  He, 
by  law  is  liable  immediately  for  the  damages  assessed,  as  well 
as  for  the  costs,  and  yet  neither  can  be  collected  from  him,  as 
the  judgment  now  stands.  Nor  is  he  liable  personally  for  the 
debt  lor  which  a  recovery  is  erroneously  given,  because  the 
judgment  directs  that  it  shall  be  levied  from  the  slaves  found 
subject.  We  are  not  aware  that  he  could  be  subjected  to  the 
payment  of  the  sum  ascertained,  even  if  the  slaves  were  eloign- 
ed. We  mention  this  merely  to  show,  that  if  one  slave  only 
had  been  in  controversy,  and  that  one  of  very  little  value,  the 
plaintiff  would  have  no  remedy  on  the  judgment  upon  the  prin- 
ciple of  a  devastavit,  superior  to  that  which  he  might  have  on 
the  bond.  We  might  also  add,  that  the  judgment,  as  rendered, 
is  of  no  other  avail  to  the  plaintiff,  than  to  authorise  him  to  have 
the  slaves  sold  in  satisfaction  of  his  debt. 

We  do  not  consider  the  irregularity  as  attributable  to  the 
Court  below  ;  it  is  at  most,  a  mere  error  of  the  clerk,  whose 
duty  it  is  to  enter  judgment  on  the  verdict,  according  to  law; 
and  that  ascertains  what  the  reco\?ery  is  to  be,  with  as  much 
precision,  in  a  case  like  this,  as  it  does  in  one  in  which  a  verdict 
is  rendered  for  a  specific  sum  of  money. 

The  judgment  must  be  affirmed,  not  because  it  is  regular,  but 
because  the  errors  complained  of,  do  not  injuriously  affect  the 
claimant. 

As  the  judgment  has  been  super?eded  by  bond,  and  is  in  form, 
a  money  judgment,  the  damages  on  affirmance,  without  in- 
structions to  the  contrary,  might  be  computed  on  the  debt  ir- 
regularly recovered.  We  think  it  proper  to  direct,  that  dam- 
ages shall  be  computed  alone  on  the  sum  for  which  the  claim- 
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ant  is  liable,  that  is,  the  damages  assessed  by  the  jury.  The 
claimant  himself  ought  not  to  be  prejudiced  by  the  irregulari- 
ty, even  in  a  collateral  matter. 


Allen  and  Dean  v.  Bradford  and  Shotwell. 

1.  Where  an  action  is  brought  by  two,  it  is  irregular  to  render  a  judgment  in 
favor  of  one. 

2.  A  judgment  may  be  amended  nunc  pro  tunc,  although  no  execution  has  is- 
sued  on  the  original  judgment  within  a  year  and  a  day  from  its  rendition ;  but 
if  a  scire  facias  was  necessary  to  authorise  the  issuance  of  the  execution  on 
the  original,  the  same  step  must  be  taken  on  the  amended  judgment,  as  the 
entry  is  made  nunc  pro  tunc. 

3.  A  judgment  nunc  pro  tunc  may  be  entered  without  notice  to  the  opposite 
party. 

4.  Where  the  recprd  recites,  that  it  satisfactorily  appeared  to  the  Court  the  origi- 
nal entry  was  irregular,  through  mistake,  &c.  it  will  be  intended  that  the 
Court  was  satisfied  of  the  mistake,  by  legal  proof. 

Writ  of  error  to  the  Circuit  Court  of  St.  Clair. 

The  defendants  in  error  declared  against  the  plaintiff  in  as- 
sumpsit, on  a  promissory  note,  dated  the  twelfth  day  of  No- 
vember, 1838,  by  which  the  latter,  together  with  John  R.  Allen, 
who  was  not  sued,  promised  to  pay  to  the  former,  "  as  admin- 
istrators of  the  estate  of  Samuel  J.Bradford,  deceased,  nine 
hundred  and  sixteen  dollars  and  sixty  cents,"  twelve  months 
after  date.  At  the  trial  term,  a  judgment  by  default  was  ren- 
dered against  the  defendants  below,  in  favor  of  Bradford  alone. 
Twelve  months  afterwards,  the  plaintiffs  moved  the  Court  to 
render  a  judgment  nunc  pro  tunc,  pursuant  to  the  papers  in 
the  Clause,  which  motion  was  granted,  and  judgment  entered 
accordingly.  This  latter  judgment  recUes  that  the  mistake  in 
the  rendition  of  the  first,,  was  made  satisfactorily  to  appear  to 
the  Court,  and  was  thereupon  rendered  mmc  pro  tunc,  in  fa- 
vor of  both  the  plaintiffs  in  the  action. 

W.  B.  Ma-rtin,  for  the  plaintiffs  in  error.  The  first  judgment 
in  favor  of  Bradford,  was  confessedly  erroneous.     The  second 

was  also  irregular.     1.  Because  no  execution  had  issued  on  the 

18 
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first,  and  twelve  months  had  elapsed  from  the  time  of  its  rendi- 
^^       lion.     2.  Because  the  record  does  not  show,  that  notice  of  the 
motion  for  a  judgment  nunc  pro  tunc,  was  given  to  the  defen- 
dants.    Though  this  Court  has  been  liberal  in  correcting  judg- 
» '      ments,  yet  none  of  the  cases  are  analagous  to  this. 

No  counsel  appeared  for  the  defendant.  ■* 

,     ■     y 

COLLIER.  C.  J. — It  is  undoubtedly  true,  that  the  |irst  judg- 
ment is  irregular  in  being  rendered  in  fa vpr  of  one  of  the  plain- 
tiffs only.  "    • 

It  is  no  objection  to  the  amended  judgment,  that  no  execu- 
tion had  issued  within  a  year  and  a  day,  on  the  original  judgment, 
but  if  a  scire  facias  was  necessary  to  entitle  the  plaintiff  to  an 
execution,  when  the  amendment  was  made,  the  amendment 
which  was  an  entry  nunc  pro  tunc,  would  not  in  this  respect, 
place  the  plaintiffs  in  a  better  condition. 

This  Court  has  repeatedly  holden,  that  a  judgment  nunc  pro 
tunc  may  be  entered,  though  no  notice  is  given  to  the  opposite 
party.  Puqua  and  Hewitt  v.  Carriel  and  Martin,  Minor's  Rep. 
170 ;  Clemens  v.  Judson  and  Banks,  ibid.  395.  In  point  of 
law,  no  inconvenience  can  result  from  the  want  of  notice,  as. 
such  judgments  are  always  founded  on  matter  of  record,  or 
some  entry  or  memorandum  in  the  cause,  and  cannot  be  gain- 
sayed  by  showing  to  the  Court  extraneous  facts.  A  judgment 
nunc  pro  tunc  is  merely  consummating  what  the  Court  had  or- 
dered, or  but  imperfectly  performed,  and  as  it  has  a  retrospec- 
\  live  relation',  nothing  that  has  occurred  post  Jacium  can  be 
*         presented  in  opposition  to  it. 

The  declaration  sufficiently  shows  in  whose  favor  the  judg- 
ment of  the  Circuit  Court  should  have  been  rendered,  and  in 
the  absence  of  any  other  memorandum  or  entry,  furnished  a 
sufficient  warrant  for  the  judgment  nunc  pro  time.  But  if  any 
thing  farther  was  necessary,  it  might  perhaps  be  intended  from 
the  recital  in  the  record,  that  it  was  satisfactorily  shown  to  the 
Court,  the  first  entrj'^  was  irregular  through  mistake;  that  the 
Court  was  satisfied  by  legal  proof.  See  Thompson  v.  Miller, 
2  Stew't.  Rep.  470  ;  Draughan  and  others  v.  The  Tombeckbee 
Bank,  1  Stew't  Rep.  60 ;  Wilkerson  v.  Goldthwaite,  1  St.  &  P. 
U9 ;  Mays,  et  al.  v.  Hassell,  4  S.  «fe  P.  Rep.  222. 
' '    '    •-  The  consequence  is,  the  judgment  must  be  affirmed. 
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Jones  v.  Pharr. 

1.  Apresentment  of  a  claim  against  an  estate,  within  the  time  required  by  law, 
to  the  executor  or  administrator,  is  sufficient,  without  establishing  at  that 
time,  its  jastice. 
■\ 

Error  to  the  Circuit  Court  of  Wilcox. 
Edwards,  for  defendant  in  error. 

ORMOND,  J. — The  only  question  arising  in  this  case,  is  pre- 
sented on  a  bill  of  exceptions  taken, 'pending  the  trial  below. — 
The  suit  being  against  the  plaintiff  in  error,  as  the  administra- 
tor of  one  Harris,  on  an  open  account,  he  moved  the  Court  to 
charge  the  jury,  that  the  plaintiff  could  not  recover,  unless  he 
proved  a  presentment  of  the  account,  authenticated  by  affidavit^ 
to  the  defendant,  within  eighteen  months  after  his  administra- 
tion. This  charge  the  Court  properly  refused  ;  as  was  held  by 
this  Court  in  the  case  of  Evanfe  v.  Norris,  Stodder  &  Co.  1  Ala. 
Rep.  511  It  is  in  such  a  case,  necessary  for  the  plaintiffs,  when 
the  statute  of  non-claim  is  pleaded  (as  was  d?ne  here)  to  prove 
a  presentment  of  his  demand  to  the  executor  or  administrator, 
within  the  time  limited  by  law,  as  part  of  his  case.  But  he  is 
not  required  to' establish  the  justice  of  the  claim  ^t  the  time  of 
presentment,  as  appears  to  have  been  supposed  necessary  by 
the  counsel  below,  in  his  motion  to  the  Court  for  instructions; 
and  the  motion  was  therefore  properly  refused. 

Let  the  judgment  be  affirmed. 


284  ALABAMA. 


Harper  ».  Howard. 


Harper  v.  Howard. 

1.  When  a  motion  is  made,  in  the  mode  provided  by  statute,  against  a  justice  of 
the  peace,  for  a  refusal  to  pay  over  money  collected  by  him,  in  his  official  ca- 
pacity, he  will  not  be  permitted  to  set-ofF costs  due  to  him  in  other  cases,  for 
the  payment  of  which  the  plaintiff  may  be  liable. 

Writ  of  error  to  the  Circuit  Court  of  Tallapoosa  county. 

Appeal  from  a  Justice's  Court,  before  which  the  plaintiff,  in  a 
motion  made  pursuant  to  the  statute,  obtained  judgment  for 
twelve  dollars.  In  the  Circuit  Court  it  appeared  that  the  plain- 
tiff placed  several  notes  and  accounts  with  the  defendant,  as  a 
justice  of  the  peace,  for  collection.  All  were  sued ;  on  some 
the  ftioney  was  collected,  and  on  others  the  executions  were 
returned  nulla  bona.  The  costs  on  the  latter  exceeded  the 
sum  collected,  and  refused  to  be  paid  over,  it  being  retained  in 
payment  of  the  costs  of  the  other  cases.  On  this  state  of  facts, 
the  Circuit  Court  gave  judgment  for  the  defendant;  to  reverse 
which  the  plaintiff  prosecutes  this  writ  of  error. 

Tho's  Clay,  for  plaintiff  in  error. 
Heyuenfeldt,  contra. 

GOLDTHWAITE,  J.— This  proceeding  is  not  governed 
by  the  rules  which  might  prevail  in  the  ordinary  action  for  mo- 
ney had  and  received,  in  which  it  is  probable  that  the  defen- 
dant's right  to  set  off  his  demand,  could  not  be  refused. 

The  statutory  remedy,  by  molion,  is  to  be  governed  by  the 
same  principles  as  control  motions  against  other  public  officers. 
The  claim  of  a  sheriff,  or  of  the  clerk  of  a  Court,  to  off-set  his 
private  demand  against  money  collected  by  him,  or  coming  to 
his  hands  in  his  public  capacity,  would  be  disallowed  without 
scruple,  when  the  extraordinary  powers  of  a  Court  were  invok- 
ed to  compel  a  payment ;  and  we  conceive  a  justice  of  the 
peace  stands  in  precisely  the  same  relation  to  the  suitor  before 
him.  No  public  officer  ought  ever  to  be  permitted  to  commin- 
gle his  private  claims  with  his  official  duties.     In  this  case,  the 
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fees  for  which  the  plaintiff  is  liable,  had  no  immediate  connex- 
ion with  the  money  retained  by  the  defendant ;  they  constitu- 
ted nothing  more  than  an  ordinary  debt,  and  if  a  set-off  was 
now  allowed,  there  is  no  reason  why  the  same  right  would  not 
extend  to  any  other  indebtedness. 
,    Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Taylor,  et  al.  v.  Powers,  use,  &c. 

1.  Although  by  statute,  an  execution  may  issue  upon  a  delivery  bond,  which  is 
returned  '*  forfeited,"  yet  a  writ  of  error  will  not  lie  for  the  purpose  of  revis- 
ing the  bond  ;  if  too  defective  to  sustain  an  execution,  the  defendant  may  ob- 
tain a  supersedeas,  or  if  the  defect  be  not  available  at  law,  in  a  proper  case,  he 
may  go  into  Equity. 

Writ  of  error  to  the  Circuit  Court  of  Tallapooso. 

T.  Clay,  for  the  plaintiff. 
Heydenfeldt,  for  the  defendant. 

COLLIER,  C.  J. — A  writ  of  error  has  been  prosecuted  in 
this  case,  for  the  purpose  of  revising  a  forthcoming  bond  taken 
by  the  sheriff  of  Tallapoosa,  on  levying  a  writ  oi  fieri  facias, 
upon  the  allegation,  that  the  bond  is  defective,  and  does  not  au- 
thorise the  issuance  of  an  execution. 

Without  examining  the  errors  assigned,  we  will  inquire, 
whether  a  writ  of  error  is  the  appropriate  remedy  in  the  pre- 
sent case. 

Where  a  writ  of  error  is  resorted  to,  as  a  common  law  reme- 
dy, for  the  purpose  of  bringing  a  cause  here,  it  can  only  be  is- 
sued from  this  Court ;  for  it  is  only  in  virtue  of  a  statute  that 
the  primary  Courts  issue  such  writs.  But  even  conceding  that 
the  proceedings  are  regular,  the  case  is  one  which  cannot  be 
entertained.  A  writ  of  error  lies'only  for  the  revision  of  the 
mistakes  of  Courts  of  record,  and  then  only  when  the  proceed- 
ings are  according  to  the  course  of  the  common  law.  Woods  v. 
Young,  4  Cranch's  Rep.  237 ;  Nichols  et  al.  v.  Wolfersberger^ 
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6  Serg't  &  R.  Rep.  167 ;  ex  parte  Tarlton,  2  Ala.  Rep.  N.  S. 
and  cases  cited. 

It  is  declared  by  statute,  that  it  shall  be  the  duty  of  the  sheriff 
or  coroner,  within  ten  days  after  the  forfeiture  of  a  delivery 
bond,  to  return  the  same,  together  with  the  execution,  endors- 
ed forfeited  ;  and  in  five  days  after  such  return,  the  clerk  shall 
issue  an  execution  on  the  bond,  against  all  the  obligors  therein. 
Aik.  Dig.  171.  Such  is  the  effect  of  the  bond,  without  any  or- 
der or  judgment  of  the  Court  thereon.  If,  however,  it  is  defec- 
tive, the  obligors  have  a  very  plain  and  simple-remedy.  If  the 
defect  appears  on  the  face  of  the  bond,  execution  may  be  su- 
perseded ;  and  if  the  objection  is  one,  that  cannot  ba  reached 
at  law,  chancery  can  afford  adequate  redress.  But  as  there  is 
no  order  or  judgment  of  a  Court  of  record  complained  of,  the 
writ  of  error  improvidently  issued,  and  is  therefore  dismissed. 


White  &  BII^chhm  v.  Shannon. 

1.  An  order  of  the  Circuit  Court  to  sell  land,  levied  on  by  a  constable,  is  notsach 
a  final  judgment  as  a  writ  of  error  will  lie  from. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

Heydenfeldt,  for  plaintiff.  * 

T.  Clay,  contra. 

ORMOND,  J.— This  was  a  motion  in  the  Circuit  Court  of 
Tallapoosa,  to  sell  laind  levied  on  by  a  constable.  The  pro- 
ceeding is  founded  on  a  statute  which  declares,  "that  whene- 
ver it  shall  become  necessary  for  want  of  personal  property,  to 
levy  an  execution,  issued  by  a  justice  of  the  peace,  on  land,  it 
shall  he  the  duty  of  the  officer  levying  such  execution,  to  re- 
turn the  same  to  the  next  Superior  Court  of  his  county,  and 
such  Court  shall,  on  motion  of  the  plaintiff,  and  it  appearing  by 
the  exhibition  of  the  proceedings  before  the  justice,  that  the 
same  have  been  regular,  to  order  a  sale  of  such  land,  or  whate- 
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ver  part  thereof  may  be  necessary  to  satisfy  such  execution." 
Aik.  Dig.  164. 

•  The  design  of  the  legislature  appears  to  have  been,  to  pro- 
vide record  evidence,  by  which  the  purchaser  of  land  sold  un- 
der an  execution  of  a  justice  of  the  peace,  if  compelled  to  sue 
to  obtain  the  possession,  might  establish  his  right,  without  trust- 
ing to  the  uncertain  and  fleeting  memoranda  of  a  justice  of  the 
peace.  The  action  of  the  Court  is  confined  to  an  examina- 
tion of  the  proceedings  before  the  justice,  and  if  they  are  regu- 
lar, it  orders  a  sale  of  the  land.  This  is  not  a  final  judgment,  or 
any  thing  in  the  nature  of  one.  It  is  at  most,  a  confirmation  of 
the  levy  made  by  the  constable.  The  statute  evidently  con- 
templates that  the  whole  proceeding  is  to  be  ex  parte.  If  the 
process  issues  irregularly  from  the  Circuit  Court,  it  may  be  su- 
perseded, and  in  the  possible,  though  highly  improbable  event, 
that  the  supposed  proceeding^  .were'fictitious,  ample  redress 
would  l)fe  found  in  the  means  now  provided  by  law  for  the  re- 
. dress  of  grievances. 

It  results  from  what  has  been  said,  that  no  writ  of  error  can 
be  prosecuted  to  this  Court  in  such  a  case  as  the  present,  and 
the  writ  of  error  is  therefore  dismissed. 


Brown,  et  al.  v.  Wheeler. 

.  When  a  statute  gives  a  summary  remedy,  by  motion,  and  is  silent  with  re- 
spect to  the  notice  to  be  given  to  the  defendant,  he  is  entitled  to  reasonable 
notice.  To  support  a  judgment  in  such  a  case,  it  must  affirmatively  appear 
that  such  notice  was  given,  and  such  notice  will  not  be  inferred  from  a  state- 
ment on  the  record,  that  the  parties  came  by  their  attornies. 

.  In  the  summary  proceeding  given  by  statute,  in  favor  of  a  security  against 
his  principal,  to  recover  money  paid  on  a  judgment,  it  is  necessary  to  connect 
the  instrument,  by  which  the  security  was  bound,  with  the  judgment  paid  by 
him. 

.  In  such  a  case,  if  judgment  is  rendered  for  interest  on  the  sum  paid,  the  re- 
cord must  show  the  time  when  the  security  paid  the  debt,  if  the  liability  is  not 
ascertained  by  verdict. 

.  Query — Whether  any  summary  proceeding  can  be  had  under  the  act  of '1821, 
by  the  surety  to  a  writ  of  error  bond,  when  the  judgment  is  rendered  against 
hira  in  the  Supreme  Court,  inasmuch  as  the  motion  is  to  be  made  in  the  Court 
where  the  judgment  was  rendered. 
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Writ  of  error  to  the  Circuit  Court  of  Barbour  county. 

THE  only  proceeding  of  record  in  this  case,  is  the  following 
judgment  entry : 

Green  B.  Wheeler  v.  Samuel  N.  Brown,  Daniel  McKenzie 
and  Francis  W.  Pugh. 
And  now  at  this  day  came  the  parties  by  their  attornies,  and 
it  appearing  to  the  satisfaction  of  the  Court,  that  a  writ  oi  fieri 
facias  has  heretofore  issued  out  of  this  Court,,  at  the  instance  of 
Wilson  M.  Bates,  against  the  goods  and  chattels,  lands  and 
tenements  of  Samuel  N.  Brown,  Daniel  McKenzie,  Francis  W. 
Pugh,  William  Brown  and  Green  B.  Wheeler,  for  the  sum  of 
two  thousand  two  hundred  and  eighty-seven  dollars  and  twen- 
ty-six cents,  debt,  and  two  hundred  and  twenty-eight  dollars 
and  seventy-two  cents  damages,  together  with  the  sum  of  twen- 
ty-nine dollars  and  six  cents,  costs ;  and  that  the  sum  of  two 
thousand  dollars  has  Jbeen  paid  on  said- writ  oi  fieri  facias,  by 
the  sale  of  the  property  of  Green  B.  Wheeler ;  and  it  having 
been  shewn  to  the  satisfaction  of  the  Court,  that  the  said 
Green  B.  Wheeler  was  the  security  of  said  Samuel  N.  Brown, 
Daniel  McKenzie  and  Francis  W.  Pugh,  on  a  writ  of  error 
bond,  upon  a  judgment  obtained  in  this  Court  against  the  said 
Samuel  N.  Brown,  Daniel  McKenzie  and  Francis  W.  Pugh, 
for  the  said  sum  of  two  thousand  two  hundred  and  eighty- 
nine  dollars  and  twenty-six  cents,  besides  costs.  It  is,  on  mo- 
tion, considered  by  the  Court,  that  the  said  Green  B.  Wheeler 
recover  of  the  said  Samuel  N.  Brown,  Daniel  McKenzie  and 
Francis  W.  Pugh,  the  said  sum  of  two  thousand  dollars,  with 
interest  thereon,  from  the  1st  day  of  January,  1841,  together 
with  costs,  for  which  execution  may  issue. 

,      The  defendants  seek  to  reverse  this  judgment. 

•     il.  Because  they  had  no  notice  of  the  motion. 

2.  Because  there  is  no  declaration  or  allegation. 

3.  Because  no  Jissue  was  made,  or  tendered  to  the  defen- 
dants. 

,  4.  Because  the  facts  were  found  by  the  Court  without  the 
intervention  of  a  jury,  and  because  the  defendiginls  had  no  elec- 
tion, 

5.  Because  judgment    was  not  rendered  against  William 
Brown,  jointly  with  the  defendants. 
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6.  Because  it  does  not  appear  that  the  defendants  were  the 
sureties  of  the  plaintiff,  with  respect  to  the  identical  execution 
on  which  the  money  was  paid. 

7.  Because  judgment  was  rendered  for  the  amount  paid, 
with  interest  from  a  given  day,  and  the  record  does  not  show 
when  the  money  was  paid. 

8.  Because  the  judgment  is  void,  for  uncertainty  in  awarding 
interest  from  a  day  anterior  to  its  rendition,  without  proof, 
showing  how  much  had  accrued. 

BuFORD,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— We  presume  this  suit  was  com- 
menced with  a  view  to  the  summary  remedy  given  by  the  act 
of  1821.  This  act  provides  that  "  in  all  cases  where  judg- 
ment shall  be  entered  up  in  any  Court  of  record,  or  by  any  jus- 
tice of  the  peace,  against  any  person  or  persons  as  security  or 
securities,  their  ^executors  or  administrators,  upon  any  note, 
bill,  bond  or  obligation,  and  in  all  cases  where  execution  shall 
be  awarded  by  or  issued  from  any  of  the  Courts  of  record,  or 
by  any  justice  of  the  peace,  against  any  person  or  persons  as. 
security  or  securities,  his,  her  or  their  heirs,  executors,  or  ad- 
ministrators, upon  any  bond,  obligation  or  recognizance,  and 
the  amount  of  such  judgment  or  obligation,  or  any  part  thereof, 
hath  been  paid  or  discharged  by  such  security  or  securities, 
his,  her  or  their  heirs,  executors  or  administrators,  it  shall  be 
lawful  for  such  security  or  securities,  his,  her  or  their  heirs, 
executors  or  administrators,  to  obtain  judgment  by  motion, 
against  such  principal  obligor  or  obligors,  recognizor  or  recog- 
nizors, his,  her  or  their  heirs,  executors  or  administrators,  ifi 
.  any  Court,  or  before  any- justice  of  the  peace,  where  such  judg- 
ment may  have  been  entered  up,  and  execution  awarded  against 
such  security  or  securities,  his,  her  or  their  heirs,  executors  or 
administrators,  for  the  full  amount  which  shall  have  been  paid, 
with  interest  thereon,  from  the  time  the  same  shall  have  been 
paid  and  satisfied,  until  such  judgment  be  discharged."  Aikin's 
Digest,  384,  §  3.  • 

Although  this  enactment  does  not  expressly  require  that  no- 
tice of  the  motion  should  be  given  to  the  defendant,  we  think 
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itwould  be  most  unreasonable  to  suppose  that  a  mere  ex  parte 
proceediftg  was  intended.  We  have,  heretofore,  considered 
notice  as  essential  to  the  validity  of  judgments,  under  statutes 
'-  similar  in  principle.  Reed,  et  al.  v-,  Jackson,  1  Ala.  Rep.N.  S. 
207 ;  Kirkmans  v.  Hawkins.  1  Porter,  22. 

The  repeated  decisions  which  have  been  made  in  this  Court 
in  cases  of  summary  proceedings,  by  banks  and  against  sheriffs, 
leave  but  small  space  for  farther  adjudication  by  us,  on  any  of 
^v    the  many  statutes  by  which  a  like  remedy  is  given,  and  we 
'        cannot  but  think  that  a  reference  to  some  few  of  those  decisions, 
would  effectually  prevent  any  error  from  intervening.     In  Cur- 
.    -      ry  V.  The  Bank  of  Mobile,  8  Porter,  372,  we  say  that, "  in  cases 
of  this  summary  character,  the  judgment,  whether  by  default 
or  otherwise,  must  show,  affirmatively,  every  fact  necessary  to 
give  the  Court  this  summary  jurisdiction.     In  judgments  by  de- 
fault, the/liability  of  the  defendant  must  also  be  shown.     When 
an  issue  is  made  up,  the  verdict  will  ascertain  the  defendant's 
liability,  as  in  other  cases  of  suits  commenced  in  the  ordinary 
mode,  and  it  is  [in  the  case  of  an  issue  tried]  unnecessary  to 
:.'   encumber  the  record,  either  with  the  proof  or  fact  of  notice,  or 
of  those  facts  which  constitute  the  liability  for  the  debt."     In 
'  ^  Bondurant  v.  Wood  and  Adams,  1  Ala.  Rep.  N.  S.  542,  we 
considered  the  submission  of  a  cause  to  the  decision  of  the  Court 
upon  a  statement  of  facts,  as  equivalent  to  an  issue,  for  the  pur- 
pose of  inferring  that  the  parties  were  regularly  before  the 
Court,  either  having  had,  or  waiving,  notice.  No  such  implica- 
tion arises  from  the  fact  stated  in  this  record,  that  the  parties 
came  by  their  attornies.    Notice  of  the  motion  was  necessary 
to  authorise  the  summary  jurisdiction  exercised  by  the  Court, 
and  as  this  is  not  shewn,  the  judgment  cannot  be  supported. 

•  2.  But  independjent  of  this,  the  liability  of  the  defendants  does 
not  appear ;  there  is  nothing  to  connect  the  bond  with  the  exe- 
cution, or  which  shows  the  rendition  of  any  judgment  on  the 
'*■        bond  to  warrant  the  execution. - 

3.  With  respect  to  the  interest,  the  judgment  is  also  defec- 
tive, because  no  fact  is  stated  from  which  the  time  of  payment 
,        can  be  inferred. 

It  is  also  deserving  of  consideration  by  the  plaintiff",  whether 
any  summary  proceeding  can  be  had  by  the  security  against 
his  principal,  on  a  bond  for  a  writ  of  error  to  the  Supreme 
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Court,  inasmuch  as  the  statute  directs  the  motion  to  be  made 
in  the  Court  where  the  judgment  was  rendered. 

We  will  likewise  take  this  occasion  to  remark,  that  the  case 
of  Clements,  ei  al.  v.  The  Branch  Bank,  1  Ala.  Rep.  N.  S.  50, 
points  out  with  sufficient  precision,  the  form  of  proceeding,  ap- 
plicable to  most,  if  not  to  dll,  of  the  statutes  which  give  summa- 
ry remedies  by  motion. 
*P  Let  the  judgment  be  reversed,  and  the  case  remanded. 


^^ffr 


Kemp,  ex  dem.  Pollard's  heirs  v.  Thorp,  et  al. 

1.  The  Congress  of  the  Uaited  States  does  not  possess  the  constitutional  power 
to  grant  the  shore  of  the  navigable  waters  in  this  State.  The  cases  of  The 
Mayor,  ^e.  of  Mobile  v.  Eslava,  and  Hagan,  et  al.  v.  Campbell  and  Cleave, 
land,  explained  and  re-affirmed. 

Writ  of  error  to  the  Circuit  Court  of  Mobile. 

THE  facts  of  this  case  are  substantially  the  same  as  those  of 
The  Mayor,  &c.  of  Mobile  v.  Eslava,  9  Porter's  Rep.  577,  and 
Doe  ex  dem.  Pollard's  heirs  v.  Files,  at  the  last  term- 

Blocker,  for  the  plaintiff  in  error,  and  Stewart  and  Camp- 
bell, for  the  defendant,  submitted  the  cause  on  the  brief  of  the 
plaintiff's  counsel. 

COLLIER,  C.  J. — The  questions  arising  in  this  cause,  were 
so  fully  considered  in  the  Mayor,  &c.  of  Mobile  v.  Eslava, 
9  Porter's  Rep.  577,  and  Doe  ear  dem.  Pollard's  heirs  v.  Files, 
at  the  last  term,  that  we  should  content  ourselves  by  announc- 
ing a  judgment  of  affirmance,  were  it  not  for  a  remark  or  two 
in  the  brief  of  the  plaintiff's  counsel,  which  induces  the  belief 
that  the  case  first  cited,  as  well  as  the  earlier  decision  of  Hagan, 
et  al.  V.  Campbell  and  Cleaveland,  8  Porter's  Rep.  9,  have  been 
misapprehended.  These  cases,  it  is  supposed,  are  in  conffict 
with  each  other.    In  the  latter,  the  only  questions  raised  yi  ar- 
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gument  were,  whether  the  southern  boundary  line  of  the  land  in 
controversy,  should  run  due  east  to  the  channel  of  the  Mobile 
river,  or  should  diverge  so  as  to  accommodate  other  riparian 
proprietors,  who  might  otherwise  be  injured  in  consequence  of 
the  meandering  of  the  stream  ;  or  whether  the  eastern  bounda- 
ry extended  beyond  high  water  mark.  No  objection  was  made 
to  the  validity  of  the  Spanish  grant,  as  confirmed  by  Congress. 
The  confirmatory  act  passed  between  the  periods  providing  for 

•^  the  admission  of  Alabama  into  the  Union,  and  the  formation  of 
her  constitution,  and  the  Court  regarded  it  as  conceded,  that  the 
grant  was  operative  to  the  extent  which  its  terms  indicated  ;  and 
these  we  considered  sufficient  to  transfer  the  shore.  In  The 
Mayor,  &c.  of  Mobile  v.  Eslava,  neither  of  these  questions 
were  presented  for  decision.  We  there  examined,  whether  the 
King  of  Spain  had  the  right  to  grant  the  shore  of  the  naviga- 
ble waters»within  his  American  possessions,  and  whether  the 
Congress  of  the  United  States  possessed  a  similar  right  over 
the  shore  of  the  tide  waters  of  this  State,  after  her  admission 
into  the  Union.  A  mere  statement  of  the  points  adjudicated  in 
these  cases,  will  be  quite  sufficient  to  show,  that  the  suggestion, 
that  they  are  not  in  harmony  with  each  other,  is  entirely  un- 

^-supported  by  any  thing  found  in  the  opinions  of  this  Court. 

It  is  further  intimated,  that  the  opinion  of  this  Court  in  the 
latter  case,  asserts  the  principle,  that  by  the  admission  of  Ala- 
bama into  the  Union  "  on  an  equal  footing  with  the  original 
States,"  the  Government  of  the  United  States  ipso  facto,  relin- 
quished to  her  all  the  unappropriated  lands  within  her  limits. — 
This  intimation  will  be  found  to  be  utterly  unsustained,  when 
the  case  is  fully  examined  and  fairly  criticised.  At  the  time 
the  opinion  was  prepared,  we  were  aware  this  question  was 
one  about  which  statesmen  differed,  and  distinctly  recollected 
that  it  was  debated  in  the  Senate  of  the  United  States  in  1828. 
This  consideration,  as  iveW  as  the  additional  reason  theU;  the 
point  did  not  necessarily  arise  in  the  cause,  were  quite  enough 
to  prevent  us  from  performing  a  task  so  unwise  and  profitless, 
as  to  adjudicate  an  abstract  question  of  political  law,  which  in- 
volved millions  of  property. 

The  correct  mode  of  criticising  a  judicial  opinion,  is,  not  to 
take  up  isolated  sentences,  or  detached  paragraphs,  but  to  exa- 
mine .the  points  presented,  and  then  consider  the  entire  argu- 
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ment  of  the  Court.  Any  other  course  might  be  exceedingly 
unjust,  as  the  qualification  of  a  general  remark,  may  either  pre- 
cede or  follow  it. 

The  argument  of  the  Court  in  The  Mayor,  &c.  of  Mobile  v. 
Eslava,  was  intended  to  show  that  the  shore  of  the  tide  waters 
in  this  State  (to  borrow  a  term  from  the  civil  law)  was  with- 
drawn from  commerce,  and  dedicated  to  the  public  use.  This 
conclusion  was  attempted  to  be  sustained.  1.  By  the  acts  of 
Congress,  regulating  the  survey  and  disposal  of  the  public 
lands,  as  well  as  the  act  providing  for  the.  establishment  of  a 
territorial  government.  The  laws  in  regard  to  the  surveys, 
clearly  indicate  that  the  shore  of  the  navigable  waters  were 
not  to  be  surveyed.  The  act  of  1803,  providing  for  the  dispo- 
sal of  lands  South  of  Tennessee,  declares  in  totidem  verbis^ 
**  that  ail  navigable  rivers  within  the  territory  of  the  United 
States,  south  of  the  State  of  Tennessee,  shall  be  deemed  to  be 
and  remain  public  highways  ;"  and  the  ordinance  establishing 
a  territorial-  government,  contains  a  similar  provision.  2.  The 
act  of  March,  1819,  to  enable  the  people  of  the  Alabama 
territory  to  form  a  constitution  and  State  government,  and  for 
the  admission  of  such  State  into  the  Union  on  an  equal  footing 
with  the  original  Stales,"  declares  that  "  all  navigable  wa- 
ters within  the  said  State,  shall  forever  remain  public  high- 
ways, free  to  the  citizens  of  said  State,  and  of  the  United  States, 
without  any  tax,  duty,  impost  or  toll  therefor,  imposed  by  the 
State."  Alabama  being  admitted  into  the  Union  "  on  the' same 
footing  as  the  original  States,  in  all  respects  whatever,"  with- 
out a  reservation  by  Congress  of  a  property  in  her  navigable 
waters,  or  the  soil  covered  by  them,  she  must  be  considered  as 
having  the  same  interest  in  them,  "  as  the  original  States"  have 
in  their  tide  waters ;  which  interest  is  uncontrollable  by  the 
federal  government,  except  so  far  as  it  may  be  necessary  to  en- 
able it  to  exercise  its  constitutional  powers.  This  conclusion 
was  supposed  to  result  from  the  previous  acts  of  dedication  by 
Congress,  both  express  and  implied,  and  the  terms  in  which 
the  reservation  in  the  act  of  March,  1819,  of  a  right  of  use  by 
the  public,  in  the  navigable  waters  of  the  State,  is  expressed. 
There,  it  is  declared,  that  the  navfgable  waters  of  the  State 
shall  forever  remain  public  highways,  free  to  its  citizens,  &c. 
The  omission  to  stipulate  for  a  right  of  property,  was  regard- 
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ed  as  satisfactory  to  show,  that  a  mere  easement  was  reserv- 
ed, or  in  other  words,  it  proves  there  was  to  be  no  other  limi- 
tation to  the  right  of  the  State  over  the  subject,  than  that  which 
is  expressed.     Expressio  unius,  exclusio  est  alteriiis. 

What  is  said  by  the  Court  of  a  property  in  the  shore  passing 
to  the  State  upon  its  admission  into  the  "Union,  cannot,  when 
fairly  interpreted,  be  understood  to  mean  the  absolute  owner- 
ship, but  merely  the  right  of  jurisdiction  and  control,  subject  to 
the  paramount  right,  which  is  repeatedly  conceded  to  the  pub- 
lic, and  which  the  United  States  may  protect. 

It  is  difficult  to  give  an  intelligible  view  of  the  argument  in 
the  Mayor,  &c.  of  Mobile  v.  Eslava,  in  the  short  space  we  have 
occupied,  but  what  we  h^ve  said,  will  serve  to  repudiate  the 
infernce  drawn  from  the  opiniofi. 

Whether  an  admission  of  a  State  into  the  Union,  on  the  same 
footing  as  the  original  States,  means  any  thing  more  than  ah 
equal  participation  in  political  rights  and  privileges,  is  a  ques- 
tion never  presented  for  our  consideration,  or  examined  by  us. 
Some  disconnected  sentence  or  paragraph  may  perhaps  be  sup- 
posed to  claim  for  these  terms,  a  more  extensive  meaning,  but 
when  considered  in  reference  to  the  subject  matter  and  the  con- 
text, the  extent  of  their  operation  it  will  be  seen,  has  not  been 
decided ;  and  we  are  quite  sure,  that  in  no  6pimon  of  ours,  have 
we  accorded  to  them  greater  potency,  than  did  the  Supreme 
Court  of  the  United  States,  in  New-Orleans  v.  The  United 
States,  10  Peters'  Rep.  736.  Our  object  in  saying  thus  much 
was,  only  to  disabuse  the  plaintifTs  counsel,  and  others  who 
may  have  fallen  into  a  similar  error ;  and  we  have  only  to  add 
that  the  judgment  of  the  Circuit  Court  is  affirmed. 
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J   1.  The  oath  which  the  act  of  23d  December,  1837,  to  obtain  thetestimonj  of  a 

parly  to  the  suit,  requires  to  be  made  of  Ihe  materiality  of  the  testimony  sought 
to  be  obtained,  may  be  made  by  a  stranger  to  the  suit,  and  therefore  sufficient 
if  made  by  the  attorney  of  the  party. 
2.  The  faihire  of  tiie  defendant  to  answer  interrogatories  thus  filed,  would  au- 
thorize a  judgment  by  default  against  him,  and  be  an  admission  that  the  plain, 
tiff  was  entitled  to  some  damages  ;  but  judgment  final  could  not  be  rendered 
without  the  intervention  of  a  jury,  except  for  nominal  damages,  in  a  case 
where  the  clerfc  could  not  compute  the  damages. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

THIS  was  an  action  o^ assumpsit,  commenced  in  the  Court 
below,  by  the  intestate  of  the  defendants  in  error,  against  the 
plaintifFin  error.  Whilst  the  cause  was  pending,  the  plaintiff  filed 
interrogatories,  under  the  act  passed  in  1837,  to  provide  more 
effectually  for  discoveries  in  suits  at  common  law,  which  the 
defendant  was  called  on  to  answer.  The  plaintifTs  attorney 
having  made  affidavit  that  the  evidence  of  the  defendant  was 
material  to  the  trial  of  the  cause,  the  Court,  on  motion,  made  an 
order  that  the  defendant  file  his  answer  to  the  interrogatories, 
within  sixty  days. 
,  At  a  succeeding  term  of  the  Court,  the  following  judgment 
Was  rendered.  "  This  day  came  the  parties,  by  their  attornies, 
and  it  appearing  to  the  Court,  that  interrogatories  were  filed 
for  the  defendant  to  apswer,  which  he  failed  to  do,  therefore 
it  is  considered  by  the  Court  that  the  plaintiff  recover  of  the 

.    defendant,  the  sum  of  — = dollars,  the  damages  in  the  de- 

'  claration  mentioned,  together  with  the  costs  in  this  behalf  .ex- 
pended, &c. 

From  this  judgment,  this  writ  of  error  is  prosecuted,  and  the 
following  errors  assigned : 

1.  The  Court  erred  in  rendering  judgment  by  default  final, 
without  the  intervention  of  a  jury. 

2.  The  oath  establishing  the  materiality  of  the  interrogato- 
ries, should  have  been  made  by  the  plaintiff. 

T.  Clay,  for  plaintiff  in  error. 

Heydenfeldt,  contra.,  ' 
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ORMOND,  J.-— The  questions  of  law,  arising  in  this  case, 
grow  out  of  a  statute  passed  23d  December,  1837,  the  design 
of.  which,  was  to  supersede  the  necessity  of  resorting  to  chan- 
cery, to  obtain  a  discovery  of  facts,  resting  in  the  knowledge 
of  a  party  to  the  suit.  The  act  requires  the  Court  to  be  satis- 
fied of  the  materiality  of  the  testimony  sought  to  be  obtained 
by  "  the  oath  of  the  party  filing  the  same  or  otherwise,"  and  it 
would  be  strange,  if  greater  credence  should  be  given  to  the 
oath  of  an  interested  party,  than  to  that  of  an  unbiased  witness. 
It  might  indeed  be  questioned,  whether  any  oath  was  necessary;, 
but  certainly  the  oath  of  the  attorney  of  the  plaintiff  will  satis- 
fy the  demands  of  the  statute. 

The  first  assignment  of  error,  is  well  taken.  The  statute 
provides,  "that  if  the  party  to  whom  such  interrogatories  shall  be 
propounded,  be  defendant  in  the  action,  it  may  set  aside  his  plea 
orpleasandgive  judgment  against  him  by  default."  The  effect 
then  of  the  contumacy  of  the  defendant,  is  precisely  the  same 
ag  if  after  service  of  process,  he  had  failed  to  appear  and  plead. 
This  would  authorise  the  rendition  of  a  judgment  against  him 
by  default,  and  would  in  such  a  case  as  the  present,  be  an  ad- 
mission that  the  plaintiff  was  entitled  to  some  damages,  the 
amount  of  which,  could  only  be  ascertained  by  a  jury;  and  al- 
though the  plaintiff,  in  the  absence  of  proof,  would  be  entitled 
to  nominal  damages,  the  damages  actually  sustained  can  be  as- 
certained only  through  the  intervention  of  a  jury.  The  statute 
which  authorises  the  clerk  to  compute  the  damages  in  certain 
cases,  does  not  apply  to  a  case  like  the  present.  For  this  error, 
the  judgment  must  be  reversed,  and  the  cause  remanded. 
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McDonald  v.  Husted. 

I.  A  note  made  negotiable  and  payable  at  Bank,  is  not  subject  to  off-set  in  the 
liands  of  a  bona  fide  indorsee,  who  has  acquired  it  previous  to  maturity,  al- 
though it  has  never  been  negotiated  at  the  Bank  where  it  is  made  payable. 

Writ  of  error  to  the  Circuit  Court  of  Sumter  county. 

ASSUMPSIT  by  the  plaintiff  as  indorsee  against  the  de- 
fendant, as  the  surviving  maker  of  a  promissory  note,  in  these 
terms : 

14th  April,  1836. 
$659  10-100. 

Twelve  months  after  date,  we  promise  to  pay, .  Hurlbutt  & 
Collins^  six  hundred  and  fifty-nine  10-100  dollars,  value  receiv- 
ed, negotiable  and  payable  at  the  Branch  of  the  Bank  of  the 
State  of  Alabama  at  Mobile. 

A.  M  cDONALD  &  CO. 

.  At  the  trial,  it  was  admitted  by  the  defendant,  that  the  note 
was  assigned  and  endorsed  by  the  payees  to  the  plaintiff,  pre- 
vious to  its  maturity,  and  lodged  with  the  Bank  for  collection. 
The  defendant  then  produced  and  offered  in  evidence,  a  pro- 
missory note,  made  by  the  said  Hurlbutt  &  Collins,  to  one  Isaac 
Osgood,  also  negotiable  and  payable  as  aforesaid,  of  earlier 
date  and  maturity  than  the  note  of  the  defendant,  and  indorsed 
to  him  by  the  payee.  It  was  also  admitted  that  the  last  men- 
tioned note  was  purchased  by  the  defendant,  after  the  maturity* 
and  assignment  of  his  note,  the  subject  of  this  suit,  but  before 
McDonald  &  Co.  had  received  notice  of  its  assignment. 

Upon  this  state  of  facts,  the  Court  instructed  the  jury,  that 
if  the  note  sued  on,  was  negotiated  to  the  plaintiff,  for  a  val- 
uable and  adequate  consideration,  previous  to  its  maturity,  and 
without  notice  of  an  off-set  against  it,  then  it  was  protected  in 
the  hands  of  the  plaintiff,  against  the  off-set  held  by  the  makers 
of  the  note,  against  Hurlbutt  &  Collins,  although  the  said  note 
might  never  have  been  negotiated  to,  or  become  a  part  of  the 

property  of  the  Bank. 
19 
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The  defendant  excepted  to  this  charge,  and  seeks  to  reverse 
the  judgment  rendered  against  him,  for  its  supposed  error. 

J.  G.  Baldwin,  for  the  plaintiff  in  error,  insisted,  that  the 
defence  -was  not  cut  off  by  the  law  merchant,  because  that  is 
abrogated  by  the  act  of  18J2,  nor  by  the  statute,  because  the 
act  referred  to,  is  general  in  its  provisions,  allowing  off-sets  by 
the  payee,  in  all  cases  of  assigned  paper,  and  excluding  no  class 
of  notes,  &c.,  whatever;  nor  by  fraud  because  there  is  no  mala 
fides  shown;  nor  by  the  contract  itself,  because  the  undertak- 
ing is  only  that  it  shall  be  negotiable  at  the  Bank,  on  which 
contingency  alone  the  maker  agrees  to  waive  the  right  given 
by  the  statute.  Stewart  v.  Anderson,  6  Cranch,  203  ;  Aikin's 
Dig.  328,  §  6;  ib.  329,  §  1 1;  Emanuel  v.  Atwood,  6  Porter,  384; 
Mandeville  v.  Union  Bank,  9  Cranch,  9;  McMunn  v.  Sona,  4 
Howard,  162. 

Reavis,  contra, — cited  Emanuel  v.  Atwood,  6  Porter,  384; 
Robertson  v.  Breedlove,  7  Porter,  541 ;  Mandeville  v.  Union 
Bank,  9  Cranch,  9. 

GOLDTHWAITE,  J.— The  precise  question  involved  here 
has  never  been  directly  before  the  Court,  though  the  case  of 
Emanuel  v.  Atwood,  6  Porter,  384,  tends  directly  to  support 
the  opinion  of  the  Circuit  Court. 

The  principle  there  decided  is,  that  it  is  competent  for  the 
maker  of  a  note,  to  stipulate  with  the  payee,  that  no  advantage 
shall  be  claimed  of  any  off-set,  if  the  note  shall  come  to  the 
hands  of  a  bona  fide  holder  by  indorsement. 

The  vice  of  the  argument  of  counsel,  consists  in  considering 
the  stipulation  in  this  note,  as  confined  to  the  Bank,  when  in 
truth  it  is  general.  The  maker  stipulates  that  the  note  shall 
be  negotiable,  and  also  payable,  at  the  Bank.  If  by  the  con- 
tract, it  was  intended  only  that  the  Bank  should  be  benefited, 
the  intention  would  have  been  more  clearly  expressed  by  other 
terms. 

A  very  slight  change  in  the  terms  of  this  contract,  will 
show  very  clearly,  that  the  parties  could  only  hare  intended 
to  make  the  note  negotiable  generally,  and  not  specially.  If 
we  strike  out  the  Bank,  and  insert  the  store  of  A.  B.,  as  the 
place  where  it  is  to  be  paid,  no  one  would  suppose  it  should 
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also  be  negotiaed  to  A.  B.,  to  preclude  the  maker  from  insist- 
ing on  an  off-set  against  any  other  bona  fide  holder.  We  can- 
not conceive  why  any  other  inference  should  be  drawn  in  this 
case,  because  the  note  is  payable  at  a  Bank. 

We  are  entirely  satisfied  that  this  note  must  be  construed  as 
an  agreement,  to  waive  the  statute  in  favor  of  any  bona  fide 
indorsee. 

Let  the  judgment  be  affirmed. 


Thjb  Farmers'  Bank  op  Chattahoochie  v.  Reid,  sheriff, 
&c.  AND  Benson,  his  surety. 

1.  The  payment  of  an  execution  to  a  sheriff,  on  the  first  day  of  the  term  of  th» 
Court  to  which  it  i>  returnable,  is  unauthorised  ;  and  if  the  money  is  re- 
tained by  the  sheriff,  the  plaintiff  can  not  recover  of  him  and  bis  sureties,  en 
Biotion,  for  the  failure  to  pay  it  over,  on  demand. 

THIS  was  a  proceeding  by  notice  and  motion,  in  the  County 
Court  of  Montgomery,  at  the  instance  of  the  plaintiff  in  error, 
against  Reid,  as  sheriff  of  that  county,  and  his  surety,  for  a 
judgment,  for  the  failure  afthe  former  to  pay  over,  on  demand, 
the  money  collected  by  him,  on  an  execution  issued  from  that 
Court,  at  the  suit  of  the  plaii^tiff,  against  Samuel  Q.  Hale. 

An  issue  was  made  up,  and  the  case  was  tried  by  a  jury, 
who  found  specially,  that  the  execution  described  in  the  motion 
was  placed  in  the  hands  of  the  sheriff,  while  he  was  in  office, 
as  alleged  by  the  plaintiff,  and  thai  he  received  the  amount 
thereof  on  the  first  day  of  the  term  of  the  Cmirt  to  which  it 
was  returnable.  They  further  found  that  about  fourteen  days 
after  the  receipt  of  the  money  on  the  execution,  the  same  was 
demanded  of  the  sheriff  by  the  plaintiff's  attorney,  but  be  failed 
and  refused,  and  still  fails  and  refuses  to  pay  it,  and  that  Ben- 
son was  at  the  time  of  the  receipt  of  the  execution  and  money 
thereon,  and  still  is  a  surety  of  the  sheriff  in  his  official  bond. 
On  this  verdict,  the  County  Court  rendered  a  judgment  against 
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.    ___         _ ^ _ _ 

the  defendants,  for  the  amount  of  the  execution,  with  interest, 
damages  and  costs. 

To  review  the  judgment  of  the  County  Court,  the  defendant 
sued  a  writ  of  err<^r  to  the  Circuit  Court,  upon  which  that  judg- 
ment was  reversed  and  rendered,  the  plaintiff' not  desiring  the 
cause  to  be  remanded,  and  a  writ  of  error  has  been  prosecuted 
to  this  Court,  with  a  view  to  the  revision  of  the  latter  judg- 
ment. 

HiLLiARD,  for  the  plaintiff  in  error. 
Harris,  for  the  defendant  in  error. 

COLLIER,  C.  J. — It  is  insisted  for  the  plaintiff  in  error,  that 
notwithstanding  the  act  of  1821,  makes  it  the  duty  of  sheriffs, 
"  to  return  all  writs  and  executions  to  the  clerk's  office  from 
which  they  shall  issue,  at  least  three  days  previously  to  the 
term  of  the  Court  to  which  they  shall  be  returnable,"  yet  a  pay- 
ment to  the  sheriff  on  the  first  day  of  the  term  to  which  an  ex- 
ecution is  returnable,  and  while  the  same  is  in  his  hands,  will  be 
regarded  as  made  thereon,  and  subject  the  sheriff*  and  his  surety 
to  a  motion  and  judgment  for  not  paying  over  the  money  to  the 
plaintiff.  If  the  point  made  by  the  plaintiff,  was  res  Integra  in 
this  Court,  we  should  be  inclined  to  accord  to  the  argument, 
great  weight,  and  perhaps  be  constrained  to  admit  its  justness. 
But  there  are  several  cases  adjudicated  by  our  predecessors, 
^yhich  have  been  too  long  acted  on  to  authorise  us  to  treat  ihe 
question  now  raised,  as  open  for  consideration,  and  our  duty 
may  be  sufficiently  discharged  by  a  brief  review  of  the  cases. 

InNeale,  et  al.  v.  Caldwell,  3  Stew.  Rep.  134,  which  was  a 
proceeding  by  motion,  against  a  sheriff  and  his  surities,  for  the 
failure  to  return  an  execution  within  the  time  prescribed  by 
law,  the  defendants  attempted  to  show  in  their  defence,  and 
as  an  excuse  for  not  returning  the  execution,  that  the  same  had 
been  levied,  and  was  retained  until  after  the  sale  of  the  proper- 
ty, which  took  place  on  the  first  day  of  the  term  of  the  Court 
to  which  it  was  returnable,  and  that  on  the  next  day,  it  was  re- 
lurnea.  It  was  held  that  the  act  of  1821,  was  inoperative,  and 
'•  the  simple  fact  to  be  determined  by  the  Court,  was,  had  the 
sJieritl"  returned  the  execution  three  days  before  the  term,  or 
rendered  a  sufficient  excuse  for  not  doing  so."  And  further,  "thej 
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force  of  the  execution  was  spent  on  the  return  day"  and  could 
be  no  authority  to  the  sheriff  any  longer,  though  as  the  levy 
vested  him  with  all  the  legal  title  of  the  defendants,  he  might 
sell  without  it.  See  also  Roberts  and  Battle  v.  Henry,  2  Stew. 
Rep.  45.  In  Barton,  et  al.  v.  Lockhart,  2  Stew.  &  Por.  Rep. 
^09,  one  of  the  questions  raised  upon  the  record  was,  whether 
the  payment  of  money  to  a  sheriff  after,  or  on  the  first  day  of 
the  Court,  to  which  an  execution  was  returnable,  was  to  be 
considered  in  law  as  a  payment  thereof,  so  as  to  authorise  a 
motion  against  the  sheriff  and  his  sureties  for  a  failure  to  pay  it 
over  to  the  plaintiff  on  demand.  The  Court  said,  "to  pay  the 
amount  of  an  execution  to  a  sheriff  after  the  return  term  has 
arrived,  <|bes  not  amount  to  a  satisfaction  of  that  execution.  The 
execution  has  become  functus  officio,  and  no  proceeding  can 
be  had  under  it.  After  such  payment  is  made,  the  plaintiff 
might  sue  out  another  execution,  and  have  the  money  collected 
by  virtue  of  it,  if  the  sheriff  tvere  to  fail  to  pay  the  money  to 
him  ;  and  no  motion  can  be  made  against  the  sheriff  for  money 
so  received,  under  any  of  the  statutes;  he  must  be  proceeded 
against  as  other  individuals,  who  have  received  money  for  the 
use  of  another,  and  his  securities  cannot  be  made  liable."  See 
also,  Bobo  and  Johnson  v.  Thompson,  3  Stew.  &  Por.  Rep. 
385. 

We  might  add  to  these  citations,  a  notice  of  other  cases  in 
which  their  authority  has  been  recognized,  but  it  is  deemed  un- 
necessary to  extend  this  opinion  to  greater  length.  The  dfe- 
gisions  cited,  serve  to  show,  that  the  payment  of  the  amount  of 
the  execution  to  the  sheriff,  on  the  first  day  of  the  term  to  which 
it  was  returnable,  there  being  no  levy  previously,  cannot  be  re- 
garded as  the  satisfaction  of  the  execution,  and  that  the  plain- 
tifTs  remedy,  is  against  the  sheriff,  by  action,  for  money  had  and 
received,  or  against  the  original  defendant,  by  issuing  an  alias 
execution. 

Whether  the  sheriff  and  his  .surety  could  have  been  proceed- 
ed against,  under  the  act  of  1826,  by  a  suggestion  that  the  mo- 
ney could  have  been  made  on  the  execution  by  due  diligence, 
is  a  question  about  which  professional  men  might  differ,  and,  as 
it  is  not  presented  in  the  case  at  bar,  we  leave  it  to  be  deter- 
mined, when  it  shall  arise  in  judgment. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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1.  The  vendor  of  land,  has  a  lien,  in  Equity,  on  the  land  sold  for  the  unpaid 
purchase  money,  where  he  has  not  taken  personal  security  for  its  payment,  or 
a  distinct  collateral  security  as  a  pledge  or  mortgage. 

2.  A  surety  paying  a  debt,  stands  in  the  place  of  the  creditor,  and  is  entitled  to 
the  benefit  of  all  securities  which  the  creditor  had  for  the  payment  of  his  debt. 
But  he  can  not  assert  a  lien,  in  virtue  of  the  instrument  on  which  he  is  surety, 
as  that  becomes /wnc/us  officio,  by  the  payment  of  the  debt  secured  by  it. 

3.  A  surety  of  a  vendee,  who  is  compelled  to  pay  the  purchase  money,  has  no 
lien  in  equity  upon  the  land.  ,     ^. 

4.  If  one  pur3hase  lands  with  his  own  money,  in  the  name  of  at)lllier,  a  trtist  • 
will,  in  general,  result  in  favor  of  him  who  advances  the  moneys  out  this  pre- 
sumption  may  be  repelled,  by  the  circumstances  of  the  case,  and   is  confined 
to  those  cases  where  the  money  is  advanced  at  the  time  of  the  purchase. 

5.  A  number  of  gentlemen  associated  themselves  together,  to  establish  a  female 
school,  of  which  one  Wwas  the  nominal  head  ;  and  purchased  a  house  for  the 
contemplated  school,  of  D,  at  the  price  of  six  thousand  dollars;  of  which  sum 
two  thousand  dollars  was  paid  down,  in  the  funds  of  the  association,  and  the 
residue  secured,  to  be  paid  by  two  bills  of  exchange,  drawn  by  one  L  on  W,  and 
by  him  accepted.  *  The  bills  were  payable  to,  and  endorsed  by  one  H  to  F, 
by  him  to  R  S  F,  and  by  him  to  D,  the  vendor  of  the  land,  who  thereupon 
conveyed  the  premises  to  W.  The  company  were  afterwards  incorporated, 
and  the  first  bill  which  fell  due,  was  paid  with  the  funds  of  the  corporation. 
Afterwards,  W  conveyed  the  property  to  the  corporation,  taking  from  four  per- 
sons, (F  being  one)  who  describe  themselves  as  trustees  of  the  corporation,  a 
covenant  to  indemnify  him  from  liability  on  his  acceptance  of  the  last  bill  of 
exchange.   F  was  sued  on  the  bill  as  endorser,  and  compelled  to  pay  if,  and  filed 

•his  bill  asserting  a  lien  in  Equity,  on  the  house  purchased  from  D,  to  the  extent 
of  the  sum  paid  by  him.  in  preference  to  certain  creditors  of  the  corporation, 
who  liad  obtained  from  it  a  deed  of  trust  on  the  house,  with  notice  of  his  lieff: 
Held:  First.  That  F  wasa  mere  surety  for  the  corporation,  and  that  the  payment 
by  him  of  a  part  of  the  purchase  money,  gave  him  no  lien  on  the  land.  Second. 
That  neither  DnorW  had  any  lien  in  Equity,  on  the  land  to  which  F  could 
be  subrogated, — admitting  he  had  such  a  right — That  D  had  no  such  lien,  be- 
cause  he  had  taken  the  security  of  two  persons  for  the  payment  of  a  part  of  the 
purchase  money  who  were  not  members  of  Ihe  corporation  :  and  that  although 
W  could  not  have  been  compelled  to  make  title  to  the  company  until  they  had 
paid  the  purchase  money  for  which  he  was  bound,  he  had  voluntarily  relinquish, 
cd  this  advantage,  on  being  indemnified  by  F  and  others,  and  could  not  be  per- 
mitted afterwards  to  assert  it. 


Error  to  the  Chancery  Court  at  Tuskaloosa. 

THIS  was  a  bill  in  Chancery,  filed  by  the  plaintiff  in  error, 
against  the  defendants  in  error. 
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The  bill  charges,  that  in  the  early  part  of  the  year,  1836,  a 
5tock  Company  was  formed  in  Tuskaloosa,  for  the  purpose  of 
establishing  a  female  school;  that  Alva  Woods,  was  President 
of  the  Board  of  Trustees  of  said  association.  That  Woods, 
with  their  knowledge,  and  approbation,  and  for  the  purpose  of 
obtaining  a  suitable  building  for  the  purposes  of  the  institution, 
bought  of  John  R.  Drish,  the  premises,  in  the  bill  described,  at 
the  price  of  six  thousand  dollars.  That  two  thousand  dollars 
was  paid  down,  and  the  residue  of  the  purchase  money  was 
secured  by  two  billsof  exchange,  drawn  by  one  Joseph  Lacy, 
on,  and  accepted  by  said  Woods,  payable  to  Chapman  A.  Hes- 
ter, by  him  indorsed  to  complainant,  by  him  to  R.  S.  Foster, 
and  by  him  to  the  vendor.  The  first  bill,  payable  about  a 
year  after  its  date,  and  the  latter  for  twenty-three  hundred  and 
twenty  dollars,  seven  hundred  and  thirty  days  after  date,  ne- 
"■gotiable  and  payable  at  the  Branch  Bank  at  Mobile. 

The  bill  further  charges  that  the  trustees  of  the  company, 
viz :  Alva  Woods,  and  others,  were  afterwards,  and  on  the  23d 
of  December,  1836,  incorporated  by  the  name  and  style  of  the 
"  Trustees  of  the  Alabama  Female  Athenaeum,"  with  the  pow- 
er to  purchase  and  hold  real  estate,  &c.;  that  said  trustees  or- 
ganized themselves  as  a  body  politic,  and  under  their  charter 
established  a  female  school,  the  present  '•  Athenaium"  in  the 
premises  so  purchased  as  aforesaid,  which  is  still  occupied  for 
that  purpose.  The  bill  charges  that  the  purchase  of  the  house 
was  not  made  lor  the  benefit  of  Woods,  but  for  the  company, 
and  that  the  cash  payment  and  the  first  of  the  bills  of  exchange 
were  paid  out  of  itslunds.  That  on  the  first  of  March,  1837, 
Woods,  who  had  previously  received  a  deed  from  Drish,  by 
deed  of  that  date,  conveyed  the  premises  to  the  corporation. 
That  no  consideration  whatever,  was  paid  to  said  Woods,  and 
that  the  trustees,  complainant  being  one,  executed  to  him  an 
instrument  in  writing,  to  indemnify  him  against  his  acceptance 
of  the  last  bill  of  exchange,  as  follows: 

"  State  of  Alabama, 
Tuskaloosa  County. 
"Whereas,  Alva  Woods  has  become  the  acceptor  of^  bill  of 
exchange  for  two  thousand  three  hundred  and  twenty  dollars, 
which  is  held  by  John  R.  Drish,  due  on  the  first  day  of  May, 
]838,  which  was  given  for  the  purchase  of  the  premises  where 
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the  Alabama  Female  Atheneeum  now  stands ;  and  whereas  his 
becoming  acceptor  on  said  bill,  was  for  the  benefit  of  said  in- 
stitution,, and  not  for  his  own  individual  advantage;  therefore, 
we  the  undersigned  trustees  of  said  institution,  do  hereby  ob- 
lige ourselves  to  release  the  said  Alva  Woods  from  any  liabili- 
ty on  said  bill  of  exchange  whatever;  apd  that  we  will  make 
arrangements  to  take  up  said  bill,  so  that  said  Woods  shall  in 
no  wise  be  troubled  or  called  on  for  its  payment,  and  will  in- 
demnify him  from  any  damage  he  might  sustain  on  said  bill; 
given  under  our  hands  and  seals,  this  5th  day  of  May,  1837. 

James  H.  De  Votie,  [Seal.] 
C.  A.  Hester,  [Seal.] 

James  Foster,  [Seal.] 

John  A.  Hodges.  [Seal.] 
The  bill  charges,  that  said  persons  then  were  the  trustees  of 
the  said  corporation;  that  the  true  intent  and  meaning  thereof 
was,  that  the  purchase  was  made  for  the  corporation,  and  not 
for,  or  on  account  of  Woods;  that  the  corporation  was  to  pay 
the  bill,  and  that  the  intention  was,  by  the  said  agreement  to 
bind  the  corporation;  but  that  it  did  not  do  so :  that  it  was  pro- 
tested for  non  payment ;  that  complainant  has  been  sued  on  it, 
and  has  paid  it,  and  the  complainant  insists,  that  as  this  was  a 
part  of  the  purchase  money  of  the  premises,  that  he  has  in 
equity,  a  lien  thereon,  by  way  of  equitable  mortgage,  &c. 

The  bill  further  states,  that  after  the  rendition  of  judgment 
against  the  complainant,  the  trustees  made  a  deed  of  trust,  by 
which  the  premises  are  conveyed  to  secure  certain  creditors  of 
the  corporation,  and  charges  that  the  creditors  knew  of  the 
said  judgment,  and  that  it  was  for  the  purchase  money  of  the 
premises,  and  therefore  cannot  be  considered  bona  fide  mort- 
gagees, without  notice,  but  that  their  lien  must  be  postponed  to 
that  of  complainant. 

The  trustees  and  creditors  are  made  defendants  to  the  bill. 
The  Chancellor  dismissed  the  bill  for  want  of  equity,  from 
which  decree,  this  writ  of  error  is  prosecuted. 

Peck,  for  plaintiff  in  error,  argued  that  the  plaintiff  had,  in 
equity,  a  lien  on  the  premises,  for  the  amount  paid  by  him,  it  be- 
ing pari  of  the  purchase  money. 

That  if  he  had  no  such  lien,  that  then  ha  was  entitled  to  tho 
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benefit  of  the  agreement  entered  into  by  De  Votie,  and  others, 
to  indemnify  Woods,  which  can  only  be  made  available  in 
equity. 

In  support  of  these  propositions,  he  cited  1  Story's  Eq.  479; 
2  ib.  §  1217  to  1240,  and  Note  ;  14  Vesey,  jr.  159  ;  3  Mylne  & 
Keene,  183;  6  Vesey,jr.  7o2;  15  ib.  329;  1  S.  &  L.  136;  2  &  3 
Vesey  h  Beame,  309. 

Ellis,  contra,  maintained  that  Woods  was  the  mere  agent 
of  the  company,  and  that  although  the  title  in  the  first  instance, 
was  made  to  Woods,  it  was  in  fact,  a  sale  to  the  company. 

That,  such  being  the  fact,  the  true  question  was,  whether 
Drrsh  retaifted  a  lien  on  the  property,  in  equity,  for  the  purchase 
money.  This  he  insisted  was  not  the  case,  because  Drish  took 
the  independent  security  of  third  persons,  which  was  a  waiver 
of  the  equitable  lien.  He  cited,  1  Mason,  192  ;  2  Wash.  141 ; 
8  Bibb,  183;  4  ib.  13;  1  Paige,  20;  5  Mun.  297;  3  Johns.  Chan. 
67;  2  Story's  Eq.  §  1227;  5  Dana,  243. 

He  also  insisted  that  as  Woods  retained  no  lien  when  he  con- 
veyed to  the  corporation,  the  covenant  was  personal;  7  Cranch, 
306;  8  Johns.  249;  1  Bland.  105. 

ORMOND,  J. — The  question  to  be  determined  in  this  case, 
is,  what  facts  and  circumstances  will  give  the  vendor  of  land 
a  lien,  inequity,  for  the  purchase  money  unpaid. 

It  is  well  settled,  both  in  England  and  the  United  States,  that 
the  vendor,  in  the  absence  of  any  agreement  to  the  contrary, 
retains  a  lien  on  the  land  he  has  sold  and  conveyed  for  the  un- 
paid purchase  money,  and  that  this  lien  will  be  enforced  against 
a  subsequent  purchaser,  with  notice.  It  is  also  the  law  of  both 
countries,  that  merely  taking  a  bond  or  note  for  the  purchase 
money,  will  be  no  waiver  of  the  lien.  How  far  the  taking  by 
the  vendor  of  an  independent  security  for  the  purchase  money 
will  have  the  efl;ect  of  discharging  the  Hen,  is  more  a  matter  of 
doubt. 

In  Nairns  v.  Prowse,  6  Vesey,  jr.  752,  the  Master  of  the  Rolls 
heM,  that  a  mortgage  of  other  property,  or  a  pledge  of  stock, 
would  be  a  substitution  of  the  lien.  But  in  Grant  v.  Mills,  2 
Ves.  &  Beame,  308,  Sir  William  Grant  declared,  "that  the  ef- 
fe<it  of  the  security  of  a  third  person  properly  so  denominated, 
had  never  been  determined,"  but  he  agreed  that  the  opinion  ex, 
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pressed  by  Lord  Redesdale,  in  Hughes  v.  Kearney,  1  Scho.  & 
Lefroy,  that  accepted  bills  of  exchange  were  not  sufficient  to 
destroy  the  lien,  was  correct,  and  so  decided.  The  same  de- 
cision was  made  by  the  Vice  Chancellor,  in  Exparte^  Peake, 
1  Madd.  196. 

In  the  case  of  Macreth  v.  Simmons,  15  Vesey,  jr.  329,  Lord 
Eldon  held,  after  an  elaborate  examination  of  all  the  cases,  that 
no  certain  rule  was  deducible  from  them,  but  that  each^case 
must  rest  on  its  own  circumstances,  for  the  evidence  of  an  in- 
tention on  the  part  of  the  vendor,  to  part  with  his  lien.  His 
language  is,  "  The  more  modern  authorities  upon  this  subject, 
have  brought  it  to  this  inconvenient  state;  that  the  question  i-s 
not  a  dry  question  upon  the  fact,  whether  a  security  was  taken; 
but  it  depends  upon  the  circumstances  of  each  case,  whether 
the  Court  is  to  infer,  that  the  lien  was  intended  to  be  reserved; 
or  that  credit  was  given,  and  exclusively  given  to  the  person 
from  whom  the  other  security  was  taken."  See  also,  Saunders 
v.  Leslie,  2  Ball  &  Beatie,  264. 

On  this  side  of  the  Atlantic,  by  a  strong  and  decisive  current 
of  authorities,  it  appears  to  be  settled,  that  where  the  vendor 
takes  a  distinct  and  independent  security  of  property,  or  the  re- 
sponsibility of  third  persons,  the  lien  on  the  land  is  waived.  At 
an  early  period  of  our  history,  the  rule  is  thus  explicitly  stated 
by  President  Pendleton,  in  Cole  v.  Scott,  2  Wash.  Rep.  141, 
So  also,  in  Wilson  and  others  v.  Graham  and  others,  5  Munford, 
297,  it  was  held,  that  where  a  vendor  of  land,  executed  a  con- 
veyance, and  took  from  the  purchaser  a  bond  with  surety,  the 
equitable  lien  was  gone,  even  while  the  land  continued  the  pro- 
perty of  the  purchaser.  To  the  same  effect,  are  the  cases  of 
Fish  V.  Howland  and  others,  1  Paige,  20  ;  Cox  v.  Fenwick,  3 
Bibb,  183;  and  Oilman  v.  Brown,  1  Mason,  191;  afterwards  af- 
firmed in  the  Suprme  Court  of  the  U.  States,  4  Wheaton,  290. 

The  last  cited  case  was  discussed  at  great  length  by  Mr. 
Justice  Story,  who  examines  the  leading  English  cases,  and 
successfully  combats  the  opinions  advanced  b}'  Lord  Redes- 
dale and  Sir  William  Grant,  that  the  receipt  by  the  vendor  of 
bills  of  exchange,  accepted  by  a  third  person,  was  not  a  securi- 
ty, but  merely  a  mode  of  payment,  in  cases  where  land  was 
sold  on  a  credit ;  but  admits  that  the  presumption  of  a  waiver 
of  the  lien  might  not  arise  where  the  payment  was  to  be  in  cash, 
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and  bills  of  exchange  afterwards  taken,  which  prove  unproduc- 
tive. 

It  cannot  therefore,  we  think,  adnnit  of  serious  doubt,  that  the 
law  on  this  interesting  subject  ought  to  be  considered  as  settled, 
at  least  in  the  United  States;  that  where  a  vendor  of  land  ex- 
ecutes a  conveyance,  and  takes  personal  collateral  security, 
binding  others  as  well  as  the  vendee,  as  a  note  with  surety;  or 
a  collateral  security,  as  a  pledge  or  mortgagd  that  no  lien  ex- 
ists on  the  land  itself.  So  far  as  the  presumed  lien  on  the  land 
for  the  purchase  money,  res,t.s  for  support,  on  the  supposed  inten- 
tion of  the  parties,  it  may  be  confidently  slated  that  in  this 
State,  it  rarely,  if  ever  exists,  in  the  contemplation  of  the  par- 
ties, where  a  conveyance  of  the  lan^l  is  made.  A  much  more 
just  and  rational  foundation  for  it,  appears  to  be  the  principle 
•of  equity  and  natural  justice,  which  forbids  one  to  enjoy  the 
property  of  another,  without  compensation,  where  it  can  be 
accomplished  without  injury  to  third  persons. 

We  come  now  to  consider  the  case  made  by  the  bill.  A  num- 
ber of  gentlemen  associated  themselves  together  to  establish  a 
female  school,  of  which  one  Alva  Woods  was  the  nominal  head; 
a  purchase  was  made  of  a  house  for  the  contemplated  school, 
of  John  R.  Drish,  at  six  thousand  dollars,  of  which  sum,  two 
thousand  dollars  was  paid  down,  in  the  funds  of  the  company, 
and  the  residue  secured,  to  be  paid  by  two  bills  of  exchange, 
faUing  due  at  different  times,  drawn  by  one  Joseph  Lacy,  on 
Woods,  and  by  him  accepted.  The  bills  were  payable  to,  and 
indorsed  by  one  Hester,  to  the  complainant,  by  him  to  one 
Robert  S.  Foster,  and  by  him  to  Drish,  the  vendor,  who  con- 
veyed the  premises  to  Woods.  The  company  were  afterwards 
incorporated,  and  the  first  bill  which  became  due,  was  paid 
with  the  funds  of  the  corporation.  On  the  1st  May,  1837, 
Woods  conveyed  the  property  to  the  corporation,  taking  from 
four  persons,  the  complainant  being  one,  who  describe  them- 
selves as  trustees  of  the  corporation,  a  covenant,  to  indemnify 
him  from  liability  on  his  acceptance  of  the  last  bill  of  exchange. 
On  this  bill,  the  complainant  was  sued  as  indorser,  and 
compelled  to  pay  the  amount  due  thereon,  and  now  by 
his  bill,  asserts  a  lien  on  the  house  and  lot  purchased  from 
Dr.  Drish,  to  the  extent  of  the  amount  paid  by  him,  in  prefer- 
ence to  certain  creditors  who  have  obtained  a  deed  of  trust 
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from  the  corporation,  on  the  premises,  to  secure  their  debts, 
with  notice,  as  he  alleges,  of  his  lien. 

This  lien,  the  counsel  for  the  plaintiff  in  error  maintains,  can 
be  supported, 

1.  On  the  implied  lien  of  Drish  upon  the  house  and  lot,  for 
the  purchase  money,  to  which  right,  he  insists,  the  plaintiff,  by 
the  actual  payment  of  the  money,  is  substituted. 

2.  On  the  equity,  which  Woods  had  to  retain  the  title  until 
the  bill  he  had  accepted  was  paid,  to  which  right,  by  the  pay- 
ment of  the  money,  the  complaint  is  substituted. 

3.  That  the  covenant  entered  into  with  Woods,  guaranteeing 
the^aymqnt  of  his  acceptance,  by  the  corporation,  will  enure, 
in  equity,  to  the  complainant. 

1.  The  sale  made  by  Dr  Drish  to  the  company,  was  on  time. 
One  third  part  of  the  purchase  money  being  paid  down,  and 
the  residue  secured  by  two  bills  of  exchange,  having  about  one 
and  two  years  to  run  to  maturity,  and  indorsed  by  two  persons, 
Lacy  nnd  Robert  S.  Foster,  who  are  not  shown  to  have  been 
members  of  the  corporation,  and  it  is  admitted,  they  were  not. 
It  was,  therefore,  the  security  of  a  third  person,  in  addition  to 
that  of  the  vendees,  and  falls  expressly  within  the  principle  de- 
duced from  the  cases  in  the  former  part  of  this  opinion,  and 
considered  as  the  settled  law  of  the  U.  States.  This  was,  on 
the  part  of  Drish,  a  waiver  of  the  implied  lien,  and  it  will  ne- 
cessarily follow,  that  the  complainant  could  not,  by  the  pay- 
ment ,of  the  purchase'  money,  be  substituted  to  a  lien,  which 
did  not  exist  in  the  vendor,  if  it  M'ere  conceded  that  the  com- 
plainant occupied  an  attitude  which,  if  the  lien  existed,  would 
enable  him  to  exert  it. 

2.  Can  Woods  be  considered  a  vendor,  in  that  sense  of  the 
term  which  will  draw  after  it  the  consequences  flowing  from 
that  relation,  as  it  respects  the  lien  for  the  purchase  money  un- 
paid? The  facts  show  conclusively,  that  the  title  was  made  to 
him  in  the  first  instance,  as  a  mere  trustee.  The  company  for 
whose  use  it  was  bought,  contemplated  obtaining  an  act  of  in- 
corporation, but  ^was  then  a  mere  association  of  gentlemen,  of 
which  Woods,  being  the  nominal  head,  the  title  was  taken  in 
his  name,  but  the  cash  payment  made  at  the  time,  was  with 
the  funds  of  the  company.  The  bill  sedulously  guards  against 
any  other  conclusion.     After  stating  facts,  from  which  this  re- 
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suit  would  follow,  it  expressly  charges  "  that  said  purchase  was 
made  for  the  use  and  benefit  of  the  said  corporation,  and  not 
for  the  use  and  benefit  of  Woods."  It  is  true,  that  Woods,  by 
accepting  the  two  bills  of  exchange,  had  become  responsible 
for  the  payment  of  two  thirds  of  the  purchase  money,  and  if  he 
had  been  compelled  to  pay  it,  and  had  retained  the  title,  a  Court 
of  Chancery  would  not  have  compelled  him  to  part  with  the 
title  until  he  was  refunded  the  money  he  had  paid.  But  this 
state  of  things  never  existed.  The  first  bill  was  paid  by  the 
corporation,  and  before  the  maturity  of  the  last  bill,  Woods  vo- 
luntarily conveyed  the  property  to  the  corporation,  receiving 
at  the  time,  from  the  complainant  and  three  other  persons,  a 
covenant,  to  indemnify  him  against  his  acceptance  of  the  bill 
yet  unpaid.  The  parties  to  this  covenant,  style  themselves  the 
trustees  of  the  corporation,  and  it  is  alleged  in  the  bill,  that  the 
parties  to  it  intended  to  bind  the  corporation  to  indemnify 
Woods;  but  no  proposition  can  be  plainer  than  that  this  is  the 
personal  covenant  of  these  parties,  and  that  they  are  personal- 
ly responsible  upon  it.  Now,  if  we  consider  Woods,  as  the 
plaintiflf  s  counsel  contends,  not  a  mere  trustee,  as  in  fact  he  was, 
but  the  vendor  of  the  land,  then,  upon  the  principles  laid  down 
in  the  preceding  part  of  this  opinion,  his  having  taken  the  per- 
sonal guaranty  of  the  complainant  and  others,  would  be  a  wai- 
ver of  the  implied  lien,  as  that  covenant  was  an  independent 
security  beyond,  and  in  addition  to  the  liability  of  the  corporation. 
It  is  also  supposed,  that  as  the  money  of  the  complainant 
went  in  part  to  pay  for  the  land,  that  a  trust  results  in  his  fa- 
vor to  the  extent  of  the  payment.  It  is  true,  that  if  one  pur- 
chase lands  with  his  own  money,  in  the  name  of  another,  a  trust 
will,  in  general,  result  to  him,  who  advances  the  money.  Boyd 
v.  McLean,  1  Johns.  C.  582;  Sug.  on  Vend.  414;  2  Story's 
Eq.  445.  But  this  doctrine  is  confined  to  cases  where  the 
money  is  advanced  at  the  time  of  the  purchase.  In  the  lan- 
guage of  Chan.  Kent,  in  Bottsford  v.  Burr,  2  Johns.  C.  409, 
•'  the  trust  arises  out  of  the  circumstance,  that  the  monies  of 
the  real  and  not  the  nominal  purchaser,  formed  at  the  time,  the 
consideration  of  the  purchase,  and  became  converted  into  the 
land."  It  has  no  application,  when  the  money,  either  in  whole 
or  in  part,  is  paid  by  one  as  the  surety  of  the  vendee.  The 
whole  foundation  of  the  rule  ceases  in  such  a  case,  which  Mr 
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Justice  Story  considers  to  be  "the  natural  presumption  in  the 
absence  of  all  rebutting  circumstances,  that  he  who  supplies  the 
money,  means  the  purchase  to  be  for  his  own  benefit,  rather 
than  for  that  of  another  ;  and  that  the  conveyance  in  the  name 
of  the'  latter,  is  a  matter  of  convenience  and  arrangement  for 
other  collateral  purposes."  See  page  last  cited.  In  the  case 
of  McKay  v.  Green,  3  Johns.  C.  56,  Chan.  Kent  says,  "  the  no- 
tion that  the  plaintiff  had  an  equitable  lien  on  the  land,  because 
the  note  he  indorsed  was  applied  in  part  payment  of  the  pur- 
chase money^  is  entirely  without  foundation." 

Now,  what  are  the  facts.  On  the  most  favorable  hypothesis 
for  the  complainant — the  one  assumed  by  his  counsel — Woods 
sold  the  land  to  the  corporation,  the  money  to  be  paid  at  a  fu- 
ture time  to  Drish,  the  first  vendor,  by  the  corporation,  the  com- 
plainant, and  three  other  persons,  entering  into  a  covenant  with 
him,  to  save  him  harmless,  from  his  liability  to  Drish,  for  the 
purchase  money  unpaid  ;  or  in  other  words,  these  persons  be- 
came the  sureties  of  the  corporation,  for  the  debt  to  be  paid  to 
Drish,  and  for  which,  on  his  acceptance,  Wood^  was  primarily 
responsible.  No  ingenuity  can  avoid  the  conclusion,  that  the 
condition  of  the  complainant  was,  that  of  a  mere  surety  of  the 
corporation  to  Woods,  and  no  authority  can  be  found,  that  the 
payment  of  the  money,  under  such  circumstances,  creates  a 
lien  on  the  land,  for  the  payment  of  which,  it  was  made. 

With  no  more  propriety  can  the  doctrine  of  substitution  be 
invoked,  in  aid  of  the  complainant.  That  rule  is,  that  a  surety 
paying  a  debt,  shall  stand  in  the  place  of  the  creditor,  and  is 
entitled  to  the  benefit  of  all  securities  which  the  creditor  had  for 
the  payment  of  his  debt,  from  the  principal  debtor ;  in  a  word, 
he  is  subrogated  to  all  the  rights  of  the  creditor.  Craythorne 
V.  Swinburne,  14  Versey  Jr.  160  ;  Copis  v.  Middleton,  1 
Turn.  &  Russ.  224;  Hodgson  v»  Shaw,  3  Mylne  &-  Keene, 
183.  The  surety,  however,  cannot  avail  himself  of  the  instru- 
ment on  which  he  is  a  surety,  by  its  payment.  By  payment  it 
is  discharged — it  ceases  to  exist,  and  the  payment  will  not, 
even  in  equity,  be  considered  an  assignment — the  surety  mere- 
ly becomes  the  creditor  of  his  principal,  to  the  amount  paid  for 
him.  That  this  is  the  settled  law,  see  the  elaborate  opinions  of 
Lord  Eldon,  in  the  case  of  Copis  v.  Middleton,  and  of  Lord 
Brougham,  in  the  case  of  Hodgson  v.  Shaw,  previously  cited. 
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The  security  which  the  complainant  seeks  the  benefit  of,  or 
through  which  it  is  supposed  his  equity  may  be  traced,  or  de- 
rived, by  this  doctrine  of  substitution,  is  the  covenant  entered 
into  by  the  complainant  and  others,  to  indemnify  Woods  against 
his  acceptance.  But  this  became  functus  officio,  the  moment 
the  debt  was  paid,  either  by  the  corporation  or  by  any  party 
to  it,  and  cannot  be  again  resuscitated.  The  complainant,  by 
paying  the  debt,  has  done  no  more  than  he  had  in  effect  cove- 
nanted to  do,  which  will  be  most  obvious,  if  it  be  considered 
that,  if  he  having,  as  indorser,  been  compelled  to  pay  the  amount 
of  the  bill,  should  sue  Woods  on  his  acceptance  as  a  primary 
liability,  this  covenant  would  be  a  complete  answer  to  the  ac- 
tion. This  being  the  case,  the  authorities  above  cited,  deter- 
mine beyond  doubt,  that  even  if  Woods  could  entitle  himself  to 
an  equitable  lien,  through  the  medium  of  this  covenant,  the 
complainant  cannot^  because  it  no  longer  exists  as  a  security. 

There  is  still  another  view  of  this  subject,  quite  as  satisfacto- 
ry perhaps  as  any  yet  taken» 

It  has  been  already  stated  as  an  admitted  principle,  that  if 
Woods  had  been  compelled  to  pay  his  acceptance,  before  he 
conveyed  the  title  to  the  corporation — he  could  not  have  been 
compelled  to  part  with  the  title  until  he  was  refunded  the  pur- 
chase money — not  so  much  on  the  ground  of  any  specific  lien, 
as  because  a  Court  of  chancery  would  not  deprive  him,  a  mere 
surety,  of  an  advantage  fairly  obtained.  Let  it  now  be  admit- 
ted, that  the  complainant  and  the  other  parties  to  the  bill,  who 
were  also  sureties,  had  a  right  to  insist  that  the  title,  thus  held 
by  Woods,  was  for  the  benefit  of  all  the  sureties,  or  of  any  one 
who  was  compelled  to  pay  the  debt.  YqI  this  was  an  advan- 
tage which  they  surely  had  a  right  to  waive  the  benefit  of. 
Woods,  it  appears,  insisted  on  the  advantage  he  had  obtained, 
and  the  complainant,  with  the  other  trustees,  to  induce  him  to 
abandon  it,  and  convey  the  title  at  once  to  the  corporation,  co- 
venanted to  indemnify  him  against  loss  on  his  suretyship.  If 
any  thing  can  be  clearer  than  that,  after  this  voluntary  relin- 
quishment, Woods  could  not  assert  his  lien,  it  must  be  that  those 
who  induced  him  to  relinquish  it,  cannot  ask  this  Court  to  sub- 
rogate them  to  a  right  relinquished  at  their  instance. 

It  appears  from  this  examination,  that  there  was  no  equity  in 
the  bill,  so  far  as  it  asserted  a  specific  lien  against  the  creditors 
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under  the  trust  deed,  but  if  the  money  paid  by  the  complainant 
for  the  corporation,  was  paid  at  the  instance  of  the  corporators, 
or  of  those  intrusted  with  the  management  of  its  concerns,  the 
complainant  is  entitled  to  relief  against  the  corporation,  and 
for  that  purpose,  the  bill  should  have  been  retained.  The  decree 
of  the  chancellor,  therefore,  is  affirmed,  so  far  as  it  dismisses 
the  bill  against  B.  F.  Porter,  and  the  creditors  in  the  trust  deed, 
and  reversed,  so  far  as  it  relates  to  the  trustees  of  the  corpora- 
tion, and  remanded  for  further  proceedings. 


Mann  v.  Bufoed.    • 

1.  An  attorney  who  has  money  belonging  to  a  defendant  in  execution,  is  subject 
to  be  garnisbced,  although  the  money  in  his  hands  has  been  collected  by  suit. 

2.  When  the  answer  of  a  garnishee  states  facts,  from  which  an  indebtedness  to 
the  defendent  in  the  execution  must  be  inferred,  and  that  for  a  specific  sum,  a 
judgment  may  be  rendered  against  him,  although  his  answer  contains  no  dis- 
tinct admission  of  indebtedness. 

Writ  of  error  to  the  Circuit  Court  of  Barbour  county. 

THE  defendant  was  garnisheed  as  a  debtor  of  one  Robert 
F.  Lanier,  against  whom  the  plaintiff  had  previously  obtained 
a  judgment,  as  there  is  reason  to  infer  from  the  record;  but  this 
judgment  is  not  set  out.  The  garnishee  was  served  with  pro- 
cess, appeared  and  answered  as  follows:  That  he,  or  one  Hans- 
ford, his  partner  in  the  practice  of  law,  since  deceased,  receiv- 
ed for  collection,  (from  whom  he  knew  not,  but  supposes  it  was 
from  the  defendant  in  execution,  as  the  note  was  sued  in  his 
name)  one  note,  made  by  William  J.  Grimes,  payable  to  J.  W. 
Mann,  due  December  25th  1835,  for  four  hundred  dollars,  with 
a  credit  thereon  of  two  hundi'ed  dollars,  dated  11th  April,  1830. 
Suit  was  brought  on  the  said  note  in  the  Circuit  Court,  and  judg- 
ment thereon  for  the  sum  of  two  hundred  and  seventeen  dollars 
and  fifty  cents,  was  obtained  at  the  September  term,  1836. 
In  April,  1837,  the  garnishee,  as  attorney,  collected  on  said 
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judgment  of  debt  and  interest,  the  sum  of  two  hundred  and 
twenty-two  78-100  dollars;  out  of  which  the  garnishee  claims 
to  retain  eleven  13-100  dollars  for  commissions,  and  so  in  re- 
spect of  the  said  collection  garnishee  owes  the  said  Lanier,  (if 
said  note,  in  fact,  was  received  of  him  for  collection,  and 
"v)rhich  garnishee  does  not  know  certainly,  and  only  infers  from 
the  fact  of  suit  being  brought  in  his  name)  the  balance,  to  wit, 
two  hundred  and  eleven  65-100  dollars,  which  was  collect- 
ed and  still  held  in  his,  garnishee's  said  capacity  of  an  attorney 
of  this  Court.  Besides  this,  garnishee  never  owed  said  defen- 
dant in  execution,  &e.  , 

On  this  answer,  the  Circuit  Court  rendered  judgment  that  the 
g'arnishee  should  go  hence  and  be  discharged.  -The  reason 
for  this  judgment  is  stated  to  be,  that  attornies  are  not  liable  for 
money  collected  by  them  in  that  capacity. 

To  reverse  this  judgment,  the  plaintiff  prosecutes  his  writ 
of  error,  and  joins  both  the  garnishee  and  the  defendant  in  ex- 
ecution, as  defendants. 

Harris,  for  the  plaintiff  in  error. 
BuFORD,  pro  se. 

GOLDTHWAITE,  J.— 1.  An  attorney  is  not  exempt  from 
garnishee  process,  in  consequence  of  the  connexion  which  ex- 
ists between  him  and  the  courts  of  law.  He  is  not  an  officer 
of  the  law.  although  the  courts  frequently  exercise  a  summary 
control  over  him,  but  this  is  only  for  the  advancement  of  jus- 
tice, by  compelling  the  performance  of  well  known  duties  to 
his  clients,  who  are  suitors  in  the  courts.  For  every  other  pur- 
pose, he  is  the  mere  agent  for  his  client  and  when  he  also  be- 
comes his  debtor,  he  may  be  garnisheed,  as  any  other  person. 

2.  It  is  supposed,  in  the  argument  which  the  garnishee  has 

submitted,  that  the  admission  of  indebtedness,  contained  in  this 

answer,  is  not  sufficiently  distinct  to  authorise  any  judgmentv 

It  is  certainly  settled  by  repeated  decisions  of  this  Court,  that 

the  answer  must  contain  an  admission  of  indebtedness.     Smith 

V.  Chapman,  G  Porter,  305,  and  cases  there  cited.     Here,  there 

is  such  an  admission,  not.  it  is  true,  in  so  many  words,  that  he 

owes  the  defendant  in  execution  so  much,  but  no  other  con*- 

elusion  can  arise,  from  the  facts  which  are  stated,  and  if  the 
20 
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same  facts  were  proved  by  the  defendant  in  execution  in  a  di- 
rect suit  against  the  attorney,  a  judgment  for  the  specified  sum, 
would  be  the  necessary  consequence.  It  is  precisely  the  same 
principle  which  was  decided  by  us  in  the  case  of  Baker  y. 
Moody,  1  Ala.  Rep.  N.  S.  315. 

We  have  no  hesitation  in  reversing  the  judgment,  and  should 
render  it  here  against  the  garnishee,  for  the  proper  sum  if  the 
judgment  against  tlie  defendant,  in  execution,  was  shewn. 

As  the  record  does  not  set  out  this  judgment,  the  cause  must 
be  remanded  for  further  proceedings. 

We  remark  that  the  writ  of  error  is^irregular  in  joining  the 
defendant  in  execution,  with  the  garnishee,  but  as  no  action  is 
requested,  we  presume,  conformably  to  our  recent  course  of 
practice,  that  the  defect  is  waived. 


Porter  v.  Cotney  and  Cotney. 

J .  If  a  witness  believe  in  the  existence  of  a  God,  who  will  pnnish  falsehood,  even 
in  this  life,  he  is  a  competent  witness,  although  he  may  not  believe  in  a  future 
sitateof  rewards  and  punishments. 

2.  Two  persons  were  joined  as  defendants,  who  pleaded  the  general  issue;  and 
thereupon  a  verdict  was  returned  as  follows :  "  We,  the  jury,  find  the  issne  in 
favor  of  the  defendant" — Held,  that  the  reasonable  intendment  is,  that  defend- 
ant was  unintentiomilly  used  for  defendants,  and  the  verdict  is  decisive  of  tb« 
case.  .  • 

THIS  was  an  action  of  assumpsit,  brought  in  the  Circuit 
Court  of  Tallapoosa,  for  the  recovery  of  a  sum  of  money,  due 
by  promissory  note.  The  cause  was  tried  on  the  plea  of  non- 
assumpsit.  On  the  trial,  the  plaintiff  inquired  of  a  witness, 
introduced  by  defendant,  whether  he  believed  in  a  future  state 
of  rewards  and  punishments,  but  the  witness  objected  to  an- 
swering the  question,  and  his  objection  was  sustained ;  and 
thereupon  the  plaintiff  excepted.  The  jury  returned  a  verdict 
03  follows  :  *'  We,  the  jury,  find  the  issue  in  favor  of  the  de- 
fendant ;"  on  which  the  Court  rendered  its  judgment,  "  that  tho 
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defendant  recover  of  the  plaintiff,  the  costs  in  this  behalf  ex- 
pended," &c. 

To  revise  the  judgement  of  the  Circuit  Court,  the  plaintiff 
has  brought  his  case  here  by  writ  of  error. 

T.  Clay^  for  the  plaintiff  in  error. 
Heydenfeldt,  for  the  defendant. 

COLLIER,  C.  J.— In  Blocker  v.  Burruss,  2  Ala.  Rep.  N. 
S.,  it  was  decided,  that  it  is  not  essential  to  the  competency  of 
a  witness,  that  he  should  believe  in  a  future  state  of  rewards 
and  punishments;  but  it  is  enough  it  he  believe  in  the  existence 
of  a  God,  who  will  punish  falsehood,  even  in  this  life.  This 
being  the  law,  the  question  proposed  to  the  witness,  was  one, 
however  answered  ,from  which  no  consequences  would  result 
to  affect  the  rights  of  the  parties;  and  the  refusal  of  the  Court 
to  compel  the  witness  to  answer  it,  was  entirely  proper. 

We  do  not  understand  that  the  jury  intended  to  find  a  ver- 
dict in  favor  of  one  defendant,  leaving  the  case  undisposed  of 
as  to  the  other.  Had  they  intended  to  distinguish  between 
them,  and  relieve  one  from  liability  while  they  charged  the 
other,  their  verdict  would  doubtless  have  been  expressed  ia 
other  terms.  The  correct  interpretation  of  the  verdict  is,  that 
the  plaintiff  is  not  entitled  to  recover:  the  plea  interposed  by 
both  defendants  being  sustained.  We  must  intend,  under  the 
circumstances  of  this  case,  that  the  verdict  and  judgment  are 
unintentionally  in  the  singular  number;  that  "defendant"  was 
used  for  "defendants."  Such,  in  effect,  has  heretofore  been  the 
decision  of  this  Court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  A  plea  that  a  note  or  bond  was  given  without  any  consideration,  is  good  under 
our  statute. 

2.  A  plea  impeaching  the  consideration  of  a  bond  given  for  the  purchase  of  land, 
which  does  not  show  either  that  the  contract  has  been  rescinded,  or  that  the 
purchaser  has  lost  the  possession  of  the  land,  is  bad. 

3.  A  plea  alledging  that  a  "  bond  was  obtained  by  fraud,  covin  and  misrepresen- 
tatiun  is  bad.  Even  in  this  State,  where  the  consideration  of  a  bond  may  be  im> 
peached,  the  facts  which  constitute  the  fraud  must  be  stated. 

Error  to  the  Circuit  Court  of  Tallapoosa  county. 

THIS  was  an  action  of  debt,  on  a  sealed  instrument,  for  the 
payment  of  one  hundred  and  thirty  dollars,  brought  in  the 
Court  below,  by  the  defendant,  against  the  plaintiff  in  error. 
To  a  declaration  in  the  usual  form,  the  defendant  pleaded  spe- 
cially : 

1.  That  the  bond  sued  on  in  this  action,  was  given  without 
any  consideration,  to  wit^  at  the  county  aforesaid,  wherefore, 
&c. 

2.  That  the  consideration  for  which  the  bond  sued  t)n,  was 
given,  has  wholly  failed,  in  this,  that  the  said  bond  was  given 
in  consideration  of  the  south  half,  north-west  quarter,  section 
2,  township  twenty-one,  range  21;  and  the  north-east  quarter  of 
the  south-west  quarter  of  the  same  section,  township  and  range, 
in  the  county  aforesaid  ;  that  at  the  time  said  note  was  execut- 
ed, that  no  title  was  made  to  said  defendant ;  that  said  plaintiff 
did  not  covenant  for  a  good  title,  with  said  defendant,  and  that 
no  title  has  yet  been  made,  nor  is  it  in  the  power  of  the  plain- 
tiff to  make  one,  and  this  he  is  ready  to  verify,  &c. 

3.  That  the  bond  in  the  declaration  mentioned,  was  obtain- 
ed by  fraud,  covin  and  misrepresentation,  tiiat  is  to  say  by  the 
said  plaintiff,  to  wit:  at  the  county  aforesaid,  and  this,  &c. 

To  these  pleas,  the  plaintiff  demurred,  which  were  sustained 
by  the  Court,  and  the  defendant  declining  to  plead  over,  judg- 
ment was  rendered  for  the  plaintiff  against  the  defendant  and 
another,  who  wds  not  taken  in  the  writ,  and  as  towhom  the  suit 
had  previously  been  discontinued. 
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At  the  succeeding  term  of  the  Court,  this  judgment  was 
amended  by  entering  up  the  proper  judgment,  nunc  pro  tunc. 

From  this  judgment,  the  defendant  prosecutes  this  writ  of 
error,  and  now  assigns  for  error : 

1.  The  Court  erred  in  sustaining  the  demurrers  to  the  pleas. 

2.  In  entering  up  judgment,  nunc  pro  tunc. 

T.  Clay,  for  plaintiff  in  error. 
Pryok,  contra. 

ORMOND,  J. — The  questions  of  law  in  this  case,  are  pre- 
sented on  the  pleadings. 

1.  The  first  plea  is,  that  the  bond  sued  on,  was  made  without 
any  consideration  whatever.  This  form  of  pleading  grows 
out  of  our  statute,  which  makes  every  writing,  whether  under 
seal  or  not,  evidence  of  the  debt,  or  the  duty  for  which  it  was 
given,  and  permits  the  defendant,  by  plea,  to  impeach  the  con- 
sideration of  a  bond,  in  the  same  manner  as  if  it  had  not  been 
sealed:  Aikin's  Dig.  283.  If  a  note  or  bond  then,  is  executed 
without  any  consideration,  the  plea  must,  of  necessity,  be  in  the 
negative ;  it  is  not  possible  to  plead  or  state  that  affirmatively, 
which  has  no  existence.  If  in  truth,  there  was  a  consideration, 
the  plaintiff  in  his  replication  mqy  set  it  out  upon  which  the  de- 
fendant must  take  issue.  The  demurrer  to  this  plea,  therefore, 
should  not  have  been  sustained. 

2.  The  second  plea,  alleges  that  the  consideration  for  which 
the  bond  was  given,  has  wholly  failed  in  this,  that  it  was  given 
for  a  piece  of  land ;  that  no  title  or  covenant  for  title,  was  exe- 
cuted at  the  time;  that  no  title  has  yet  been  made,  nor  is  it  in 
the  power  of  the  plaintiff  to  make  one.  This  plea  cannot  be 
supported.  It  impliedly,  at  least,  admits  that  the  contract  for 
the  sale  of  the  land,  is  not  rescinded,  and  he  therefore  has  the 
benefit  of  the  contract  on  his  part,  by  the  possession  of  the  land. 
It  is  the  settled  law  of  this  Court,  that  a  vendee  in  possession 
of  land,  cannot  defend  himself,  in  an  action  at  law,  for  the  pur- 
chase money,  while  he  retains  the  possession.  The  only  ex- 
ception hitherto  admitted  to  this  rule,  is,  that  a  vendee  may,  un- 
der certain  circumstances,  apply  to  a  Court  of  Chancery,  to 
rescind  the  contract,  before  eviction,  arid  without  abandon- 
ment of  the  possession.     Young  v.  Harris,  2  Ala.  Rep.  108. 
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3.  The  third  plea,  which  alleges  that  the  bond  was  obtain- 
ed by  **  fraud,  covin  and  misrepresentation,"  is  clearly  bad.  It 
is  a  well  settled  principle,  at  common  law,  that  a  fraud,  which 
will  vacate  a  deed,  in  a  Court  of  law,  must  be  a  fraud  which 
relates  to  the  execution  of  the  instrument;  as  for  example,  that 
it  was  falsely  read  to  the  party.  This  question  was  discussed 
at  large  by  this  Court,  in  the  case  of  Swift  v.  Fitzhugh,  9  Por. 
63,  and  afgain  in  Mordecai  and  Wanroy  v.  Tankeisly,  1  Ala. 
Rep.;  and  see  Taylor  v.  King,  6  Munford,  366. 

The  counsel  for  the  plaintiff  in  error,  has  referred  us  to  a 
precedent  in  the  2  vol.  Chitty's  Pleadings,  page  495,  wliere  a 
plea,  that  a  deed  was  obtained  by  fraudulent  misrepresenta- 
tions, is  given.  But  it  is  denied  that  this  precedent  is  support- 
ed by  any  authority; — see  the  case  cited  from  6  Munford,  and 
Dow  V.  Mansell,  13  Johns.  Rep.  430,  and  the  case  of  Wythe  v. 
Macklin,  2  Rand.  Rep.  426.  We  have  also  been  referred  to 
the  case  of  Pemberton  v.  Staples,  6  Mo.  Rep.  59,  where  a  plea 
of  fraud,  of  this  general  character,  was  admitted  on  the  author- 
ity ofChitty.  The  opinion  fis  short  and  unsatisfactory — the 
Court  admitting,  that  there  was  a  conflict  of  authority,  but  that 
it  had  not  access  to  them,  to  ascertain  the  extent  of  the  disa- 
greement. 

When  this  question  was  presented  to  this  Court,  [previously, 
in  the  cases  cited,  it  was  as  a  question  of  evidence,  and  had  refer- 
ence not  to  the  consideration,  but  to  the  validity  of  the  deed. 
Considered  as  a  question  of  pleading  under  our  statute,  there 
can  "be  no  doubt,  that  the  consideration  of  a  deed  may  be  im- 
peached, by  alleging  such  facts  as  would,  in  law,  amount  to  a 
fraud.  The  objection  to  this  plea,  is  not  that  the  consideration 
of  a  bond  may  notbe  impeached  by  an  allegation  of  fraud,  but  that 
instead  of  stating  the  facts,  which  constituted  the  fraud,  the 
pleader  has  stated  a  conclusion  from  facts,  which  are  not  dis- 
closed, and  the  demurrer  to  it,  was  therefore,  properly  sustain- 
ed. 

"  For  the  error  of  the  Court,  in  sustaining  the  demurrer  to  the 
first  plea,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 
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1.  A  sheriff  is  justified  in  levying  an  execution  against  the  goods  of  one  partner,  on 
the  goods  belonging  to  the  firm,  and  in  an  action  of  trespass  against  him  by  the 
firm,  evidence  is  not  admissible  to  prove  tliat  the  partnership  goods  were  not 
more  than  sufficient  to  satisfy  their  debts. 

2.  When  the  sheriff  levies  on  the  interest  of  one  partner,  he  is  justified  in  taking 
exclusive  possession  of  the  goods  of  the  firm,  until  the  aid  of  a  court  of  equity  is 
successfully  invoked. 

Writ  of  error  to  the  Circuit  Court  of  Autauga  county. 

ACTION  of  trespass,  for  breaking  the  close  and  carrying 
away  the  goods  of  the  plaintiffs.  , 

At  the  trial,  it  appeared  that  the  defendant,  acting  as  sheriff 
of  Autauga  county,  levied  an  execution,  issued  against  Edward 
H.  Moore,  on  a  stock  of  goods,  which  were  the  property  of 
said  Moorcj  Samuel  H.  Moore,  John  H.  Moore,  and  Turner 
H.  Moore,  the  plaintiffs,  who  were  partners,  and  ejected  them 
therefrom,  for  about  twelve  days,  after  which  time  he  return- 
ed the  goods  to  the  possession  of  the  plaintifis.  The  plaintiffs 
offered  evidence  conducing  to  prove,  that  the  stock  of  goods 
was  not'more  than  sufficient  to  satisfy  the  partnership  debts, 
contracted  by  the  firm,  in  their  purchase  of  the  goods.  This  evi- 
dence was  excluded  by  the  Court;  to  which  the  plaintifis  ex- 
cepted. They  also  requested  the  Court  to  charge  the  jury, 
that  a  sheriff,  holding  an  execution  against  an  individual  mem- 
ber of  a  firm,  cannot  levy  upon  the  partnership  property,  ex- 
clude the  other  partners  from  the  possession,  and  proceed  to 
sell,  under  said  execution.  This  was  refused;  and  the  jury  was 
instructed,  that  a  sheriff  holding  an  execution  against  one  mem- 
ber of  a  firm,  may  levy  upon  the  partnership  goods,  take  them 
into  his  exclusive  possession,  and  sell  the  individual  interest  of 
said  member  of  the  firm.  This  was  also  excepted  to  by  the 
plaintiffs,  who  now  prosecute  this  writ  of  error,  to  reVerse  the 
judgment  rendered  in  favor  of  the  defendant. 

The  errors  are  assigned  upon  the  questions  decided  by  the 
Circuit  Court. 
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HiLLiARD,  for  the  plaintiffs  in  error — cited,  Pierce  &  Bald- 
win V.  Pass  &  Co.  1  Porter,  232;  3  Peters'  Dig.  164;  1  Gall,  367; 
Peters' C.  C.  460;  8  Pet.  271; 2  Sumner,  409;  6  Mass.  271. 

Hayne,  contra,  relied  on  Winston  V.  Ewing,  1  Ala.  Rep. 
N.  S.  129. 

GOLDTHWAITE,  J.-.The  quantity  of  interest  which  each 
partner  has  in  the  goods  of  the  partnership,  may  oftentimes  be 
a  question  very  difficult  to  decide,  but  it  is  certainly  clear,  from 
authority,  that  this  interest  is  the  subject  of  levy  and  sale  under 
an  execution.  We  have  heretofore  had  occasion  to  examine 
the  cases  connected  with  this  principle,  although  it  has  not  been 
directly  presented  for  decision,  in  any  case  before  us.  Most 
of  them  are  collected  and  stated  in  the  case  of  Winston  v.  Ew- 
ing, 1  Ala.  Rep.  N.  S.  129,  and  we  shall  consider  our  duty  as 
discharged,  by  giviag  some  of  the  reasons  which'led  our  minds 
tothis  coinclusion.  *,, 

Each  partner  has  an  interest  in  his  owft  right,  coupled  with 
a  possession,  and  the  conjunction  of  these,  is  sufficient  in  every 
case,  to  authorise  a  sheriff  in  making  a  levy.  When  the  levy 
is  made,  if  the  rights  or  interests  of  other  partners  are  so  com- 
mingled with  those  of  him  whose  estate  is  seized,  that  injury  to 
them  will  probably  result  from  further  action  by  the  sheriff;  a 
case  is  presented  for  equitable  interposition.  If  this  is  not  suc- 
cessfully invoked,  the  sheriff'  must,  of  course,  proceed  to  sell. 
W.e  are  not  now  required  to  declare  what  right  the  purchaser 
rifiay  acquire  under  such  a  sale,  but  unless  it  can  be  made,  the 
singular^  anomaly  would  exist,  of  a  possession  held  by  the 
defendant,  coupled  with  an  interest  in  his  own  right,  which  can- 
not be  reached  by  execution  at  law.  It  is  needless  to  say,  if 
such  a  condition  of  property  was  permitted  by  law,  it  would 
lead  undoubtedly  to  covin  and  fraud. 

Hence,  we  conclude,  that  the  evidence  offered,  was  properly 
rejected. 

2.  The  charge  of  the  Court,  seems  also  to  be  free  from  error. 
The  sheriff,  is  bound  at  his  peril,  to  answer  for  the  interest 
which  the  defendant  has  in  the  goods  which  are  levied  on,  and 
"if  not  permitted  to  have  exclusive  possession,  they  might  be 
eloigned  without  his  fault.  It  is  the  misfortune  of  those 
whose  interests  are  so  connected  with  those  of  a  defendant  in 


JANUARY  TERM,  1842.  321 

Branch  Bank  at  Decatur  v.  Peirce. 

execution,  that  their  respective  estates  cannot  be  severed. 
But  this  condition  of  things,  certainly  ought  not  to  cause  injury, 
either  to  the  plaintiff  or  the  sheriff.  If  there  is  any  fault,  at  is 
with  the  partners,  who  have  so  connected  their  estates,  that 
Justice  cannot  be  done  to  others,  without  injury  to  themselves. 
Morley  v.  Stromborn,  3  B.  &  P.  254 ;  Parker  v.  Pistor,  ib. 
288;  Chapman  v.  Koops,  ib.  288;  Heyden  v.  Heyden,  1  Salk. 
392;  Bechurst  v.  Clinkard,  1  Show.  169;  Jacky  v.  Butler,  2  Ld. 
Raym.871. 

The  judgment  is  affirmed. 


The  Branch  op  the  Bank  op  the  State  of  Alabama  at 
Decatur  v.  Peirce. 

1.  Where  a  noteorbillisdatedataparticularplace,  itisnotsufficient,  in  order  to  charge 
-     an  indorser,  to  send  him  a  notice  by  mail,  to  that  place,  if  he  lives  nearer  and  is  in  the 

.   habit  of  receiving  his  letters  at  another  post  office;  unless  tha  holder  has  used  rea- 
.   sonable  diligence  lo  ascertain  his  address. 

2.  The  holder  of  paper  is  supposed  to  employ  proper  diligence  to  ascertain  the  indor- 
ser's  address,  if  he  makes  enquiry  of  different  persons  living  at  the  place  where  the 
paper  is  payable,  whom  he  may  suppose  the  most  likely  to  give. the  desired  infor- 
mation; nnd  if  such  inquiries  are  unavailing,  it  will  be  sufficient  if  he  send  by.mailr 
a  notice  addressed  to  the  iudoiser  at  the  place  where  the  paper  is  dated. 

Writ  of  error  to  the  County  Court  of  Morgan. 

THIS  was  a  proceeding  by  notice  and  motion,  at  the  suit  of 
the  plaintiff  in  error,  to  recover  of  the  defendant,  the  amount 
of  a  promissory  note  of  which  he  was  the  indorser.  The  cause 
was  tried  on  the  plea  of  non-assimipsit.  On  the  trial,  the  plain- 
tiff excepted  to  the  ruling  of  the  Court. 

From  the  bill  of  exceptions,  it  appears,  that  the 'plaintiff  hav- 
ing offered  the  notarial  protest,  setting  forth  a  demand,  protest 
and  notice  xyf  non-payment  of  the  note  in  suit,  the  defendant 
proved  that  he  resided  nearer  the  post-offices  at  Red  Hill  and 
Warrenton,  in  the  county  of  Marshall,  than  he  did  to  tlie  post- 
office,  to  which  the  notice  was  sent;  and  that  he  had  been 
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known  to  receive  letters  at  the  former  office.  The  plaintiff  then 
offered  to  prove  by  the  notary,  protesting  the  note,  that  before 
sending  the  notice  of  protest  to  the  defendant,  he  made  inquiry, 
and  used  diligence  to  discover  the  place  of  residence  and  pro- 
per post-office  of  the  defendant,  and  inquired  of  the  officers  of 
the  Branch  Bank,  and  other  persons  residing  in  and  about  the 
town,  in  which  the  Bank  was  located,  who  were  likely  to  know 
at  what  place  he  resided ;  all  of  whom  were  unable  to  give 
him  the  desired  information ;  and  thereupon,  he  addressed  a 
notice  to  the  defendant,  directed  to  "  Marshall  county,  Alu," — 
the  note  appearing  on  its  face,  to  have  been  there  made.  To 
the  admissibility  of  this  evidence,  the  defendant  objected;  his 
objection  being  sustained  by  the  Court,  the  plaintiff  excepted. 

McClung,  for  the  plaintiff  in  error.  The  question  presented 
by.  the  bill  of  exceptions,  has  not  been  considered  by  this  Court, 
in  any  case  heretofore  decided.  In  Foard  v.  Johnson,  2  Ala. 
Rep.  565,  it  was  determined  that  a  notice  «ent  by  mail,  to  the 
drawer  or  iridorser  at  the  place  where  a  bill  was  dated,"was 
not  sufficient,  where  it  appeared  that  he  resided  nearer  or  re- 
ceived his  letters  at  another  post-office  ;  unless  the  holder  after 
having  used  due  diligence,  was  unable  to  ascertain  his  place 
of  residence.  But  in  that  case,  the  Court  do.  not  undertake  to 
define  what  is  due  diligence,  arid  it  is  insisted,  that  the  facts  pro- 
posed to  be  proved  by  the  plaintiff,  constitute  a  sufficient  ex- 
cuse for  the  failure,  regularly  to  notify  the  defendant  of  the  non- 
payment of  the  note. 

Hopkins,  for  the  defendant  If  the  residence  of  the  defend- 
ant was  unknown  to  the  holder  of  the  note  at  the  time  of  its 
maturity,  due  diligence  should  have  been  used  to  ascertain  iti 
and  notice  of  non-payment  given  him,  immediately  upon  its  be- 
ing ascertained.  15  Eng.  C.  L.  Rep.  242  2,  Camp.  Rep.  402; 
3  ibid.  262;  Chitty  on  bills,  9  Am.  ed.  486,  7,  524,  5  and  Notes: 
3  Conn.  Rep.  101;  4  Wend.  Rep,  328,  398;  13  Johns.  Rep.  432; 
10  ib.  218;  3  Greenl.  Rep.  233;  2  Ala.  Rep.  565. 

If  the  holder  rely  upon  a  misdirected  notice,  he  must  show 
that  the  misdirection  was  attributable  to  the  defendant.  Chitty 
on  bills,  488;  11  East  Rep.  114. 

Where  the  holder  of  paper  is  ignorant  of  the  indorser's  resi- 
dence, ho  should  make  inquiry  of  the  previous  parlies  to  the 
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bin,  if  their  residence  is  known.  If  the  information  cannot  be 
obtained  from  them,  then  resort  must  be  had  to  other  persons. 
Chitty  on  Bills,  9  Am.  ed.  487  '8  and  Note;  3  Greenl.  Rep.  233; 
1 5  Eng.  C.  L.  Rep.  242;  3  Camp;  Rep.  262;  2  Ala.  Rep.  565. 

COLLIER,  C.  J.— In  Foard  v.  Johnson,  2  Ala.  Rep.  565, 
the  bill  was  drawn  and  dated  at  Mobile,  but  the  drawer,  at  the 
time  of  the  drawing  and  maturity  of  the  same,  resided  in  the 
county  of  Sumten  The  bill  not  being  paid,  it'  was  protested 
for  non-payment,  and  notice  thereof  deposited  in  the  Post  Of- 
fice at  Mobile,  although  the  drawer  resided  much  nearer  other 
post  offices:  it  was  held,  that  the  place  where  the  bill  was  da- 
ted could  not  be  regarded  as  such  evidence  of  the  drawer's 
residence  as  to  relieve  the  holder  from  the  necessity  of  making 
inquiry  on  the  subject;  and  that  if  ignorant  of  it,  he  should 
have  made  diligent  inquiry  to  ascertain  it,  and  when  ascertain- 
ed, there  have  sent  the  notice.  This  decision  leaves  it  ap 
open  question,  whether  the  holder  of  paper,  in  order  to  free 
himself  from  the  imputation  of  laches,  in  giving  notice  to  the 
drawer  or  eadorser,  whose  residence  is  unknown,  should  resort 
to  the  other  parties  to  the  paper  for  information.  This  mea- 
sure of  diligence  has,  in  several  cases,  been  holdento  be  neces- 
sary. Thus,  in  Beveridge  v.  Burgis,  3  Camp.  Rep.  262,  the 
excuse  alleged  for  the  omission  to  give  notice  was,  that  the  plain- 
tiftj  an  indorsee  was  ignorant  of  the  address  of  the  defendant,  and 
indorser,  and  that  he  had  n^ade  inquiry  upon  the  subject  at  a  house 
in  the  place  where  the  bill  was  made  payable  by  the  acceptor. 
Lord  Ellenborough  said,  "ignorance  of  the  indorsers  residence 
may  excuse  the  want  of  due  n6tice,  but  the  party  must  show 
that  he  has  used  reasonable  diligence  to  find  it  out.  How  should 
it  be  expected,  that  the  requisite  information  should  be  obtain- 
ed where  the  bill  was  payable?  Inquiries  might  have  been 
made  of  the  other  persons  whose  names  appeared  upbn  the 
bill,  and  application  might  have  been  made  to  persons  of  the 
same  name  with  the  defendant,  whose  addresses  are  set  down 
in  the  directory.  Ignorance  may  excuse,  but  reasonable  dili- 
"gence  must  be  used  to  obtain  knowledge:"  Sec  alsQ  Hill  v.  Va- 
'  nell,  3  Greenl.  Rep.  233.  These  are  the  only  oases  we  have 
•  seen,  in  which  so  strict  a  requisition  has  been  made  of  the  hol- 
der of  paper,  where  he  is  ignorant  of  the  residence  of  the  draw-^ 
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or  or  indorser ;  and  we  are  satisfied  that  their  recognition  as 
authority  here,  would  be  productive  of  great  inconvenience. 
Our  population  is  so  sparse,  and  the  means  of  communication 
in  some  parts  of  the  country,  so  difficult  and  tardy,  as  to  im- 
pose not  only  an  undue  burden,  but  cause  great  delay  in  the 
collection  of  debts,  if  the  holder  should  be  required  to  resort  to 
the  other  parties  to  a  bill  or  note,  to  learn  where  the  drawer, 
or  a  particular  indorser  might  be  reached  with  a  notice.  Not 
only  assignable,  but  negotiable  paper  has  become  very  com- 
mon in  the  ordinary  business  transactions  of  society,  and  the 
true  policy  is  not  to  interpose  difficulties  to  its  collection,  but 
raiher  give  increased  facilities  to  the  creditor,  so  far  as  is  consis- 
tent with  the  rights  of  the  debtor.  Such  seems  to  be  the  ten- 
dency of  judicial  decision. 

In  Chapman  v.  Lipscombe  and  Powell,  1  Johns.  Rep.  294, 
it  appears  that  the  defendants,  residing  in  Petersburg  in  Vir- 
ginia, drew  a  bill,  dated  at  New  York,  on  persons  residing 
there,  who  accepted  it.  When  the  bill  became  due,  payment 
was  demanded  of  the  acceptors,  which  was  refused.  The 
clerk  of  the  notary,  who  had  protested  it,  testified  that  he  had 
made  diligent  inquiry  after  the  defendants,  at  the  Banks  in  New 
York,  and  elsewhere,  and  the  information  was,  that  they  re- 
sided at  Norfolk,  in  Virginia, — that  on  the  -day  of  its  protest,  or 
the  day  after,  he  put  two  notices  in  the  post  office  of  the  city  of 
New  York,  one  directed  to  the  defendants  at  New  York,  the 
other,  to  the  defendants  at  Norfolk,  informing  them  of  the 
protest  for  non-payment.  The  Court  held,  that  due  no- 
tice of  the  dishonor  was  given :  "  The  bill  was  drawn 
and  dated  at  New  York,  and  there  is  no  evidence  that  the 
plaintiff  knew  that  the  defendants  resided  at  Petersburg;  he*  in- 
quired at  the  Banks  and  elsewhere,  and  being  informed  that 
the  drawers  resided  at  Norfolk,  he  sent  a  notice  by  post  to 
them,*  and  another  addressed  to  them  at  New  York;  this  is  suf- 
ficient, and  all  that  ought  to  be  required  of  him.  He  has  used 
due  diligence."  See  also  Reid  v.  Payne,  16  Johns.  Rep.  218; 
Cuyler  v.  Nellis,  4  Wend.  Rep.  398;  Bank  of  Utica  v.  Phillips, 
3  ib.  408;  Wells  v.  Whitehead,  15  Wend.  Rep.  527  ;  Bank  of 
Utica  v.  Bender,  21  Wend.  Rep.  C43. 

In  the  Hartford  Bank  v.  Stedman  &  Gordon,  3  Conn.  Rep. 
489,  it  appears  that  the  notary,  instead  of  making  inquiry  about 
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the  indorser's  address,  sent  a  notice  directed  to  him,  inclosed  in 
a  letter  to  a  person  who  knew  where  he  resided,  requesting  that 
the  direction  might  be  completed,  and  the  notice  forwarded. — 
The  Court  held,  that  although  the  holder  of  paper  is  bound  to 
use  due  diligence  to  ascertain  the  indorser's  residence,  yet  in 
the  case  before  them,  "the  omission  of  the  notary  to  waste 
time  in  making  inquiry,  and  sending  the  notice  to  a  person  ac- 
quainted with  the  indorser's  place  of  residence,  that  the  defi- 
ciency in  the  direction  might  be  supplied,  satisfied  the  rule  of 
law,  requiring  reasonable  diligence."  To  S.  P.  Shepard  v. 
Hall,  1  Conn.  Rep.  329;  Colt  v.  Noble,  5  Mass.  Rep.  167; 
Utica  Bank  v.  Smith,  18  John.  Rep.  240. 

The  strictness  of  the  rules  of  law  which  once  obtained,  in  re- 
spect to  the  notice  necessary  to  charge  a  drawer  or  indorser, 
has  been  greatly  relaxed,  and  instead  of  requiring  of  the  holder 
of  paper  the  employment  of  all  possible  diligence,  it  is  enough 
if  he  has  used  such  diligence  as  is  reasonable.  To  show  that  such 
is  the  law,  many  other  cases  might  be  cited,  but  we  will  con-  ■ 
tent  ourselves  with  a  single  additional  citation  to  the  point.  In 
Williams  v.  The  Bank  of  the  United  States.  2  Peters' Rep.  96, 
it  was  shown,  that  the  notary  called  at  the  house  of  the  indorser, 
which  was  shut  up,  and  the  door  locked,  and  was  informed  that 
he  and  his  family  had  left  town  on  a  visit ;  but  for  what  length  of 
time  he  did  not  know,  nor  did  he  inquire.  He  used  no  other  dili- 
gence to  ascertain  whither  the  indorser  had  gone,  or  whether 
he  had  left  an  agent  in  town.  He,  however,  left  a  notice  at  the 
house  of  the  next  neighbor,  with  a  request  that  it  might  be  deli- 
vered to  the  indorser  when  he  returned.  Heldj  that  this  was 
sufficient  diligence  to  charge  the  indorser. 

Our  conclusion,  from  a  review  of  the  authorities,  as  well  as 
from  the  reason  of  the  thing  is,  that  the  holder  of  a  negotiable 
paper,  if  ignorant  of  the  residence  of  the  indorser,  is  not  bound 
to  go  abroad  to  inquire  of  the  other  parlies  to  it ;  and  that  he 
satisfies  the  rule,  requiring  the  employment  of  reasonable  dili- 
gence, if  he  makes  inquiry  of  different  persons,  living  at  the 
place  where  the  paper  is  payable,  whom  he  may  suppose  most 
likely  to  impart  the  desired  information.  In  the  case  before  us, 
it  is  shown,  that  the  notary  inquired  of  the  officers  of  the  Ba»k 
at  which  the  note  was  payable,  and  of  other  persons  residing 
in  and  about  the  town  where  the  Bank  was  located,  for  the 
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defendant's  addr^s,  before  he  mailed  the  notice  directed  to  him, 
at  the  county  in  which  the  note  was  dated.  This,  in  our  opin- 
ion, was  quite  sufficient  to  entitle  the  plaintiff  to  recover,  whe- 
ther or  not  the  notice  reached  the  defendant  as  soon  as  it  would 
if  other  steps  had  been  taken.  The  consequence  is,  the  in- 
struction to  the  jury  was  erroneous,  and  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


The   Trustees  of  the  Gainesville  Female   Academy  r. 

Brown. 

1.  Where  the  instrument  sued  on  is  executed  by  one,  who  professes  to  be  an  a. 
gent,  the  plaintiff  is  not  required,  under  our  statute,  to  prove  the  authority  of 
the  agent,  unless  that  fact  is  put  in  issue  by  a  plea,  verified  by  affidavit.  The 
statute  applies  as  well  to  corporations  as  to  rndividuals. , 

S.  The  statute,  making  tiie  instrument  itself,  unless  questioned  by  plea,  evidence 
of  the  debt  or  duty  for  which  it  w  is  given,  there  was  no  necessity  on  the  part 
of  the  plaintifT,  in  the  absence  of  such  plea,  to  prove  the  consideration,  or  that 
tho  contract  was  within  the  scope  of  the  legitimate  objects  of  the  corporation. 

Error  to  the  County  Court  of  Sumter. 

THIS  action  was  commenced  in  the  Court  below,,  by  the  de- 
fendant in  error  against  the  plaintiff,  on  an  order  drawn  by  one 
Stephen  Allen,  on  the  corporation,  in  favor  of  the  defendant  in 
error,  which  was  thus  accepted,  "accepted,  G.  P.  Mobley, 
treasurer  of  the  Gainesville  Female  Academy."  The  jury 
found  a  verdict  for  the  plaintiff  below.  From  a  bill  of  excep- 
tions taken  at  the  trial,  it  appears,  that  the  plaintiff  read  to  the 
jury  the  order  and  the  acceptance,  and  the  act  of  incorpora- 
tion, which  being  all  the  evidence  offered,  the  Court  charged 
the  jury. 

.  ,1,  That  the  acceptance  sued  upon,  not  having  been  denied 
by  plea,  verified  by  oath,  it  was  not  necessary  for  the  plaintiffs 
t#  prove  that  the  acceptance  was  signed  by  Mobley,  or  that  he 
was,  at  the  time  of  making  it,  either  treasurer  or  other  agent  of 
defendant, or  had  any  authority  to  act  in  its  behalf. 
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2.  That  no  plea  of  non  est  factum  having  been  interposed^  ; 
the  defendant  could  not  show  any  want  of  authority  in  Mobley 
to  make  the  acceptance. 

3.  That  the  charter  of  the  defendant  empowered,  it,  by  them- 
selves  or  agent,  te  ndake  such  an  acceptance,  and  that  it  was 
not  necessary  for  the  plaintiff  to  prove  what  the  acceptance 
was  given  for,  or  that  it  came  within  the  legitimate  business  of 
the  defendant  as  a  corporation,  otherwise  than  by  its  produc- 
tion. 

The  defendant  moved  the  Court  to  charge  the  jury,  that  un- 
less they  believed,  from  the  evidence,  that  at  the  time  of  ma- 
king it,  the  acceptor  was  the  treasurer,  they  must  find  for  the 
defendant;  and  that  his  mere  signature  on  the  face  of  the  bill, 
■was  not  sufficient  evidence  of  that  fact ;  and  further,  that  un- 
less they  were  satisfied,'by  proof,  apart  from  the  paper  itself, 
that  Mobley  was  the  treasurer,  and  as  such,  authorized  to  make 
the  acceptance  pn  behalf,  and  as  the  agent  of  the  corporation,  " 
they  must  find  for  the  defendant. 

2.  That  it  not  being  averred  in  the  declaration,  that  the  ac- 
ceptor, Mobley,  was  agent  of  defendant,  the  plaintiff,  to  entitle 
himself  to  recover,  was  bound  to  prove  such  agency;  which  in- 
structions the  Court  refused  to  give,  and  the  defendant  except- 
ed, as  well  to  those  given,  as  to  those  which  the  Court  refused 
to  give.  And  now  assigns  the  instructions  given,  and  the  re- 
fusal to  give,  for  error  in  this  Court. 

Reavis,  for  plaintiff  in  ejror. 

Scott,  contra,  cited  Minor's  .Rep.  105,  179;  1  Stewart,  479; 
7  Porter,  505;  9  ib.  523 ;  ib.  322;,  1  Ala.  Rep.  291.;  1  Cowan's 
Rep.  513 ;  Bailey  on  bills,  68. 

ORMOND,  J.— -The  cases  referred  to  by  the  counsel  for  the 
defendant  in  error,  satisfactorily  establish  the  position,  that  our 
statute,  requiring  the  execution  of  any  instrument  sued  on,  to 
be  questioned  by  a  plea,  verified  by  affidavit,  applies  to  those 
cases  where  the  instrument  has  been  executed  by  one  profess- 
ing to  be  the  agent  of  the  principaL  The  only  doubt  which 
could  arise,  would  be,  whether  the  act  applied  to  a  corpora- 
tion, but  we  can  see  no  reason  for  thus  restraining  it.  -The 
fact,  whether  the  corporation  has  authorised  an  ag^nt  to  bind 
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it,  must  be  as  well  known  to  those  who  manage  its  concerns, 
as  in  the  case  of  an  individual,  drid  such  persons,  or  any  of 
them,  would  be  quite  as  competent  to  make  the  oath  the  sta- 
tute requires.  In  Martin  v.  Dortch,  1  Stewart,  479,  it  was 
held,  that  an  adm'r  was  competent  to  make  the  oath  on  the  part 
of  his  intestate,  and  \yould  only  be  required  to  swear  to  the 
best  of  his  knowledge  and  belief.  That  case  does  not,  in  prin- 
ciple, vary  from  the  present,  and  has  always  been  acquiesced 
in,  as  a  sound  exposition  of  the  statute. 

There  was  no  necessity  cast  on  the  plaintiff,  to  prove  the  au- 
thority of  the  agent,  Mobley — his  right  to  bind  the  corporation, 
being  admitted,  by  the  failure  to  interpose  the  oath  required  by 
the  statute. 

Nor  was  it  necessary  to  prove  the  consideration;  the  sta- 
tute makes  the  instrument  itself,  unless  questioned  by  plea,  evi- 
dence of  the  debt  or  duty  for  which  it  w^s  given  ;  and  if  the 
contract  was  not  binding  on  the  corporation,  because  not  within 
the  scope  of  its  legitimate  purposes,  as  designed  in  its  creation, 
such  fact  should  have  been  shown  by  plea;  the  failure  to  inter- 
pose which,  is  at  \eB.st  prima  facie  evidence,  that  the  conside- 
ration on  which  it  was  given,  was  lawful.  See  the  case  of 
Lazarus  and  Shearer,  at  the  last  term. 

There  was  no  necessity  to  aver  in  the  declaration,  that  the 
acceptor  of  the  order  was  the  agent  of  the  corporation — the  act 
of  the  agent  is  the  act  of  the  principal. 

Let  the  judgment  be  affirmed. 


.    ,  Gray  v.  Apperson,  use,  &c. 

1.  The  City  court  of  VVctumpka  is  a  court  of  limited  jurisdiction,  and  has  no  au- 
thority to  issue  a  certiorari  to  a  justice  of  the  peace. 

Writ  of  error  to  the  Circuit  Court  of  Autauga  county. 

A  suit  was  instituted  before  a  justice  of  the  peace  of  Autau- 
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ga  county,  against  S.  S.  Gray,  by  Apperson,  for  the  qso  of 
Berkley.  The  justice  gave  judgment  for  the  plaintiff,  and  the 
defendant  afterwards  applied  to  the  judge  of  the  City  Court  of 
Wetumpka,  for  a  writ  of  certiorari,  to  remove  the  said  cause 
into  his  Court;  The  writ  was  issued,  and  when  returned,  Ap- 
person moved  to  quash  it  on  the  ground  that  the  Court  had  no 
jurisdiction.  The  writ  was  quashed  for  this  cause,  and  there- 
upon Gray  sued  out  a  writ  of  error  to  the  Circuit  Court,  which 
affirmed  the  judgment  of  the  City  Court,  repudiating  jurisdic- 
tion of  the  cause.  He  how  prosecutes  this  writ  of  error  to 
'reverse  the  judgment  of  the  Circuit  Cotwt. 

Pope,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  1— The  only  question  determined  in 
the  City  and  Circuit  Courts  was,  that  the  former  has  no  authori- 
ty given  by  law  to  issue  writs  o(  certiorari  to  review  the  judg-, 
ments  of  a  justice  of  the  peace. 

The  act  which  creates  the  City  Court  of  Wetumpka,  was 
passed  in  1839,  and  so  much  of  the  enactment  as  is  essential  to 
the  understanding  of  the  question  to  be  decided,  will  be  found 
on  the  17,  ^8,  22  and  23  sections. 

By  the  17th  section,  a  Court  is  established,  whose  jurisdic- 
tion within  the  city,  is  to  be  the  same,  and  concurrent  with  that 
of  the  several  County  and  Circuit  Courts,  with  the  exception  of 
the  powers  appertaining  to  a  Court  of  probate  and  ordinary. 
The  Judge  of  the  Court  is  to  have  the  same  powers,  so  far  as 
applicable,  as  the  Judges  of  the  Circuit  and  County  Courts. 

By  the  18th  section,  it  is  provided,  that  the  said  Court  shall 
be  a  Court  of  record,  and  the  same  proceedings  shall  be  had 
therein  as  provided  ia  the  Circuit  and  County  Courts. 

The  22d  section  provides,  if  either  party  shall  be  dissatisfied 
with  the  decision  of  the  Judge,  or  the  verdict  of  a  jury,  the 
cause  may  be  removed  into  the  Circuit  Court,  either  by  certio- 
rari or  appeal.  This  section  also  provides  for  the  mode  of 
summoning  witnesses,  after  the  cause  is  so  removed,  from 
which  it  may  be  inferred  the  trial  is  to  be  had  de  novo. 

The  23d  section  provides,  that  all  persons  residing  within 

.  the  limits  of  the  city,  shall  be  amenable  to'  the  jurisdiction  pi 
21 
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the  Court,  which  shall  in  no  wise  exempt  them  from  the  juris- 
diction of  the  several  Circuit  and  County  Courts.  Acts  of 
1840,  p.  49,  50.  •  • 

A  very  brief  examination,  we  think,  will  suffice  to  show  that 
this  Court  has  no  appellate  or  revisory  powers.  In  the  first 
place,  all  its  powers  are  confined  to  the  limits  of  the  City,  and' 
none  are  amenable  to  its  jurisdiction,  who  reside  elsewhere. — 
The  jurisdictions  of  a  justice  of  the  peace,  generally  extends 
over  his  beat,  and  unless  questioned,  over  his  entire  county.  If 
the  City"  Court  could  award  writs  of  certiorari,  it  would  fre- 
quently bring  persons  ui:>der  its  jurisdiction,  who  were  residents- 
elsewhere,  and  thus  extend  the  powers  which  are  given  by  the 
23d  section  ;  but  the  conclusive  objection  to  this  claim  of  pow- 
er, is,  that  instead  of  subjecting  defendants  to  its  jurisdiction,^ 
'plaintiffs  would  be  forced  there  to  adjudicate  their  claims. 
,  ''We  cannot  perqeive  any  reason  whatever,  to  suppose  the  le- 
gislature intended  to  confer  any  appellate  jurisdiction  on  this 
Court. 

Let  the  judgment  be  affirmed^ 


Bailey,  use,  &c.  v.  White. 

1 .  The  defendant  covenanted  to  pay  to  the  plaintiffa  certain  sum  of  money  on  a  dar 
designated,  if  the  latter  wonld  deliver  to  him  possession  of  the  plantation  on 
which  he  then  resided,  on  a  previous  day;  provided,  that  the  defendant  might 
discharge  his  obligation  to  pay  the  money,  by  permitting  the  plaintiff  to  retain 
the  possession  of  the  plantation  until  the  day  of  payment  arrived  :  Held,  1. 
That  the  covenant  to  pay  tiie  money  was  dependent,  and  a  delivery  of  the 
possession  of  the  plantation,  or  something  equivalent  should  have  been  alleged 
in  the  declaration.  2.  If  the  obligation  to  pay  was  discharged  by  the  permis- 
sion to  occupy,  the  defendant  should  have  shown  it,  in  his  defence. 

Writ  of  error  to  the  Circuit  Court  of  Cherokee. 
wrxi 

THE  plaintiff  in  error  declared  against  the  defendant,  in  cove- 
nant, upon  a  writing  obligatory,  executed  on  the  thirty-first  day 
of  July,  1835,  for  the  payment  of  two  hundred  dollars,  on  or 
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before  the  first  day  of  January,  1837.  The  defendant  craved 
oyer  of  the  writing  sued  on,  set  it  out  in  extenso,  and  demur- 
red. The  writing  is  as  follows  :  "  On  or  before  the  first  of  Jan- 
uary, eighteen  hundred  and  thirty-seven,  I  promise  to  pay  to 
Wm.  Bailey,  two  hundred  dollars,  on  condition  that  the  said 
Bailey  gives  me  or  my  executors,  or  assigns,  possession  of  the 
plantation  where  he  now  resides,  on  the  first  of  January,  eigh- 
teen hundred  and  thirty-six,  which  is  the  agreement  between 
said  Bailey  and  myself,  for  which  he  has  given  me  a  deed  of 
conveyance.  But  on  the  contrary,  should  I  permit  the  said 
Bailey  to  remain  on  the  plantation  until  the  first  of  January 
eighteen  hundred  and  thirty-seven,  then  tb^  above  bond  to  be 
null  and'void.     Given  under  my  hand  and  seaL 

July  31st,  1885.  JOHN  A.  WHITE,  [Seal."] 

The  Circuit. Court  sustained  the  demurrer,  and  rendered  a 
judgment  against  the  plaintiff  for  costs. 

MooRE,  for  the  plaintiff,  cited  2  Stew't  &  P.  Rep.  60  ;  7  Por- 
ter's Rep.  133;  1  Chitty's  Plead-  353-4;  Glazebrook  v.  Wood- 
row,  8  T.  Rep.  366. 

Phelan,  for  the  defendant,  relied  upon  1  Chitty's  Plead.  353 
to  show  that  the  delivery  of  the  possession  of  the  plantation, 
was  a  condition  precedent  to  the  liability  to  pay  the  sum  sought 
to  be  recovered » 

COLLIER,  C.  J. — Covenants  are  either  dependent,  concur- 
rent, or  mutual  and  independent.  The  first  depends  on  the 
prior  performance  of  some  act  or  condition,  and  until  the  con- 
dition is  performed,  the  other  party  is  not  liable  to  an  action  on 
his  covenant.  In  the  second,  mutual  acts  are  to  be  performed 
at  the  same  tim«,  and  if  one  party  is  ready,  and  offers  to  per- 
form his  part,  and  the  other  neglects,  or  refuses  to  perform  his^ 
he  who  is  ready  and  offers,  has  fulfiled  his  engagement,  and  may 
-maintain  an  action  for  the  default  of  the  other,  though  it  is  not 
certain  that  either  is  obliged  to  do  the  first  act.  Tbe  third  sort 
is,  where  either  party  may  recover  damages  from  the  other  for 
the  injury  he  may  have  received  by  a  breach  of  the  covenants 
in  his  favor ;  and  it  is  no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of  the  plaintiff.     Piatt  on 
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Gov.  71  ;  7  Petersd.  Ab.  105;  Pordage  v.  Cole,  1  Saund.  Rep.  , 
319,  320,  note  6. 

Though  rules  have  been  laid  down,   by  which  to  test  the 
character  of  covenants,  yet  it  is  said  to  be  difficult  to  furnish 
any  clear  and  precise  rule  by  which  the  distinction  between* 
covenants  and  conditions  can  be  accurately  ascertained.  Some 
of  the  old  cases  recognised  distinctions  too  nice  and  refined  to 
be  understandingly  applied,  running  counter,  it  is  said,  to  the 
meaning  of  the  parties,  and  the  real  justice  of  the  case  ;  but  therf-.'. 
rule  laid  down  by   Lord  Mansfield,  and  now  established,  is, 
that  the  dependence  or  independence  of  covenants,  is  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parties;  and 
that  however  transposed  they  may  be  in  the  deed,  their  prece-* 
dency  must  depend  on  the  order  of  time  in  which  the  intent  of 
the  transaction  requires  their  performance.      Piatt  on  Gov,  71, 
etpo^;  Powers,  e^  a/,  v.  Ware,  2  Pick.  Rep.  451  ;  Goodwin 
v.  Linn,  e^  a7.  Wash.  C.  G.  Rep.  714. 

In  Glazebrook  v.  Woodrow,  8  T.  Rep.  360,  the  plaintiff  co- 
venanted that  he  would  convey  on  or  before  the  first  of  August, 
and  the  defendant,  that  he  would  pay  on  or  before  the  same 
day,  the  Gourt  held  that  the  covenants  were  dependent,  and  , 
that  to  entitle  the  plaintiff  to  recover,  a  conveyance,  or  an  offer 
to  convey,  should  have  been  alleged  and  proved.  See,  also, 
Goodisson  v.  Nunn,  4  Term  Rep.  761.  And  it  may  be  laid 
down  as  a  general  rule,  where  the  consideration  is  to  be  per- 
formed before  the  day  specified  for  the  payment  of  the  money, 
the  performance  of  the  consideration  ought  to  be  averred  in  an 
action  for  the  money ;  or  where  two  acts  are  to  be  simultane- 
ously done,  as  where  one  party  is  to  pay  a  sum  of  money  on 
the  same  day  on  which  the  other  is  to  convey  an  estate,  as  tho 
(Consideration  for  the  payment,  neither  can  maintain  an  action 
without  showing  a  performance,  or  an  offer  to  perform  on  his 
part,  Russell  v.  Ward,  Wm.  Jones'  Rep.  218;  Pordage  v. 
Cole,  1  Saund.  Rep.  320,  note  6;  Glay  v.  Straughan,  5  Mon- 
roe's Rep.  380;  Tomkins  v.  Elliott,  5  Wend.  Rep.  496;  Slo- 
cum  &  Hogan  v.  Despard,  8  ibid.  615;  Fairfax  v.  Lewis, 
2  Rand.  Rep.  20;  Benson  v.  Hobbs,  4  Har.  &  .Johns.  Rep. 
285;  Northup  v.  Northup,  6  Gow.  Rep.  296. 

In  a  declaration  in  covenant,  it  is  suflicient  to  state  the  deed 
according  to  its  legal  effect  and  pperation.     Swallow  v.  Beau- 
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mount,  2  B.  &  A.  Rep.  765  ;  Backus  v.  Taylor,  6  Munf.  Rep. 
488 ;  Bustors,  Ex'r.  v.  Wallace,  4  Hen.  &  Munf.  Rep.  82.— 
And  in  Jackson  and  another  v.  Sagacer,  3  Monroe's  Rep.  27, 
the  plaintiffs  in  error  promised  to  pay  "  Sagacer  or  assigns, 
four  hundred  dollars  worth  of  merchantable  whiskey,  in  good 
casks,  as  specified  in  our  agreement  of  this  date,  at  forty-two 
cents  per  gallon,"  and  the  question  was,  whether  the  agree- 
ment referred  to  in  the  covenant,  should  have  been  stated  in 
the  declaration.  The  Court  held  there  was  no  necessity  for 
setting  forth  in  the  pleadings  any  other  agreement,  than  that 
contained  in  the  covenant  itself. 

■  In  respect  to  the  allegation  of  a  breach,  it  ma,y  be  assigned, 
either  in  the  words  of  the  covenant,  or  according  to  the  intent 
and  meaning  of  the  parties.  Boscawen,  et  al.  v.  Cook,  1  Mod. 
Rep.  223;  Griffith  v.  Goodhand,  T.Jones'  Rep.  191;  S.  C. 
Skinner's  Rept.  39?  Bristock  v.  Stanton,  1  Ld.  Raym.  Rep. 
lOG;  Quackenboss  v.  Lansing,*  6  Johns.  Rep.  49;  Bustors, 
ex'r.  v.  Wallace,  {Supra)  Day,  et  al.  v.  Chism,  10  Wheat. 
Rep.  449. 

If,  in  declaring  on  a  covenant,  a  material  part  is  omitted,  the 
defendant  may  take  advantage  of  the  omission  by  craving  oyer 
and  demurring.  Gardner,  et  al.  v.  Gardner,  et  al.  10  Johns. 
■Rep.  47;  Santavord  v.  Sanford,  12  ibid.  197  ;  Kane  v.  Sanger, 
14  ibid.  89;  Dunham  v.  Pratt,  ibid.  372;  Henry  v.  Cleland, 
ibid.  400 ;  Asberry  v.  Calloway,  1  Wash.  Rep.  72  ;  Legg  v. 
Robinson,  7  Wend.  Rep.  194;  Mayor  ^nd  Aldermen  of  Tus- 
kaloosa  v.  Lacy,  at  this  term. 

It  now  remains  to  apply  the  principles  we  have  stated  to  the 
case  before. us.  The  parties,  we  think,  have  very  intelligiblv 
expressed  their  intention ;  and  their  contract  may  be  thus  sta- 
led: the  defendant  undertakes  to  pay  to  the  plaintiff  the  sum  of 
two  hundred  dollars,  on  the  first  of  January,  eighteen  hundred 
and  thirty-seven,  if  the  latter  would  deliver  to-  the  former  the 
possession  of  the  plantation  on  which  he  resided  at  the  time  the 
contract  was  made,  on  the  first  day  of  January,  eighteen  hun- 
dred and  thirty-six:  Provided^  however,  that  the  defendant 
might  discharge  his  obligation  to  pny  the  money,  by  permit- 
ting the  plaintiff  to  retain  the  possession  of  the  plantation  until 
the  day  appointed  for  its  payment.  This  exposition  of  the  cove- 
nant seems  to  us  very  clearly  to  result  from  the  terms  in  whicii 
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it  is  expressed ;  for  although  a  day  certain  is  mentioned  when 
the  money  is  to  be  paid,  yet  the  obligation  to  pay,  is  only  to  be- 
come absolute  upon  the  prior  performance  of  a  condition,  viz: 
the  delivery  of  the  possession  of  the  plantation,  which  the  deed 
asserts  was  the  agreement  between  the  parties.  In  this  view 
of  the  case,  the  covenant  of  the  defendant  is  dependent,  and 
cannot  be  coerced,  unless  the  plaintiff  has  performed,  or  offered 
to  perform  the  condition. 

But  suppose  it  be  conceded  that  the  payment  of  the^  money 
and  delivery  of  possession,  were  acts  to  be  simultaneously  done, 
and  then  as  we  have  seen,  the  plaintiff  could  not  recover  with- 
out avering  and  proving  an  offer  of  performance  on  his  part. 
According  to  no  rule  of  interpretation  can  the  undertaking  of 
the  defendant  be  regarded  as  independent  of  any  act  to  be  done 
by  the  plaintiff  The  covenant  of  the  plaintiff  does  not  profess 
to  be  made  in  consideration  of  an  engagement  by  the  defen- 
dant to  perform  his  part  of  the  contract,  but  in  consideration  of 
its  actual  'performance,  and  according  to  the  principles  laid 
down,  does  not  impose  an  absolute  legal  duty. 

In  his  declaration,  the  plaintiff  should  have  alleged  a  delive- 
ry of  the  possession  of  the  plantation,  or  an  offer  to  deliver  it, 
to  have  entitled  himself  to  recover  the  two  hundred  dollars; 
and  if  the  obligation  to  pay  was  dischaged  by  the  permission  to 
occupy  it  during  the  year  of  eighteen  thirty-six,  the  defendant 
should  have  shown  it  as  an  affirmative  fact,  going  to  avoid  his 
undertaking.  The  covenant  itself  being  sufficiently  explicit  to 
show  the  meaning  of  the  parlies,  there  was  no  necessity  for  set- 
ting out,  on  the  part  of  the  plaintiff,  the  agreement  or  deed  to 
which  it  refers. 

From  what  we  have  said,  it  follows,  that  the  declaration  falls 
short  of  stating  the  covenant,  according  to  its  legal  effect.  But 
it  is  insisted  that  the  Circuit  Court  should  not  have  rendered  a 
final  judgment  upon  sustaining  the  demurrer  to  the  declara- 
tion, but  an  opportunity  should  have  been  afforded  to  the  de- 
fendant to  amend.  By  the  act  of  1824,  "  to  regulate  pleadings 
at  common  law."  Aik.  Dig.  277, — it  is  enacted  that  "  no  demur- 
rer shall  have  any  other  effect  than  that  of  a  general  demurrer, 
and  the  Courts  at  any  time  previous  to  the  term  at  which  such 
demurrer  shall  stand  for  argument, may  allow  the  party,  on  ap- 
plication, to  amend  his  pleadings,  without  terms,  and  after  judg- 
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ment  in  favor  of  the  demurrer,  may  authorise  an  amendment, 
on  terms,"  &c.  It  was  certainly  proper  if  the  plaintiff  applied 
for  leave,  to  have  permitted  him  to  amend  his  declaration  "  on 
terms,"  after  the  demurrer  was  sustained,  but  the  record  does 
not  show  that  he  was  denied  that  privilege,  and  we  cannot  pre- 
sume that  he  was.  Where  an  application  to  amend  is  refused, 
a  revi^ng  Court  can  only  be  informed  of  it  by  the  record. 

We  have  only  to  add,  that  the  judgment  of  the  Circuit  Court 
is  affirmed. 


Fletcher  v.  Gamble. 

1.  A  confession  of  judgment  by  the  principal  debtor,  in  favor  of  the  creditor, 
and  stay  of  execution  by  him  until  the  next  term  of  the  Court,  without  the 
knowledge  or  consent  of  the  surety,  is  not  such  a  giving  day  of  payment  as 
will  exonerate  the  surety  from  liability  to  the  creditor. 

Error  to  the  Circuit  Court  of  Limestone. 

THIS  was  an  action  of  debt,  "brought  by  the  defendant  in  er- 
ror against  the  plaintiff  in  error,  on  a  note  executed  by  the  de- 
fendant, and  one  Eldred  Rawlins,  not  sued  in  the  action.  The 
defendant  pleaded  a  set-off,  with  leave  to  give  any  matter  in 
evidence  which  would  constitute  a  good  special  plea  in  bar,  up- 
on which  issue  was  joined. 

From  a  bill  of  exceptions  taken  at  the  trial  of  the  cause,  it 
appears  that  the  plaintiff  rea'd  the  note  in  evidence,  to  the  jury, 
and  rested  his  cause.  The  defendant  then  read  to  the  jury  the 
following  record  of  a  judgment  of  the  same  Court,  of  the  3d 
of  September,  1839,  in  favor  ofthe  plaintiff,  against  Eldred 
Rawlins,  and  of  the  itay  of  execution  given  by  the  plaintiff  to 
Rawlins.  "James  H.  Gamble  v.  Eldred  Rawlins.  Came  the 
parties,  in  proper  person,  and  said  defendant  acknowledges  the 
plaintiff's  action,  and  confesses  judgment  for  the  sum  of  twen- 
ty-four hundred  and  thirty-four  dollars  and  seVenty-eight  cents, 


336  ALABAMA. 


Fletcher  v.  Gamble. 


the  amount  of  the  plaintiff's  debt.  It  is,  therefore,  considered 
by  the  Court,  that  the  plaintiff  recover  of  said  defendant  his 
debt,  in  manner  aforesaid  confessed,  and  the  costs,  &c.  and  the 
plaintiff  stays  execution  six  months." 

The  defendant  further  proved,  that  the  said  judgment  was 
confessed  for  the  debt  due  to  the  said  Gamble  from  the  said 
Rawlins,  upon  the  ijote  which  is  the  foundation  of  this*  action, 
and  that  the  defendant  is  the  surety  only  of  the  said  Rawlins, 
in  the  said,  note.  The  defendant  also  proved  that  the  said  judg- 
ment was  confessed,  and  the  stay  of  execution  given  without 
'his  knowledge  or  consent,  and  that  the  judgment  was  confess- 
ed by  Rawlins,  at  the  request  of  the  plaintiff;  which  being  all 
the  evidence,  the  Court  charged  the  jury  that  the  said  stay  of 
execution  did  not  discharge  the  defendant  from  his  liability. — 
To  which  charge  the  defendant  exceptedj  and  now  assigns  for 
error. 

Hopkins  &  McClung,  for  plaintiff  in  error,  contended  that  the 
judgment  confessed,  with  stay  of  execution,  was  such  a  giving 
of  time  to  the  principal,  without  the  consent  of  the  surety,  as 
would  exonerate  the  surety  from  liability.  That  by  the  stay 
of  execution,  the  preditor  had  tied  up  his  hands  from  proceed- 
ing against  the  principal  debtor,  for  six  months ;  that  the  surety 
on  the  payment  of  the  debt  would  be  entitled  to  stand  in  his 
place,  and  to  conduct  the  suit  for  his  own  benefit,  which  by 
this  arrangement  he  was  prevented  from  doing.  Thai  if  the 
surety  elected  to  pay  the  debt,  he  could  not  proceed  against  the 
principal  until  the  stay  of  execution  was  out.  That  by  thi^  post- 
ponement of  his  right  to  sue,  he  might  be  deprived  of  the  extra- 
ordinary remedy  by  attachment. 

They  contended  that  the  record  itself  was  evidence  that 
there  was  a  sufficient  consideration  for  the  agreement  to  stay 
the  execution;  that  the  whole  was  one  entry,  and  to  be  consi- 
dered altogether,  and  that  if  execution  had  been  sued  out  be- 
fore the  stay  had  expired,  tltat  it  could  have  been  superseded. 
That  it  was  not  necessary  to  show  that  the  surety  was  injur- 
ed; it  was  sufficient  that  the  creditor  had  made  a  binding  ar- 
rangement with  the  principal,  by  which  time  was  given  with- 
out the  consent  of  the  surety. 

In  support  of  these  positions,  they  cited  Theobald  on  Surety, 
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227;  10  Johns.  525,  587;  1  Johns.  Cases,  137;  3  Bibb,  467 

3  Merivale,  272;  1, Call,  182;  2  ib.  46,  125;  1  Taunton,  159 
15  East,  615;  2  American  Dig.  407,  408;  2  Vesey,  540 
1  Mun.  269. 

Cooper  &  Robinson,  contra,  argued,  that  there  was  no  con- 
sideration whatever,  for  the  stay  of  execution,  and  that  it  inter- 
posed no  obstacle  whatever,  to  any  right,  either  the  creditor  or 
surety  might  have.  That  by  the  stay,  no  time  was  given;  that 
the  execution  issued  as  soon  as  it  could  have  done,  if  judgment 
had  been  obtained  in  the  ordinary  mode.  They  further  insist- 
ed that  the  stay  of  execution  opposed  no  obstacle  to  any  reme- 
dy the  surety  was  entitled  to,  on  payment  of  the  debt.  To 
maintain  these  views,  they  cited  18  Johns.  28,  10  Yerger's 
Tenn.  Ill;  Theobald  on  Prin.  and  Surety,  133,  161,  162; 

4  M.  &  R.  561 ;  9  B.  &  C.  '707 ;  4  Yerger,  182 ;  2  Pickering, 
614 ;  17  Johns.  389;  4  Har.  &  McHtin.  41 ;  1  Carr.  &  P.  532  ; 
Holt,  N.  P.  84;  2  Gill  <fc  Johns.  230;  16  Johns.  70;  1  Ala. 
Rep.  523. 

ORMOND,  J. — The  question  to  be  decided  is,  whether  a 
confession  of  judgment  by  the  principal  debtor,  and  stay  of  ex- 
ecution by  the  creditor  for  six  months,  without  the  knowledge 
or  consent  of  the  surety,  will  discharge  the  liability  of  the  sure- 
ty to  the  creditor. 

The  doctrine  applicable  to  this  case,  is  borrowed  from 
Courts  of  equity,  and  is  thus  stated,  by  Mr  Justice  Story,  in  his 
veork  on  Equity.  "  If  a  creditor,  without  any  communication 
with  the  surety,  and  assent  on  his  part,  should  afterwards  enter 
into  any  new  contract,  inconsistent  with  the  former  contract, 
or  should  stipulate  in  a  binding  manner,  upon  sufficient  conside- 
ration for  further  delay  and  postponement  of  the  day  of  pay- 
ment of  the  debt,  that  will  operate  in  equity  as  a  discharge  of 
the  surety.     1  Story's  Eq.  321,  §  326. 

The  reason  that  giving  day  of  payment,  operates  in  equity 
to  discharge  the  surety,  is,  that  the  creditor  has,  by  his  own  act, 
deprived  himself  of  the  power  of  doing  that,  which  the  creditor 
has  a  right  to  call  on  him  in  a  Court  of  Equity  to  do — to  sue  the 
principal.  And  has,  also,  deprived  the  surety  of  the  right  of 
paying  the  debt,  and  proceeding,  himself,  against  the  principal. 
iThe  rule  is  thus  concisely  stated  by  C.  B.  Alexander,  in  Heath 
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V.  Kay,  1  Y.  &  J.  434.  "  In  order  to  discharge  a  surety,  there 
must  be  a  contract  between  the  creditor  and  principal  debtor, 
so  as  to  prevent  the  surety  from  having  the  same  remedy 
against  the  principal  debtor,  as  he  might  have  had  upon  the 
original  contract." 

It  might  seem,  that  the  mere  giving  day  of  payment  by  the 
creditor,  would  not  prevent  the  surety  from  paying  the  debt  to 
the  creditor,  and  proceeding  immediately  against  the  principal- 
This  is  answered  by  Lord  Eldon,  in  English  v.  Darley,  2  Bos. 
&;  Puller,  6L  "If  a  holder  enter  into  an  agreement  in  the 
morning,  with  a  prior  indorser,  not  to  sue  him  for  a  certain 
time,  and  then  obliges  a  subsequent  indorser  in  the  evening, 
to  pay  the  debt,  the  latter  must  immediately  resort  to  the  very 
person  for  payment,  to  whom  the  holder  had  pledged  his  faith, 
that  he  should  not  be  sued."  However,  this  may  savor  of  re- 
finement, it  is  too  firmly  fixed  as  law,  to  be  now  disturbed;  and 
therefore,  the  only  question  is,  whether  the  creditor  has,  by  a 
binding  contract  with  the  principal  debtor,  without  the  consent 
the  surety,  postponed  the  payment  of  the  debt,  to  the  prejudice  of 
of  any  right  secured  to  him. 

The  counsel  for  the  defendant  in  error,  have  argued  that  the 
stay  of  execution  allowed  in  this  case,  was  not  obligatory  on 
the  principal.  We  are  of  opinion,  thai  the  confession  of  judg- 
ment by  the  principal,  and  stay  of  execution  by  the  creditor,  is 
ibutone  act,  and  that  the  latter  must  be  considered  as  the  condi- 
tion upon  which  the  former  was  obtained ;  and  we  cannot  doubt, 
that  if  the  creditor  had  sued  out  execution  before  the  time  stip- 
ulated, it  might  have  been  superseded.  Was  this  suspension  of 
the  power  to  issue  execution,  which  we  have  seen,  was  obliga- 
tory on  the  creditor,  a  discharge  of  the  surety?  To  have  that 
effect,  it  must  be  shown  that  it  deprived  him  of  some  right  he 
otherwise  would  have  had;  for  unless  this  is  the  case,  it  cannot 
operate  to  his  prejudice.  -  • 

The  judgment  was  confessed  during  the  sitting  of  the  Court, 
with  stay  of  execution,  until  the  next  term ;  and  if  the  suit  had 
been  commenced  in  the  usual  mode,  and  the  defendant  had 
made  no  defence,  nor  entered  an  appearance,  no  judgment 
could  have  been  obtained  until  the  period  when,  by  the  agree- 
ment, the  execution  could  issue.  And  the  result  of  the  agree- 
ment was,  merely  what  the  silent  operation  of  the  law  would 
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have  accomplished  without  the  action  of  the  parties  ;  at  least, 
the  judgment  could  not  have  been  obtained  under  any  possible 
state  of  things,  sooner — but  many  casualties  may  have  occur- 
red to  postpone  it  for  one  or  more  terms  longer. 

If  the  surety  had  filed  his  bilUn  equity,  to  compel  the  credi- 
tor to  sue  th5  principal  debtor,  or  had  given  notice  in  writing, 
under  our  statute,  requiring  suit  to  be  brought,  in  either  event 
the  result  could  not  possibly  have  been  more  favorable  t^  him 
than  the  course  pursued  by  the  creditor,  which  produced  a 
judgment  sooner,  and  the  right  to  execution  at  least  as  soon,  as 
in  either  of  the  modes  just  spoken  of,  without  computing  the  de- 
lay, which  would  be  inevitably,  consequent,  upon  tbe  employ- 
ment of  either  of  the  compulsory  modes  just  adverted  to. 

When  the  creditor,  by  an  agreement,  on  sufficient  conside- 
ration, deprives  himself  gf  the  power  of  bringing  suit  against 
the  principal  debtor,  he  ought  not  to  be  permitted  afterwards 
to  resort  to  the  surety;  but  when  the  creditor  voluntarily  does 
the  very  thing  which  the  surety  could  compel  him  to  do,  and. 
obtains  judgment  and  execution  with  no  more  delay  than  the 
law  gives  to  the  dehor,  it  is  difficult  to  conceive  how  the  sure- 
ty could  be  prejudiced,  or  how  such  a  proceeding  could  impair 
aright,  which  if  exercised,  could  not  possibly  have  been  more 
favorable  to  him. 

The  law  on  this  subject,  as  applicable  to  contracts  in  pais, 
by  which  time  is  given  to  the  prejudice  of  a  surety,  has  no  ap- 
plication to  proceedings  in  Courts  of  justice,  unless  the  creditor 
gives  time  beyond  the  necessary  delay  of  a  Court  of  Justice. 
Thus  in  the  case  of  Hulme  v.  Coles,  2  Simons,  12.  Coles  had 
commenced  an  action  against  the  principal  debtor,  and  without 
the  privity  of  the  surety,  took  from  the  principal  a  cognovity 
on  the  23d  June,  1817,  for  the  amount  of  the  debt,  with  astip- 
ulation, that  no  judgment  should  be  entered  up,  or  execution 
issued,  until  the  1st  of  August  following.  It  was  contended 
for  the  surety,  that  this  was  a  giving  of  time,  to  the  prejudice 
of  the  surety  ;  to  which  it  was  replied,  that  the  judgment  was 
obtained  sooner  in  this  mode,  than  in  the  ordinary  course,  and 
that,  therefore,  the  surety  was  not  prejudiced.  The  Vice  Chan- 
cellor declared,  that  the  principle  of  discharging  a  surety  by 
•the  giving  of  time  by  the  creditor,  Was  a  refinement  of  a  Court 
of  Equity,  and  he  would  not  refine  upon  it.    By  the  arrange. 
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ment  complained  of,  time  was  not  given,  but  the  remedy  was 
accelerated. 

So,  in  Jay  v.  Warren,  1  Carr.  &  Paine,  N.  P.  C.  532,  Chief 
Justice  Abbott  held,  that  in  an  action  by  an  indorsee  against  an 
indorser,  the  fact  that  the  plaintiff  had  taken  from  the  accep- 
tor a  cognovit,  giving  three  weeks  time,  but  whicfi  was  a  period 
short  of  that  in  which  judgment  could  have  been  obtained 
against  him,  did  not  discharge  the  indorser. 
A'  The  case  of  Nisbet  v.  Smith,  cited  from  2  Brown,  C.  C.  579, 
does  not. at  all  conflict  with  the  principle  here  laid  down. — 
There,  the  creditor,  on  the  request  of  the  surety,  commenced  a 
suit  against  the  principal,  and  held  him  to  bail,  but  afterwards,  at 
the  instance  of  tbe  debtor,  waived  the  proceedings  upon  his 
executing  a  warrant  of  attorney  to  confess  a  judgment;  upon 
the  warrant,  a  memorandum  was  indorsed,  that  no  execution 
should  issue  on  the  judgment  for  the  term  oi  three  years,  if  the 
interest  was  regularly  paid. 

The  relief  in  this  case,  is  not  placed  by  the  chancellor  on  the 
ground  that  there  was  a  warrant  of  attorney  to  confess  a  judg- 
ment, but  that  .there  was  a  stay  of  execution  for  three  years, 
which  was  a  credit  for  that  length  of  time,  without  the  con- 
sent of  the  surety.  • 

The  principle  of  these  cases,  evidently  is,,  that  the  delays  of 
a  Court  of  Justice,  are  given  to  the  debtor  by  operation  of  law, 
and  therefore,  an  arrangment  which  results  in  the  obtaining  a 
judgment  as  soon  as  it  could  be  obtained  without  it,  is  not  giv- 
ing time,  because,  in  point  of  fact,  there  is  no  delay.  ^  Tbe 
creditor,  so  far  from  tying  up  his  hands  from  proceeding  against 
the  principal  debtor,  is  pursuing  him  to  judgment  as  rapidly  as 
possible,  and  thus  obtaining  the  means  of  ascertaining  the  abili- 
ty of  the  principal  to  pay^  11^  however,  he,  by  contract,  re- 
strains himself  in  the  exercise  of  the  means  placed  in  his  hands, 
by  the  law,  for  coercing  payment  from  the  debtor,  the  surety 
is  injured,  and  will  be  discharged.  This  is  the  point  on  which 
the  case  last  cited,  turned,  where  the  power  to  issue  execution 
was  suspended  for  three  years,  whilst  the  two  former  are  ex- 
press to  the  point,  that  although  the  creditor  may,  on  obtaining 
a  confecsion  of  judgment,  or  as  the  condition  on  which  a  judg- 
ment should  be  confessed  by  the  principal,  agree  to  wait  with* 
©r  suspend  proceedings  against  the  principal  until  such  time 
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arrives,  it  will  not  be  giving  time  to  the  principal,  unless  the 
suspension  exceeds  the  period  within  which,  by  the  nriost  vigi- 
lant pursuit,  a  judgment  and  the  power  to  issue  execution, 
could  be  obtained. 

The  whole  foundation  of  this  doctrine,  of  the  discharge  of  a 
surety,  by  the  creditor  giving  lime  to  the  principal,  rests  on  the 
right  of  the  surety  to  compel  the  creditor  to  sue.  The  pro- 
ceeding then,  in  this  case,  was  merely  what  the  surety  could 
have  compelled  the  creditor  to  institute — he  has  commenced  it 
voluntarily,  and  in  a  mode  more  beneficial,  because  more  spee- 
dy than  the  compulsory  mode  provided  by  law;  and  it  would, 
in  our  opinion,  be  most  unreasonable  to  permit  the  surety  to 
avoid  his  contract,  merely  because  the  compulsory  process  of 
the  law  has  not  been  resorted  to,  to  bring  the  principal  debtor 
into  Court;  for  that  is  the  objection,  wiien  it  is  fully  examined. 
It  is  true,  that  when  a  contract  is  entered  into,  by  which  the 
creditor  has  tied  up  his  hands  from  suing.  Courts  will  not  enter 
upon  the  inquiry,  whether  the  new  contract  is  more  or*  less 
beneficial  to  the  surety,  than  the  original  contract ;  but  here, 
there,  is  no  new  contract  made,  and  the  delay  stipulated  for,  if 
it  can  be  so  called,  is  such  as  the  law  itself  gave  to  the  princi- 
pal debtor. 

It  was  also  insisted,  by  the  counsel  for  the  plaintiff  in  error, 
that  the  surety  has  a  right,  while  the  suit  is  pending  against  the 
principal  debtor,  to  pay  the  debt,  and  carry  on  the  suit  for  his 
ownljenefit ;  or  if  paid  after  judgment,  to  an  assignment  of  the 
judgment.  And  to  strengthen  this  view  of  the  case,  it  was 
supposed,  that  if  the  debtor  should  do  any  act  while  the  suit 
was  in  progress,  which  would  authorise  an  attachment  under 
the  recent  statute  of  this  State,  to  be  issued,  that  although  the 
surety  could  not  call  on  the  creditor  to  pursue  this  extraordina- 
ry remedy,  he  might  do  it  himself,  by  paying  off  the  debt,  and 
acquiring  the  right  to  manage  the  suit. 

^The  error  of  this  argument,  lies  in  the  suppostion,  that  a 
surety,  by  paying  of  the  debt,  acquires  any  rights  through  the 
instrument  itself,  on  which  he  is  a  surety.  By  the  payment  of 
the  debt,  the  instrument  by  whicb  it  was  secured,  becomes 
functus  officio — the  surety  does  not,  inequity,  by  the  payment, 
become  the  asssignee  of  the  original  creditor,  but  is  merely  a 
simple  contract  creditor  of  the  principal  debtor.     This  point 
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was  thus  ruled,  in  Copis  v.  Middleton,  1  Turn.  &  Russ.  224, 
and  in  Hodgson  v.  Shaw,  3  Myln  &  Keene,  183,  in  both  of 
which  cases,  the  question  was  most  elaborately  considered  by 
Lord  Eldon  and  Lord  Brougham-  The  same  principal  was 
also  affirmed  by  this  Court  at  the  present  term,  in  the  case  of 
Foster  V.  The  Alhengeum.  If,  then,  the  instrument  by  which 
the  surety  was  bound,  is  discharged  by  its  payment,  it  legiti- 
mately follows,  that  any  judgment  founded  on  it,  must  be  also 
discharged;  and  that  if  it  be  paid  while  a  suit  is  in  progress, 
founded  on  it,  it  would  be  a  bar  to  the  further  prosecution  of 
the  suit.  Suppose  a  judgment  against  the  principal  and  surety, 
paid  by  the  surety,  no  one  would  suppose  that  the  execution 
could  be  re-issued  against  the  principal  debtor,  for  the  benefit 
of  the  surety,  because  the  judgment  would  be  discharged  by 
the  payment. 

The  general  rule,  it  is  true,  is,  thatihe  surety  on  payment  of 
the  debt,  is  subrogated  to  all  the  rights  of  the  creditor,  and  to 
the  bien^fit  of  all  securities  which  he  had  obtained  from  the 
principal  debtor,  but  this  must  certainly  be  confined  to  such  se- 
curities as  continue  to  exist  after  the  payment  of  the  debt,  and 
qannot  be  extended  to  the  security,  by  which  the  debt  is  evi- 
denced, as  that  is  destroyed  in  the  very  act  of  its  payment. 

The  decision  cited  from  1  John.  Cases,  137,  in  which  an  at- 
tachment was  allowed  to  proceed  for  the  benefit  of  a  surety,, 
who  had  paid  the  debt  to  the  plaintiff  in  attachment,  appears  to 
have  been  founded  on  the  attachment  law  of  that  State,  and  is 
not  placed  by  the  Court  on  any  general  rule  of  law. 

The  case  of  Peay  v.  Poston,  .10  Yerger's  Rep.  Ill,  is,  in 
principle,  like  this  case,  and  the  Court  attained  the  same  con- 
clusion we  have  done  in  this,  but  by  a  process  of  reasoning, 
somewhat  different;  as  the  Court  seem  to  think  that  the  stay 
of  execution  was  not  an  obligatory  act ;  and  although  we  are 
entirely  satisfied  that  the  result  is  right,  we  think  the  stay  of  ex- 
ecution binding  on  the  creditor,  but  for  the  reasons  we  have 
given,  no  infringement  of  any  right  of  the  surety. 

Our  first  impression  on  the  examination  of  this  case,  was, 
that  although  it  was  impossible  to  suppose  that  the  act  of  the 
creditor  was  injurious  to  the  surety,  yet,  that  according  to  the 
established  doctrine,  it  was  a  binding  stipulation  by  the  credi- 
tor, for  delay,  without  the  consent  of  the  surety,  and  therefore, 
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he  was  discharged.  But  upon  subsequent  reflection  and  exa- 
mination, we  became  satisfied  that  no  right  of  the  surety  was 
impaired  by  the  transaction  between  the  creditor  and  princi- 
pal debtor;  and  that  it  would  be  a  solecism  to  hold  that  the 
voluntary  performance  by  the  creditor,  of  the  very  act  wnich 
the  surety,  at  considerable  delay  and  expense,  might  have  in- 
sisted on  being  done,  would,  when  done,  voluntarily  and  with-, 
out  delay  or  expense,  discharge  the  surety. 

The  judgment  of  the  Court  below,  is  therefore,  affirmed* 


The  State  of  Alabama  v.  Miller., 

-  I 

I.  A  grand  jury  legally  constituted  of  thirteen  members,  is  competent  to  act,  ai- 
thoflgh  it  may  subsequently  be  reduced,  by  the  absence  of  oBie  juror,  to  twelve: 
and  this  is  also  the  case,  notwithstanding  the  Court,  by  stalule,  has  the  au- 
thority to  re-conslitutc  the  grand  jury,  on  account  of  the  absence  or  inability 
to  serve,  of  all  or  any  of  the  grand'  jurors. 

Question  reserved  by  the  Circuit  Court  of  Mobile  County, 

THE  defendant  was  indicted  at  the  February  term,  1841, 
for  keeping  and  exhibi  ting  a  faro-bank.  He  pleaded,  in  abate- 
ment of  the  indictment,  that  it  w^a»  found  by  a  grand  jury  not 
legally  constituted  ;  verdict  and  judgment  in  favor  of  the  State. 

At  the  trial,  the  defendant  proved  that  the  indictment  was 
found  by  a  grand  jury  impannelled  at  the  Fall  term,  1840,  then 
consisting  of  thirteen  members,  and  that  only  twelve  of  them 
appeared  and  acted  as  the  grand  jury,  at  a  special  term,  in 
February,  1841,  when  the  bill  was  found.  On  this  evidence, 
the  defendant  requested  the  Court  to  charge  the  jury,  that 
twelve  men  could  not  form  a  grand  jury;  and  if  but  twelve 
men  were  present  at  the  tiiile  of  finding,  the  indictment  was  bad, 
and  the  issues  should  be  found  for  the  defendant  This,  the  Court 
refused,  and  charged  the  jury,  that  if  the  grand  jury  at  the  Fall 
term,  1840,  consisted  of  thirteen  members;  of  which,  but  twelve 
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appeared  and  acted  as  a  grand  jury  at  the  special  term,  and 
as  such,  found  the  bill ;  it  was  a  good  bill  of  indictment. 

The  question,  however,  was  reserved  as  novel  and  difficult, 
for  the  decision  of  the  Supreme  Court. 

J.,  Gayle,  Jr.  for  the  defendant, — cited  Aikin's  Digest,  296, 
^  6 ;  Meek's  Sup.  77,  §  3 ;  and  insisted,  that  the  statute  having 
directed,  that  not  less  than  thirteen  members  should  be  sworn, 
was  decisive  to  show  that  less  than  that  number  were  incompe- 
tent to  act. 

The  Attorney  General,  contra^cited,  Croke's  Eliz.  654; 
4  Greenl.  439;  2  Hale,  161 ;  1  Chitty,  C.  L.  251. 

GOLDTHWAITE,  J.-^The  general  statute  Under  which 
Qur  grand  juries  are  organized,  directs  that  from  the  whole 
number  of  jurors  attending,  there  shall  be  (Ira  wn,  not  less  than 
thirteen,  nor  more  than  eighteen,  who  shall  constitute  the  grand 
jury  for  the  term  of  the  Court,  to  which  they  are  summoned  : 
Aik.  Dig.  296,  §  6. 

In  our  opinion,  this  does  not  change  the  common  law, 'ex- 
cept so  far  as  it  invests  the  Court  with  a  discretion,  within  the 
limits  specified,  as  to  the  number  to  be  sworn.  Here,  it  appears 
that  a  grand  jury  was  legally  constituted,  according  to  the 
terms  of  the  statute,  and  the  question  presented,  is  nothing  but 
this — whether  the  grand  jury  is 'dissolved  or  incompetent  to 
act,  whenever  from  any  cause,  its  members  are  reduced  be- 
low thirteen  in  number  ? 

At  the  common  law,  although  a  grand  jury  might  consist  of 
twenty-three  jurors,  the  concurrence  of  only  twelve,  was  es- 
sential to  the  finding  of  a  bill;  and  we  find  nothing  in  the  books 
to  authorise  the  belief,  that  the  deliberation  of  a  greater  num- 
ber, is  to  be  considered  as  essential.  The  reason  why  grand 
juries,  at  the  common  law,  were  constituted  with  a  greater 
number  than  twelve,  most  probably,  was  to  prevent  the  failure 
of  criminal  justice,  that  might  otherwise  have  occurred  by  the 
dissolution  of  the  grand  jury,  in  consequence  of  the  death  or 
absence  of  one  juror.  If  such  a  provision  had  ever  been  con- 
sidered as  essential  to  the  liberty  of  the  subject,  we  doubtless 
should  have  found  it  so  stated ;  on  the  contrary,  the  variation 
of  number,  which  was  permitted,  is  persuasive,  to  show  that 
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the  excess  above  twelve,^was  introduced  only,  to  guard  against 
the  difficulties  which  were  obvious,  if  only  that  number  was 
empannelled. 

The  act,  organizing  the  Courts  of  the  10th  circuit,  gives 
power  to  the  Judge,  (within  the  three  first  days  of  the  special 
term,)  to  draw  a  grand  jury,  or  to  supply  the  places  of  any  of 
those  who  constituted  the  jury  at  the  previous  term,  and  who 
at  the  special  term  are  absent,  sick  or  excused.  Meek's  Sup. 
77,  §  3. 

But  this,  no  more  than  the  general  law,  imposes  the  obliga- 
tion that  the  jury,  when  once  legally  constituted,  shall  be  dis- 
solved or  incompetent  to  act,  because  more  than  twelve  jurors 
are  not  present.  .  ' 

It  seems  to  us,  that  the  powers  thus  given,  are  intended  to 
provide  means,  by  which  the  jury  may  be  preserved  in  an  effi- 
cient state,  by  the  appointment  of  new  members  within  a  limi- 
ted time,  and  that  it  is  not  a  proper  conclusion,  to  infer,  that  the 
Legislature  intended  that  a  grand  jury  should  be  dissolved, 
when  ever  from  any  cause,  only  twelve  jurors  could  be  in  at- 
tendance. 

We  think  there  is  no  error,  and  the  judgment  is  affirmed. 

COLLIER,  C.  J. — By  a  statute  passed  in  1811.  it  is  provid-  > 

ed,  that  not  less  than  thirteen,  nor  more  than  eighteen,  shall 

constitute  the  grand  jury  for  each  term  of  the  Circuit  Courts. 

Aik.  Digest,  296.     The  object  of  the  law,  in  requiring  this 

number,  doubtless  is,  to  secure  to  the  public  and  those  accused 

of  offences,  the  benefit  of  their  deliberation,  and  not  merely  to 

insure  the  attendance  of  twelve  jurors.     That  the  concurrence 

of  this  latter  number,  is  sufficient  to  authorize  the  finding  of  a 

true  bill,  cannot  be  questioned,  but  that  the  grand  jury  should 

be  complete;  especially  in  a  case  originating  where  the  one 

before  us  did,  I  think  is  shown  by  the  third  section  of  the  act  for 

the  organization^ of  the  Courts  of  the  tenth  Circuit;  which 

section  applies  exclusively  to  the  Circuit  Court  of  Mobile. 

That   section  is   as   follows :     "  The  grand  jury   summoned 

for   the   fall  term  of  the  Circuit  Court,  shall   serve  at    the 

February  term  of  the  special  Court;  and  the  grand  jury  sum-r 

moned  fof  the  Spring  term  of  the  Circuit  Court  shall  serve  at 

the  Summer  term  of  the  Criminal  Court.     Provided,  that  the 
22 
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Judge  of  said  Court,  shall  have  powfer,  M'ithin  the  first  three 
days  of  the  special  term,  to  draw  a  grand  jury,  or  any  number 
of  grand  jurors  to  supply  the  places  of  any  who  shall  be  sick, 
absent,  or  excused  from  service  on  the  same;  and  the  said  Court 
shall  have  the  same  powers  for  the  purpose  of  forwarding  bu- 
siness, aS  is  confided  to  the  Circuit  Court."  Act  of  February 
5,  1840. 

The  terms  "  shall  have  power,"  as  used  in  the  proviso,  it  has 
been  held,  may  be  construed  as  either  directory  or  imperative, 
according  to  circumstances.  "  Where  the  statute  directs  the 
doing  of  a  thing  for  the  sake  of  public  justice,  or  the  public 
Sfood,"  may  is  construed  to  mean  shall.  The  King  as  Barlow, 
2  Salk.  Rep.  609;  Carth.  Rep.  293.  And  in  the  case  of  a  pub- 
lic officer,  may  is  tantamount  to  shall.  The  King  v.  The  in- 
habitants of  Derby,  Skinner's  Rep.  370.  In  the  Newburgh 
Turnpike  Company  v.  Miller,  5  Johns.  Ch.  Rep.  113,  Chancel- 
lor Kent  held,  "  that  whenever  an  act  to  be  done  under  a  sta- 
tute, is  to  be  done  by  a  public  officer,  and  concerns  the  public 
interest,  or  the  rights  of  third  persons,  which  require  the  per- 
formance of  the  act,  then  it  becomes  a  duty  in  the  officer  to  do 
it."  See  also.  Ex  'parte  Simonton,  et  al.  9  Porter's  Rep.  390. 
In  the  first  case  cited,  the  terms  of  the  act  which  the  Court 
considered  were,  "the  Church- wardens  shall  have  power  to 
make  a  rate;"  these  words  were  construed  to  impose  a  per- 
emptory duty;  and  such  in  my  opinion,  must  be  the  construc- 
tion of  the  proviso  of  the  special  act  quoted. 

Hence,  I  am  in  favor  of  reversing  the  judgment  of  the  Circuit 


Court. 
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Grigsby's  ex.  and  ext'x.  v.  Nance. 

1.  Where  a  defendant  demurs  and  pleads  to  the  entire  declaration,  the  plea  being 
posterior  in  the  order  of  proceeding,  operates  as  a  waiver  of  the  demurrer. 

2.  Where  a  promissory  note  is  payable  to  the  plaintiff  generally,  this  is  an  ad- 
mission of  his  right  to  receive  the  amount,  and  estops  the  defendant  from  in- 
sisting that  the  beneficial  interest  is  in  others  ;  especially,  when  it  is  admitted 
on  the  record  that  the  plaintiff  was  authorised  to  take  the  note  in  the  form  he 
did. 

3.  One  partner  may  sue  another,  at  law,  on  a  note  which  the  latter  gave  him 
upon  engaging  in  business,  for  the  payment  of  a  part  of  the  capital  stock  : 
and  Semble,  if  one  partner  give  the  other  his  note  or  acceptance,  forvalue  re- 
ceived, on  the  partnership  account,  an  action  will  lie  on  such  note  or  bill. 

THE  defendant  in  error,  brought  an  action  of  assumpsit, 
against  the  plaintiffs,  in  the  County  Court  of  Dallas,  on  a 
promissory  note,  of  the  following  tenor : 

Selma,  July  18,  1838. 
Ninety  'days  after  date,  I,  John  A.  Cowles,  as  principal,  and 
Uriah  Grigsby  and  Henry  Traun,  as  securities,  jointly  and  sev- 
ercUy  promise  to  pay  R.  R.  Nance,  or  bearer,  five  thousand 
dollars,  value  received,  negotiable  and  payable  at  the  Real 
Estate  Bank  of  South  Alabama,  at  Selma. 

John  A.  Cowles, 
'  Uriah  Grigsby, 

Henry  Traun.'' 
The  defendants  demurred  to  the  declaration,  but  no  notice 
seems  to  have  been  taken  thereof.     They  also  pleaded : 

1.  Non-assumpsit. 

2.  Want  of  consideration.  j  ,«,,,. 

3.  Failure  of  consideration.  -|Pki 

4.  That  the  plaintiff  was  not  at  the  lime  of  the  commence- 
ment of  this  suit,  nor  at  any  time  before,  or  since,  the  legal  ow- 
ner and  6o/?a-^c?e  holder  and  payee,  nor  the  sole  and  ho7ia-Jide  be- 
neficiary of  said  note,  but  the  same  is,  and  was,  at  the  time  of 
the  commencement  of  this  suit,  the  joint  property  of  a  compa- 
ny of  individuals,  known  and  styled  as  the  Real  Estate  Bank- 
ing Company  of  South  Alabama  at  Selma,  of  which  company 
was  the  defendant's  testator,  Uriah  Grigsby,  in  his  lifetime  a 
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member,  and  entitled  to  share  in  the  profits  of  said  Association, 
all  the  gains  of  said  institution  or  banking  company  ;  that  all 
the  members  of  said  association  at  the  time  of  their  partnership 
executed  each  in  like  manner,  their  joint  and  several  notes  to 
R.  R.  Nance,  or  some  other  person  who  was  known  by  the 
members  of  said  firm,  association  or  company,  to  be  the  agent 
or  agents  of  said  firm,  association  or  company  for  divers  sums, 
varying,  pro  rata,  according  to  the  amount  of  stock  taken  by 
the  different  members  of  said  firm,  association  or  company,  re- 
spectively. That  since  the  making  of  the  note  sued  on,  there 
has  not  been  a  balance  struck  between  said  member  and  the 
other  members  of  said  company  (whose  names  are  not  set  out) 
nor  between  said  last  mentioned  persons  and  the  ^defendants : 
nor  did  the  said  Grigsby,  in  his  lifetime,  acknowledge  any  bal- 
ance to  be  due  and  in  arrears  by  him  to  said  persons  on  the 
note  aforesaid,  or  on  any  other  score,  nor  have  the  defendants 
since.     And  this  they  are  ready  to  verify. 

5.  That  the  plaintifTis  not,  nor  ever  was  the  legal  or  equita- 
ble owner  or  proprietor  of  the  note,  but  the  same  is  the  pro- 
perty of  an  association  of  individuals,  known  as  the  Real  Es- 
tate Banking  Company  of  South  Alabama,  at  Selma.  The 
plaintiflf  joined  issue  on  the  first,  second  and  third  pleas,  and 
demurred  to  the  fourth  and  fifth ;  the  demurrer  being  sustain- 
ed, the  issues  were  submitted  to  the  jury. 

On  the  trial,  the  defendants  introduced  evidence  to  prove 
that  the  plaintiff  was  not  the  sole  owner  or  beneficiary  of  the 
note  sued  on,  and  that  the  same  was  the  properly  of  the  Real 
Estate  Banking  Company  of  South  Alabama,  at  Selma,  and 
that  defendant's  testator  was  a  partner  of  that  company. 
Thereupon,  they  moved  the  Court  to  instruct  the  jury,  that  if 
they  believed,  from  the  testimony,  that  R.  R.  Nance,  the  plain- 
tiflf, was  not  the  sole  owner  or  beneficiary  of  the  note  sued  on, 
but  that  the  same  was  the  property  of  the  banking  company,  as 
shown  by  the  proof,  and  the  defendant's  testator,  was  a  partner 
of  that  company,  a:nd  no  balance  had  been  struck  between 
them,  then  the  jury  must  find  for  the  defendants;  which  in- 
struction being  refused  by  the  Court,  the  defendants  excepted. 

A  verdict  being  found  for  the  plaintifi',  and  judgment  thereon 
being  rendered,  the  defendants  have  prosecuted  a  writ  of  error 
to  this  Court. 
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G.  W.  Gayle,  for  the  plaintiffs  in  errror — cited  4  Porter's 
Rep.  49;  1  Ala.  Rep.  N.  S.  521;  Livingston  &  Ware  v.  Croch- 
eron,  at  this  term;  1  Chitty's  Plead.  2,  9,  13,  14,  45,  7th  ed. 

Edwards,  for  the  defendant — cited,  3  Peters'  Cond.  Rep.  14, 
15, 16;  8  Cranch  Rep.  30;  13  East'  Rep.  7  ;  1  Story's  Eq.  616; 
Chitty  on  Bills,  9  Am.  ed.  70,  71,  72, 13  Eng.  Com.  Law  Rep. 
383,  384;  11  ibid.  26;  1  Chitty  Plead.  276;  Collyer  on  Partner. 
149,  647,  648. 

COLLIER,  C.  J. — It  has  been  so  often  decided,  as  to  be 
now  indisputably  settled,  that  where  a  defendant  demurrs  and 
pleads  to  the  entire  declaration,  his  plea  being  posterior  in  the 
order  of  proceeding,  is  a  tacit  withdrawal  of  the  demurrer,  or 
an  admission  that  it  should  not  be  sustained  ;  and  he  cannot  be 
allowed  to  allege  on  error,  the  omission  of  the  Court  to  render 
judgment  upon  it.  It  is  not  pretended,  that  the  declaration  is 
defective,  if  objectionable,  the  demurrer  to  the  pleas  might  be 
visited  upon  it.     The  questions  then  to  be  considered  are, 

1.  Can  a  party  maintain  an  action  on  a  promissory  note  ^ay- 
able  to  himself,  the  money  due  on  which,  when  collected,  be- 
longs to  a  third  person. 

2.  Can  the  agent  of  a  partnership  maintain  an  action  against 
one  of  the  partners,  on  a  promissory  note,  payable  to  himself. 

1.  The  payee  of  a  promissory  note  has  a  legal  interest  there- 
in, and  if  not  paid  at  maturity,  may  maintain  an  action  on  it ; 
for  it  may  be  laid  down  as  a  general  rule,  that  wherever  a  legal 
right  is  created,  or  liability  imposed  in  favor  of,  or  upon  a  per- 
son through  the  medium  of  a  bill  of  exchange,  or  promissory 
note,  that  right  may  be  asserted  and  that  liability  enforced  by 
and  against  the  person  entitled,  or  chargeable.  Hence,  it  has 
been  held,  that  a  person  may  sue  on  a  note  payable  to  himself, 
though  in  trust  for  a  third  party.  Smith  v.  Kendall,  6  T.  Rep. 
123;  Randall  v.  Bell,  1  M.  &  S.  Rep.  723,  and  a  note  can  only 
be  indorsed  by  the  payee,  so  as  to  invest  the  indorsee  with  a 
right  of  action  in  his  own  name.  Chitty  on  bills,  251, 265,  9th 
Am.  ed. 

In  the  case  at  bar,  the  note  is  payable  to  the  plaintiff,  gener- 
ally, and  this  is  an  admission,  that  he  is  entitled  to  receive  the 
amount  thereof,  and  must  estop  the  defendants  from  insisting 
that  the  beneficial  interest  is  in  others;  especially  when  it  is  ad- 
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mitted  upon  the  record  that  the  plahitifF  was  authorised  by 
those  he  represented,  to  take  the  note  in  the  form  he  did.  The 
defendants,  it  is  clear,  if  liable,  cannot  be  prejudiced  by  a  re- 
covery against  them  in  the  name  of  the  plaintiff,  as  the  judg- 
ment would  bar  all  proceedings  against  them  at  the  instance  of 
the  persons  to  whom  the  money  is  to  be  ultimately  paid.  The 
case  of  Bryant  v.  Owen,  1  Porter's  Rep.  201,  is  unlike  the 
present.  In  that  case  a  promissory  note  payable  to  a  certain 
person,  or  bearer,  was  placed  in  the  hands  of  an  attorney  for 
collection,  who  sued  thereon,  in  his  own  name,  as  bearer,  the 
Court  held,  as  the  attorney  had  no  legal  title  to  the  note,  by 
having  become  its  proprietor,  he  was  not  entitled  to  maintain 
an  action  on  it. 

2.  It  is  not  alleged  that  Cowles,  the  principal,  in  the  note, 
was  a  member  of  the  company  of  which  the  plaintiff  was  agent, 
but  merely  that  the  testator  of  the  plaintiffs,  who  was  security, 
was  a  partner;  so  that  it  may  well  be  questioned,  whether  the 
point  sought  to  be  raised  by  the  pleas  and  bill  of  exceptions  is 
presented.  But  we  will  consider  the  case,  as  if  it  appeared, 
that  all  the  makers  of  the  note  were  members  of  the  partner- 
ship. 

Courts  of  law,  will  not  entertain  suits  for  the  recovery  of  mo- 
ney due  from  one  partner  to  another,  by  simple  contract,  on 
the  partnership  account,  because  it  would  be  useless  for  one 
partner  to  recover,  what  upon  taking  a  general  account 
amongst  all  the  partners,  he  might  be  liable  to  refund;  frustra 
peterit  quod  mox  restiturus  esset.  Hence,  it  has  been  laid 
down  as  entirely  clear,  that  one  partner  cannot  maintain  an 
action  against  his  co-partner,  for  work  and  labor  performed,  or 
money  expended  on  account  of  the  concern.  1  B.  &  C.  Rep. 
74,  76,  Holmes  v.  Higgins  ;  Cansten  v.  Burke,  2  H.  &  Gill. 
Rep.  295.  But  it  is  unnecessary  to  cite  authorities  to  this  point, 
as  the  principal  has  been  directly  affirmed  by  several  adjudi- 
cations in  this  Court.  Lyon  v.  Malone,  4  Porter's  Rep.  497 ; 
Phillips  V.  Lockhart,  1  Ala.  Rep.  N.  S.  521. 

The  question  in  the  case  before  us,  is  not  whether  an  action 
will  lie  by  one  partner  against  another,  to  recover  money  duo 
by  a  verbal  contract  on  the  partnership  account ;  stating  it 
most  favorably  for  the  plaintiffs  in  error,  it  is  this — can  one 
partner  be  sued  at  law  on  a  note,  which  he  has  given  to  his 
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co-partners  upon  engaging  in  business,  for  the  payment  of  his 
share  of  thecapitaj  stock? 

If  two  persons  commence  business  as  partners,  and  one  ad- 
vance the  whole  capital,  he  may  maintain  an  action  against 
his  co-partner  foi  a  moiety,  because  as  to  the  share  of  the  part- 
ner, who  has  not  paid,  the  partnership  may  be  considered  as 
not  commenced.  The  law^  waS  so  ascertained  in  Helme  v. 
Smith,  7  Bing.  Rep.  709,  where  it  was  held,  that  if  there  be 
three  intended  partners,  and  one  of  them  fail  to  bring  in  his 
share,  the  other  two  may  recover  it  from  him  by  action  at  law^. 
So  if  one  partner  give  the  other  his  promissory  note,  pr  his 
separate  acceptance  for  value  received  on  the  partnership  ac- 
count, an  action  will  lie  on  such  note,  or  bill.  Van  Ness  v. 
Forest^  8  Cranch's  Rep.  30.  And  if  one  partner  draw  upon 
all  the  others  by  name,  and  they  individually  accept,  he  may 
recover  against  them,  because  by  such  acceptance,  a  separate 
right  is  acknowledged  to  exist.  Neale  v.  Turton,  et  al.  4  Bing. 
Rep.  149;  Gibson  v.  Moore,  6  New  Hamp.  Rep.  547;  Burnell 
v.  Minot,  4  Moore's  Rep.  340;  Vening  v.  Lukie,  13  Easts  Rep. 
17;  Smith  v.  Barron,  2  T.  Rep.  476. 

In  Lyon  v.  Malone,  4  Porter's  Rep.  497,  it  appears  that  a 
partnership  had  existed  between  the  parties,  which  was  dis- 
solved and  all  the  remaining  books  and  accounts  of  the  part- 
nership, to  an  amount  exoeeding  six  thousand  dollars,  were 
placed  in  the  hands  of  Malone,  to  be  collected  for  their  joint 
benefit;  that  afterwards,  Malone  paid  a  debt  due  from  the  firm, 
and  took  from  Lyon,  the  note  on  which  the  suit  was  brought. 
At  the  time  of  the  trial,  all  the  debts  of  the  partnership  had 
been  paid,  bui  the  accounts  of  the  partners,  as  between  them- 
selves, were  unsettled.  Malone  had  rendered  no  account,  nor 
did  it  appear,  what  amount  of  money  had  been  collected  from 
the  books,  &c.  or  whether  enough  to  pay  the  debts.  After  a 
review  of  many  of  the  authorities,  the  Court  were  of  opinion, 
that  Malone  might  sue  at  law  on  the  note :  that  it  was  an  ad- 
mission of  an  indebtedness  by  Lyon,  which  was  operative,  not- 
withstanding the  partners  had  never  had  a  final  settlement,  and 
struck  a  balance.  This  case  is  recognised  in  Phillips  v.  Lock- 
hart,  1  Ala.  Rep.  N.  S.  521,  as  resting  upon  a  very  clear  prin- 
ciple. 

Even  conceding,  that  the  form  of  the  note  on  which  the  pres- 
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ent  action  is  brought,  interposes  no  difficulty  to  the  defence  set 
up  by  the  defendants,  yet  the  authorities  cited,  and  the  reason- 
ing by  which  they  are  sustained,  show,  that  the  defence  itself 
is  not  available. 

We  have  only  to  add,  the  judgment  of  the  County  Court,  is 
affirmed. 


Steele  v.  Kinkle  «Sz;  Lehr. 

I.  L  purchased  from  K  a  lot  of  land  on  a  credit  of  one,  two  and  three  years,  with  no- 
tice of  a  mortgage,  taking  from  K  a  bond  for  title,  on  the  payment  of  the  purchase 
money,  and  with  a  stipulation  that  his  notes  could  be  satisfied  in  the  notes  of  solvent 
men — L  afterwards  sold  to  S,  without  disclosing  the  fact  of  the  mortgage,  but  with- 
out any  practice  to  conceal  it,  and  assigned  to  him  the  title  bond  of  K.  By  an  agree- 
ment between  all  the  parties,  S  executed  his  note  in  lieu  of  the  notes  of  L,  which 
were  received  by  K;  S  took  possession,  and  on  the  falling  due  of  ihe  first  of  his 
notes,  tendered  the  amount,  and  offered  to  pay  any  part  of  the  first  note  of  L  un- 
paid, and  demanded  a  title ;  and  on  the  declaration  of  K,  of  his  inability,  because  of 
the  unsatisfied  mortgage,  S  offered  to  leave  the  premises  in  the  condition  he  found 
it,  and  to  rescind  thecontract,  which  not  being  acceded  to  by  K,  he  abandoned  the 
possession — Held,  1.  That  the  mere  silence  of  L,  of  the  existence  of  the  mortgage, 
was  not  a  fraudulent  concealment,  as  S  knew  that  the  title  was  not  in  L,  but  in  K. 
and  by  ordinary  diligence  could  have  ascertained  the  true  state  of  the  title.  2.  That 
the  substitution  of  the  notes  of  S  for  those  of  L,  was  not  evidence  of  a  change  of 
the  original  contract.  3.  That  as  the  notes  for  the  purchase  money  were  payable 
in  the  notes  of  solvent  men,  title  could  not  be  demanded  until  the  last  note  fell  due. 
4.  Whether  the  title  could  be  demanded  from  the  vendor  until  the  solvency  of  the 
makers  of  the  notes  was  ascertained  by  payment — Quere. 

2.  A  Court  of  Chancery  will  never  impute  fraud  when  the  facts  and  circumstances  out 
of  which  it  must  arise,  may  consist  with  pure  intentions. 

3.  A  Court  of  Chancery  will  not  aid  a  purchaser  to  rescind  a  contract,  even  in  a  case 
of  fraud,  where  there  has  been  a  want  of  common  and  ordinary  diligence. 

Appeal  from  the  Chancery  Court  at  Huntsvillc. 

THIS  bill  was  filed  by  the  plaintiff  in  error,  to  rescind  a 
contract,  entered  into  between  him  and  the  defendant,  Lehr. 
The  bill  charges,  that  in  January,  1837,  Lehr  purchased  of 
Kinkle,  a  lot  of  ground,  in  the  town  of  Huntsville,  at  four  thou- 
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sand  one  hundred  dollars,  payable  one  thousand  one  hundred 
in  hand,  and  the  residue  in  three  annual  instalments  of  one 
thousand  dollars  each,  payable  in  notes  on  good  and  solvent 
men  in  North  Alabama,  and  that  Kinkle  executed  to  him  a 
bond,  in  the  penalty  of  eight  thousand  dollars,  with  condition 
to  make  title  to  the  said  lot,  on  the  payment  of  the  notes.  The 
bill  further  charges,  that  at  the  time  of  this  sale,  there  was  an 
incumbrance  on  the  property,  consisting  pf  a  mortgage,  execu- 
ted by  Kinkle  and  others,  to  the  Solicitor  of  the  Treasury  of 
the  United  States,  for  upwards  of  thirty-six  thousand  dollars, 
and  of  which  Lehr  was  ignorant,  but  that  the  same  was  duly 
registered. 

That  on  the  4th  December,  1837,  orator  purchased  the  lot 
from  Lehr,  with  an  express  understanding,  between  him  and 
Lehr,  that  a  good  and  clear  title,  in  fee  simple,  should  be  made 
thereof  to  orator,  as  soon  as  the  notes  made  by  Lehr  to  Kinkle, 
should  be  discharged.  In  pursuance  of  which,  Lehr  assigned 
the  bond  for  title  to  orator,  as  follows :  "  I  assign  to  G.  M. 
Steele,  the  within  bond  for  tiile,  and  the  benefits  to  which  I 
am  entitled  under  the  same,  and  hereby  insure  that  the  title 
shall  be  made  according  to  said  bond,  except  that  the  same 
shall  be  made  to  Steele." 

The  bill  further  charges,  that  as  part  of  the  consideration  of 
the  purchase  by  orator,  and  for  the  purpose  of  performing 
Lehr's  contract  of  purchase,  orator,  pursuant  to  a  contract  be- 
tween himself,  Kinkle  and  Lehr,  and  in  accordance  with  the 
terms  of  orator's  purchase,  executed  two  notes  in  payment  of 
the  two  instalments  from  Lehr  to  Kinkle,  which  fell  due  on  the 
first  January,  1839  and  1840,  for  the  payment  of  one  thousand 
dollars  each,  and  for  the  residue  of  the  purchase  money,  execu- 
ted two  bonds  to  Lehr,  for  the  payment  of  one  thousand  dollars 
each,  on  the  first  January,  1841  and  1842,  which  he  transferred 
by  indorsement,  to  a  firm  by  the  style  of  Echols  &  Hollowell. 

Orator  charges,  that  he  has  always  been  able  to  pay  his  debts, 
and  on  the  first  January,  1839,  offered  to  Kinkle,  to  pay  him 
the  full  amount  of  the  bond  to  Kinkle,  which  fell  due  on  that 
day,  and  also  offered  any  balance  remaining  on  the  first  note  of 
Lehr  to  Kinkle,  if  Kinkle  would  convey  said  lot  to  orator, 
which  he  failed  to  do,  and  admitted  that  he  knew  not  when  he 
could  relieve  his  title  from  the  incumbrance.     Thereupon,  ora- 
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tor  determined  to  rescind  the  contract  and  abandon  the  posses- 
sion of  the  property,  and  so  informed  Kinkle  at  the  time,  offer- 
ing to  pay  one  hundred  and  fifty-five  dollars  for  the  rent  of  the 
ground,  and  to  leave  the  place  in  as  good  condition  as  he  re- 
ceived it,  or  to  pay  him  the  difference,  if  any :  all  which  Kin- 
kle refused,  and  that  Lehr  had  also  notice  of  the  same  without 
delay.  Orator  immediately  abandoned  possession  of  the 
property,  and  alleges,  that  at  the  time  of  the  purchase,  he  was 
ignorant  of  the  existence  of.  the  mortgage;  that  Kinkle  and 
Lehr,  if  the  latter  knew  of  its  existence,  concealed  it  from  him: 
that  at  the  time  of  the  rescision  of  the  contract,  it  was  in  full 
force,  and  was  at  the  filing  of  the  bill,  so  far  as  orator  knew. 
That  Kinkle  has  commenced  suit  on  the  two  bonds  executed  to 
him  by  orator,  in  the  County  Court  of  Madison,  and  the  other 
in  the  hands  of  Echols  &,  Hollowell.  The  prayer  of  the  bill,  is 
for  a  rescision  of  the  contract  and  cancellation  of  the  bonds  giv- 
en for  the  purchase  money ;  for  an  injunction  to  the  suits  com- 
menced, &c.  which  was  granted. 

Kinkle,  by  his  answer,  admits  the  sale  to  Lehr,  but  denies 
that  Lehr  was  ignorant  of  the  mortgage  on  the  property;  that 
the  mortgage  was  duly  recorded,  previous  to  that  time,  and  in 
addition,  that  Lehr  had  a  distinct  knowledge  of  it,  and  entered 
into  the  contract  on  the  assurance  that  defendant  would  be  able 
to  make  title  by  the  time  specified.  Admits  that  complainant 
purchased  as  stated  in  the  bill  from  Lehr;  that  he  took  an  as- 
signment of  the  title  bond,  .and  executed  his  notes  to  respondent, 
but  does  not  admit,  that  complainant  was  ignorant  of  the  mort- 
gage, which  was  recorded  in  Huntsville,  where  complainant 
then,  and  still  resides,  and  was  of  general  notoriety.  He  fur- 
ther admits  the  tender,  demand  of  title,  &c.  and  that  he  declined 
the  proposition,  because  he  was  not  then  bound  to  make  title. 
Admits  that  he  declared  he  did  not  know  when  he  could  relieve 
the  incumbrance,  but  slates  that  he  was  fully  able  to  give  any 
security  for  the  title,  to  be  made  according  to  his  contract;  and 
admits  that  complainant  then  declared  his  intenlion  of  rescind- 
ing the  contract,  and  abandoning  the  possession,  but  did  not 
leave  it  in  as  good  condition  as  he  found  it.  Admits  that  he  has 
commenced  suit  on  the  notes,  and  denies  any  concealment  on 
his  part,  of  the  incumbrance,  and  so  far  as  he  knows  and  be- 
lieves on  the  part  of  Lehr. 
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He  further  stales,  that  on  the  6th  February,  1839,  an  act  of 
Congress  was  passed,  vesting  the  heirs  of  John  Brahan,  with 
the  entire  interest  in  the  debt  secured  by  the  mortgage,  on  the 
lot  purchased  by  complainant,  and  that  by  an  arrangement  with 
the  heirs  of  Brahan,  he  had  power  to  make  a  deed  to  the  lot 
previous  to  the  first  January,  1840,  and  has  since  entirely  dis- 
charged the  mortgage,  and  is  able  to  make  a  title,  according  to 
his  original  contract. 

Lehr,  by  his  answer,  admits  the  contract  for  the  sale  of  the 
lot  to  complainant,  as  set  forth  in  the  bill,  but  denies  concealing 
the  incumbrance,  which  he  says  was  recorded  in  Huntsville, 
where  complainant  resided,  was  generally  known,  and  he  thinks 
must  have  been  known  to  complainant. 

Echols  &  Hollowell,  deny  all  knowledge  of  the  facts  stated 
in  the  bill;  state  that  they  received  the  two  last  mentioned 
bonds  from  Lehr,  in  payment  of  a  debt,  and  shortly  after  men- 
tioned the  fact  to  complainant,  who  made  no  objection,  but 
stated  they  were  payable  in  Alabama  Bank  notes. 

The  Chancellor,  on  motion,  dissolved  the  injunction,  from 
which  the  complainant  prayed,  and  obtained  this  appeal.     , 

The  error  assigned,  is  the  dissolution  of  the  injunction. 

Hopkins,  for  plaintiff  in  error,  insisted,  that  as  the  contract 
between  Kinkle  and  Lehr  was,  that  the  notes  for  the  purchase 
money  might  be  discharged  in  notes  of  solvent  men,  in  North 
Alabama,  and  that  title  should  be  made  when  the  purchase 
money  was  paid;  that  on  the  receipt  by  Kinkle  of  the  notes  of 
complainant,  and  tender  of  the  residue  unpaid,  he  was  bound 
to  make  title  to  complainant,  and  that  being  unable  to  do  so, 
complainant  had  a  right  to  rescind  the  contract. 

That  there  was  a  fraudulent  concealment  by  Lehr,  of  the 
incumbrance  on  the  lot;  that  time  is  of  the  essence  of  a  con- 
tract inaCourt  of  equity,  and  therefore,  it  is  unimportant  that 
Kinkle  is  now  able  to  make  title.  He  cited,  1  Story's  Com.  on 
Eq.  217,  Note,  §  208;  Sug.  on  Vendors,  45;  1  Ball  &  Beattie, 
HI;  1  Bro.  Ch.  440;  2  ib.  390,  420;  13  Wendell, 518;  1  Johns. 
Ch.  Rep.  370,  4  Porter  297;  311, 374,  385,  528. 

McCluno,  contra — contended,  that  by  the  proper  construc- 
tion of  the  deed  for  title,  the  parties  had  no  right  to  call  on 
Kinkle,  until  the  last  instalment  fell  due  from  Lehr,  the  first 
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purchaser.  That  when  property  was  sold  Hke  this,  upon  a 
credit,  it  was  no  ground  for  rescinding  the  contract,  that  the 
vendor  cannot  make  title  before  the  time  stipulated  for  making 
it  by  the  contract,  it  is  sufficient  if  he  is  able  to  do  so,  at  the 
time  he  agreed  to  make  it,  which  is  the  case  here.  That  no 
fraud  is  chargeable  in  the  bill:  the  mere  fact  that  the  incum- 
brance was  not  disclosed  by  Lehr,  is  not  evidence  of  a  fraudu- 
lent concealment.  He  insisted  that  the  principle,  that  time 
was  of  the  essence  of  a  contract,  did  not  apply  to  a  case  like 
this,  and  that  if  it  did,  there  was  no  right  to  demand  the  title, 
when  the  rescision  was  attempted  by  complainant. 

ORMOND,  J. — The  facts  of  this  case  are,  that  in  January, 
1837,  the  defendant,  Lehr,  purchased  of  the  defendant,  Kinkle, 
a  lot  of  land  in  Huntsville,  at  the  price  of  four  thousand  one 
hundred  dollars,  of  which  sum,  one  thousand  one  hundred  dol- 
lars was  paid  down,  and  the  residue  secured  by  three  notes  of 
one  thousand  dollars  each,  falling  due  in  one,  two  and  three 
years;  Kinkle  executing  a  bond  to  make  title  on  payment  of 
the  purchase  money;  at  the  time  of  the  purchase,  a  mortgage 
existed  for  a  large  sum  of  money  on  the  lot  in  question,  and 
other  property  created  by  Kinkle,  but  of  which  Lehr,  at  the 
time  of  the  sale,  had  express  notice. 

In  December,  of  the  same  year,  Lehr  sold  the  land  to  the 
complainant,  for  four  thousand  dollars^  payable  in  equal  instal- 
ments in  four  years;  two  bonds  for  one  thousand  dollars  each, 
being  executed,  payab  le  to  Kinkle,  and  received  by  him  in  lieu 
of  two  of  the  notes  held  by  Kinkle  on  Lehr:  at  the  time  of  the 
sale,  the  complainant  received  from  Lehr  the  title  bond,  which 
Kinkle  had  executed,  with  an  indorsement  thereon,  by  Lehr, 
by  which  he  "  insured"  that  the  title  should  be  made  to  Steele, 
according  to  the  stipulation  of  the  bond.  At  the  time  of  the 
sale,  Lehr  did  not  disclose  to  the  complainant,  the  existence  of 
the  mortgage,  nor  does  it  appear  that  he  had  any  knowledge 
of  it. 

On  the  first  January,  1839,' the  complaihant  offered  to  Kin- 
kle to  pay  his  note  due  at  that  time,  and  any  balance  remaining 
due  of  the  first  note  of  Lehr  to  Kinkle,  and  demanded  a  title, 
which  Kinkle  being  unable  to  make,  in  consequence  of  the 
mortgage,  he  declared  his  intention  to  abandon  the  premises, 
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and  rescind  the  contract,  and  did  so  accordingly;  and  the  object 
of  this  bill  is  to  have  the  contract  rescinded,  and  the  notes  for 
the  purchase  money  delivered  up  and  cancelled. 

It  is  not  charged  in  the  bill,  that  their  was  any  unfair  practice 
resorted  to  on  the  part  of  Lehr,  to  prevent  the  complainant  from 
being  apprised  of  the  mortgage  on  the  land,  which  it  is  stated 
in  the  answer  of  both  defendants,  had  been  duly  recorded,  and 
was  a  matter  of  general  notoriety  in  the  town  of  Huntsville,  in 
which  all  the  parties  lived,  and  the  question  is,  whether  in  a 
case  like  the  present,  the  mere  omission,  on  the  part  of  Lehr,  to 
state  the  fact  of  the  existence  of  the  mortgage,  will  in  law, 
amount  to  fraud. 

Where  a  vendor  professes  to  be  able  to  make  a  clear  title 
in  fee,  either  by  a  direct  assertion  to  that  effect,  or  while  he 
offers  to  make  such  a  title,  by  concealing  the  fact  of  his  ina- 
bility to  do  so,  his  conduct  cannot  be  otherwise  than  fraudulent. 
It  cannot  be  reconciled  with  fair  dealing,  because  he  knows  at 
the  time,  that  a  disclosure  of  the  truth  of  the  case,  would  pre- 
vent the  sale,  and  therefore  in  such  a  case,  if  the  purchaser  is 
not  chargeable  with  negligence,  the  contract  may  be  rescinded 
by  him  even  before  an  eviction;  as  was  held  by  this  Court  in 
the  case  of  Young  v.  Harris,  2  Ala.  Rep.  See  also  Edwards 
V.  McLeay,  Cooper,  308. 

Here,  there  was  no  charge  that  there  was  express  fraud  by 
false  assertion,  or  any  device  resorted  to,  to  put  the  complain-  ' 
ant  off  his  guard,  and  prevent  inquiry  into  the  true  state  of  the 
title;  nothing  in  short,  existed  which  could  be  considered  "  in- 
dustrious" concealment.  The  mere  silence  of  Lehr,  at  the 
time  of  the  sale,  will  not  of  itself,  in  our  opinion,  be  a  fraudulent 
concealment.  A  fraudulent  concealment,  is  the  failure  to  dis- 
close a  material  fact,  which  the  vendor  knows  himself,  which  he 
has  a  right  to  presume  the  person  he  is  dealing  with,  is  ignor- 
ant of,  and  of  the  existence  of  which  the  other  party  cannot,  by 
ordinary  diligence,  become  acquainted.  Although  fraud  may 
be  inferred  from  other  facts,  it  is  never  presumed,  and  it  would 
be  the  grossest  injustice  to  infer  fraud  from  the  mere  silence  of 
a  vendor  of  the  existence  of  an  incumbrance,  where  the  ab- 
stract of  the  title  was  sufficient  to  put  the  purchaser  on  enqui- 
ry. In  the  case  cited  of  Edwards  v.  McLeay,  and  which  is 
one  of  the  strongest  in  favor  of  relief  to  be  found  in  the  books 
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stress  is  laid  on  the  fact,  that  the  defect  of  title,  could  not  be 
collected  from  the  abstract. 

In  this  case,  the  complainant  knew  that  the  title  was  in  Kin- 
kle, and  by  inquiry,  could  have  ascertained  its  condition;  his 
failure  to  do  so,  is  chargeable  only  on  himself,  and  is  a  want  of 
that  common  or  ordinary  diligence,  which  a  Court  of  Chancery 
always  requires,  in  cases  like  the  present,  before  its  aid  can  be 
obtained.  In  the  case  of  Young  v.  Harris  cited  from  2  Ala. 
Rep.  where  there  was  a  fraudulent  concealment,  the  contract 
was  rescinded,  expressly  on  the  ground  that  the  purchaser 
could  not  by  ordinary  diligence,  have  discovered  the  defect  of 
the  title,  and  the  same  principle  was  again  affirmed  in  the  case 
of  Camp  V.  Camp,  2  Ala.  Rep. 

It  may  be  added,  that  a  Court  of  Chancery  will  not  impute 
fraud,  when  the  facts  and  circumstances  out  of  which  it  must 
arise,  may  consist  with  pure  intentions  ;  but  to  create  such  an 
imputation,  the  facts  must  be  such,  that  they  are  not  explicable 
on  any  other  reasonable  hypothesis.  Yet,  it  is  perfectly  con- 
sistent with  all  the  facts  stated  in  the  bill,  that  Lehr  was  acting 
with  entire  good  faith. 

By  the  original  contract  between  Lehr  and  Kinkle,  it  was 
stipulated  that  the  notes  for  the  payment  of  the  land,  which 
became  due  in  January,  1838,  1839  and  1840,  might  be  dis- 
charged in  the  notes  of  solvent  men  in  North  Alabama.  The 
case  has  been  argued,  as  if  these  notes  could  be  tendered  at  any 
time,  and  a  title  demanded;  but  it  is  very  certain,  that  Kinkle  sti- 
pulated to  retain  the  title  until  the  last  period  of  time  arrived, 
otherwise  it  might  happen  that  the  person  whose  notes  was  ten- 
dered, though  solvent  at  the  time,  might  not  be  so  when  the 
notes  became  due,  yet  the  title  was  not  to  be  made  until  the 
notes  were  paid  and  satisfied.  This  stipulation  being  for  the 
benefit  of  Kinkle,  he  might  waive,  and  it  is  insisted  he  has 
done  so. 

The  allegations  of  the  bill  admitted  by  the  answer,  which 
are  supposed  to  establish  this  proposition,  are  the  following : 
"  Your  orator  made  a  contract  with  said  Lehr,  whereby  your 
orator  purchased  of  him  the  parcel  of  ground  aforesaid,  with  , 
an  express  understanding,  between  said  Lehr  and  your  orator, 
that  a  good  and  clear  fee  simple  title  should  be  made  thereof, 
to  your  orator;  so  soon  as  the  notes  made  by  said  Lehr  to  said 
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Kinkley  for  said  ground,  should  be  discharged  as  aforesaid,  in 
pursuance  of  which  the  said  Lehr,  on  the  day  and  year  last 
aforesaid,  by  his  written  instrument,  signed  by  him  on  the  back 
of  said  title  bond,  assigned  the  said  title  bond  to  your  orator,  as 
follows :  I  assign  to  G.  M.  Steele,  the  within  bond,  for  a  title, 
and  all  the  benefits  to  which  I  am  entitled  under  the  same,  and 
hereby  insure  that  the  title  shall  be  made  according  to  said 
bond,  excepting  that  the  same  shall  be  made  to  said  Steele. 

"  As  part  of  the  consideration  of  your  orators  said  purchase, 
and  for  the  purpose  of  performing  said  Lehr's  contract  of  pur- 
chase aforesaid,  your  orator,  pursuant  to  an  agreement  between 
himself,  said  Kinkle,  and  said  Lehr,  to  that  effect,  and  in  ac- 
cordance with  the  terms  of  your  orator's  said  purchase,  execu- 
ted his  two  writings,  obligatory  on  the  day  aiKl  year  last  afore- 
said, and  bearing  that  date  to  said  Kinkle,  in  payment  of  the 
two  instalments  from  Lehr  to  Kinkle,  which  were  payable  ac- 
cording to  the  condition  of  the  said  title  bond,  on  the  1st  Janu- 
ary, 1839,  and  1840."  -   '^ 

There  is  certainly  some  ambiguity  in  the  facts  here  stated, 
but  a  very  slight  examination  will  show,  that  it  was  not  the  in- 
tention of  the  parties,  by  this  arrangement,  to  make  any  other 
change  in  the  original  contract,  than  to  substitute  the  complain- 
ant for  Lehr,  in  the  purchase  of  the  land — which  arrangement 
was  obviously  intended  for  the  security  of  the  complainant ; 
that  no  further  charge  in  the  originql  contract  was  contempla- 
ted by  the  parties,  is  evident,  both  by  the  assignment  of  the 
bond  and  the  terms  in  which  it  is  conceived.  If,  as  now 
contended  for,  the  delivery  to  Kinkle  of  the  notes  of  the  com- 
plainant, discharged  the  condition  of  the  bond  for  title,  why  was 
the  bond  assigned  to  the  complainant,  and  the  benefits  to  be  de- 
rived therefrom  to  Lehr,  conveyed  to  the  complainant?  And 
especially,  what,  propriety  would  there  be  in  requiring  Lehr  to 
*^'- insure"  that  the  title  would  be  made  according  to  the  bond? 
Certainly,  all  this  imports  that  the  title  should  be  made  in  future, 
by  the  performance  of  the  condition  of  the  bond. 

That  condition  wes,  to  pay  in  notes  of  solvent  men,  in  North 
Alabama,  at  stipulated  periods  of  time.  It  is  not  necessary  now 
to  inquire,  whether  on  the  delivery  of  the  last  note  to  Kinkle, 
of  a  man  then  solvent,  he  would  have  been  required  immediate- 
ly to  make  title,  or  whether  the  true  meaning  of  the   contract 
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is  not,  that  the  title  was  not  to  be  made  until  the  solvency  of  the 
makers  of  the  notes  was  ascertained  by  payments,  because,  at 
all  events,  it  is  very  certain  that  the  meaning  of  the  contract  is, 
that  the  persons  whose  notes  could  thus  be  given  in  discharge 
of  the  contract,  were  to  be  solvent  at  the  time  they  were  due, 
and  payable. 

The  bonds  were  executed  by  the  complainant,  on  the  4th 
December,  1837,  for  the  payment  of  one  thousand  dollars  on 
the  1st  January,  1839,  and  a  like  sum  on  the  1st  January,  1840. 
If  these  bonds,  as  is  now  contended,  were  received  in  satisfac- 
tion of  the  obligation  ot"  Lehr,  and  thereby  discharged  the  con- 
dition of  the  bond  for  title,  Kinkle  became  himself  the  guaran- 
tor of  the  continuing  solvency  of  the  complainant.  If  there  had 
been  such  a  radical  change  as  this,  made  in  the  contract  ori- 
ginally entered  into,  it  should  have  been  stated  explicitly  and 
plainly,  so  that  it  could  have  been  met  and  answered,  and  not 
left  to  doubtful  and  ambiguous  interpretation.  It  was  also  in- 
cumbent on  the  complainant,  to  have  explained  the  incongrui- 
ty and  inconsistency  of  the  contract  now  set  up  with  the  fact  of 
his  taking  an  assignment  of  the  title  bond  to  Lehr,  with  the  war- 
ranty of  the  latter,  that  the  title  would  be  made  according  to 
its  terms. 

The  answers  of  both  defendants,  are  opposed  to  any  such 
construction  of  the  contract.  They  both  deny  the  ignorance  of 
complainant,  of  the  existence  of  the  incumbrance  which  they 
say  was  matter  of  general  notoriety  in  the  place  where  all  the 
parties  lived,  and  was  there  recorded ;  and  Kinkle  says,  that 
he  refused  to  make  title  when  demanded  by  the  complainant, 
because  he  was  not  hound  to  do  so,  until  after  payment  of  the 
whole  amount  due  him  ;  language  which  is  irreconcilable  with 
the  contract  now  set  up  by  the  complainant. 

It  appears  that  Kinkle  is  now  able  to  make  title  to  the  lot, 
and  tenders  a  title  in  his  answer,  but  the  view  of  the  case  here 
taken,  renders  it  unnecessary  to  consider  that,  and  other  ques- 
tions made  at  the  bar.  Let  the  decree  of  the  Chancellor,  dis- 
solving the  injunction,  be  affirmed. 
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1.  A  proceeding  against  a  constable,  by  motion,  for  failing  to  make  money  upon  an 
execution,  when  he  could  have  done  so  by  the  use  of  due  diligence,  can  not,  after  the 

'  death  of  the  coustable,  pending  the  motion,  be  revived  against  the  administrator, 
because  the  revival  of  the  suit  is  not  provided  for  by  statute. 

Writ  of  error  to  the  Circuit  Court  of  Coosa  county. 

THIS  suit  was  commenced  in  the  Circuit  Court,  against 
James  M.  Logan,  by  motion,  setting  forth  that  he,  as  consta- 
ble, received  two  executions  in  favor  of  the  plaintiff,  against 
Martin  L.  Daniel,  on  which  the  said  Logan  failed  to  make  the 
money,  as  required  by  the  mandate  of  the  executions,  which  he 
might  have  made  by  the  use  of  due  diligence.  The  notice  of 
this  motion  is  dated  the  13th  February,  1839,  but  there  is  no- 
thing in  the  record  showing  any  service. 

At  the  March  term,  1840,  the  death  of  the  defendant  was 
suggested,  and  a  sci.fa.  ordered  to  issue  to  John  Logan,  his 
administrator.  This  was'executed  on  the  administrator  on  the 
4th  of  July,  1840,  and  on  its  return,  he  was  made  a  party  to 
the  suit,  and  the  cause  continued. 

At  the  next  term,  the  plaintiff  filed  a  suggestion,  setting  out 
the  same  cause  of  action  as  stated  in  the  notice,  and  to  this  the 
administrator  demurred.  The  Court  overruled  the  demurrer, 
and  the  administrator  then  pleaded  the  statute  of  non-claim, 
setting  out  his  appointment  as  administrator  on  the  21st  Octo- 
ber, 1839  ;  that  publication  was  made  according  to  law,  and 
that  the  demand  was  not  presented  to  the  administrator  within 
eighteen  months,  as  required  by  law. 

The  plaintiff  demurred  to  this  plea,  and  the  Court  sustained 
the  demurrer.  Issue  was  then  joined  on  the  suggestion,  and  a 
verdict  returned  for  the  plaintiff,  on  which  judgment  was  ren- 
dered. 

The  defendant  now  prosecutes  his  writ  of  error,  and  insists 

that  the  Court  erred  in  reviving  the  suit,  it  not  surviving  by 

law,  andalso  in  overruling  the  plea  of  non-claim. 
23 
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MoRRiss,  for  the  plaintiff  in  error,  relied  on  the  want  of  any 
statute,  authorising  the  revival  of  such  a  suit. 

Baylor,  contra,  insisted  that  the  securities  of  the  constable 
would  be  liable  for  this  nnisfeasance,  and  when  a  recovery  was 
had  by  the  plaintiff  against  them,  they,  in  their  turn,  could  have 
an  action  against  the  adnninistrator.  If  such  a  result  could  be 
thus  produced,  no  good  reason  could  be  given  for  not  permit- 
ting the  plaintiff  at  once,  to  go  against  the  administrator. 

GOLDTHWAITE,  J.— The  decision  of  thechief  question 
involved  in  this  cas6,  is  somewhat  important,  inasmuch  as  it 
will  affect  the  course  of  proceeding  in  a  large  class  of  cases. — 
Motions  for  summary  judgments,  although  they  partake  much 
of  the  character  of  suits,  are  unknown  to  the  common  law, 
and  must  therefore,  be  entirely  governed  by  the  several  statutes 
which  authorise  this  mode  of  procedure.  The  one  which  war- 
rants the  motion  we  are  now  considering,  in  addition  to  giving 
a  new  remedy  for  a  common  law  liability,  inflicts  a  penalty 
beyond  it.  If  we  were  doubtful,  with  respect  to  the  power  of 
the  Court  to  mould  the  practice  so  as  to  conform  to  the  com- 
mon law,  in  cases  where  no  additional  liability  was  superadded, 
w^e  can  have  none^  in  such  a  case  as  this,  because  the  plaintiff 
would  not  be  entitled  to  the  statutory  penalty,  if  he  pursued  his 
remedy  by  the  ordinary  mode  of  suit.  In  most  of  these  sum- 
mary proceedings  against  officers  for  a  neglect  of  duty,  the 
plaintiff  might  have  case  or  assumpsit,  at  his  election,  and  if 
he  elected  the  former  mode  of  action,  he  would  not  be  entitled 
to  revive  his  suit,  although  he  might  so  have  brought  his  action 
as  to  proceed  against  an  administrator. 

So,  likewise,  it  cannot  admit  of  question,  but  the  party  plain- 
tiff might  pursue  the  sureties  for  the  neglect  of  the  principal, 
and  they,  in  case  of  payment,  would  be  entitled  to  indemnity 
from  his  estate. 

"Yet,  none  of  these  cases  warrant  the  revival  of  suits  un- 
known to  the  common  law,  and  in  the  absence  of  particular 
statutory  regulations,  authorising  such  revival. 

Hence  we  conclude,  that  there  was  error  in  making  the  ad- 
ministrator a  party  in  this  cause,  by  a  revival  of  the  suit. 
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This  conclusion  renders  it  unnecessary  to  examine  the  other 
point,  respecting  the  plea  of  the  statute  of  non-claim. 
Let  the  judgment  be  reversed. 


£sLAVA  V.  Rigeaud. 


1.  A  writ  of  error  will  not  lie  to  revise  an  order  quashing  an  attachment  issued 
under  the  act  of  December,  1837,  as  ancillary  to  an  action  pending  at  law  : 
and  though  the  plaintiff  recovers  a  judgment  in  the  principal  case,  and  sues 
out  a  writ  of  error  to  review  it,  the  Court  will  not  examine  the  order  on  the  at- 
tachment.  Semble,  in  snch  case,  the  plaintiff's  remedy,  if  injured,  is  by  man- 
damus, 

I 

TJhis  case  comes  here  by  appeal  from  the  Circuit  Court  of 
Mo#le. 


IT  appears  from  the  record,  that  the  plaintiff  brought  an  ac- 
tion of  covenant  against  the  defendant,  and  another  in  the 
County  Court  of  that  county,  for  the  recovery  of  a  sum  of  mo- 
ney, v^hich  they  had  undertaken  by  deed  to  pay  him  as  rent 
for  the  occupancy  of  a  house.  Pending  this  suit,  and  as  ancil- 
lary to  it,  the  plaintiff  made  an  affidavit,  that  the  defendant, 
Rigeaud,^was  "about  to  remove  out  of  the  State  of  Alabama, 
so  that  the  ordinary  process  of  law  cannot  be  served  6n  him,** 
&c.;  and  having  executed  a  bond  in  due  form,  an  attachment 
issued  accordingly.  At  the  return  term  of  the  attachment,  it 
was  quashed  by  the  County  Court,  on  motion.  From  that  de- 
cision the  plaintiff  appealed  to  the  Circuit  Court,  and  there  the 
judgment  quashing  the  attachment,  was  affirmed ;  and  this 
last  judgment  is  now  complained  of.  It  is  admitted,  that  a 
judgment  has  been  rendered  in  the  principal  case  by  the  Coun- 
ty Court,  in  favor  of  the  plaintiff. 

Peck,  for  the  plaintiff  in  error. 
Gibbons,  for  the  defendant. 
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COLLIER,  C.  J. — The  eighth  section  of  the  act  of  Decem- 
ber, 1837,  enacts,  that  when  a  suit  shall  be  commenced  in  any 
Circuit  or  County  Court  of  this  State,  and  the  defendants,  or 
any  one  or  more  of  them,  shall  abscond  or  secrete  him,  her 
or  themselves,  or  shall  remove  out  of  this  State,  or  be  about  to. 
remove  out  of  this  State,  or  shall  be  about  to  remove  his,  her  or 
their  property,  out  of  this  State,  or  be  about  to  dispose  of  his, 
her  or  their  property,  fraudulently,  with  intent  fo  avoid  the 
payment  of  the  debt,  or  demand  sued  for,  on  oath  thereof  be- 
ing made  by  the  plaintiff,  his  agent,  attorney,  or  factor,  &c. 
and  bond  executed  with  surety,  &c.  an  attachment  shall  issue 
in  favor  of  the  plaintiff,  against  the  estate  of  the  defendant,  re- 
turnable to  the  Court  in  which  suit  had  been  originally  com- 
menced. The  attachment  thus  provided  for,  "shall  be  issued, 
executed  and  returned,  as  near  as  may  be,  in  the  same  manner 
as  original  attachments,  and  the  said  affidavit  and  bond  and 
attachment,  when  returned,  shall  be  filed  with  the  papers  in 
the  original  suit,  and  shall  constitute  a  part  thereof,  and  the 
plaintiff  in  said  suit,  may  proceed  to  judgment,  as  in  other  cases, 
and  the  original  suit  shall  not  be  delayed."  ^ 

It  is  insisted  by  the  plaintiff,  that  the  attachment  issued  in 
this  case,  being  in  conformity  to  the  act  cited,  was  improperly 
quashed.  Preliminary  to  the  consideration  of  this  argument, 
we  will  inquire  whether  the  decision  of  the  County  Court  is  re- 
visabie  on  error.  A  writ  of  error  lies  from  a  sentence,  judgment 
or  decree,  which  definitively  settles  or  determines  the  cause. 
Clausen  v.  Shotwell,  12  Johns.  Rep.  31  ;  Beal  v.  Doughty, 
3  Binn.  Rep.  432  ;  Boyle  v.  Zacharie  &  Turner,  6  Peters,  648; 
Rutherford  v.  Fisher,  4  Dall.  Rep.  22,  and  many  decisions  of 
this  Court.  An  interlocutory  judgment,  if  subject  to  correc- 
tion by  any  other  tribunal  than  that  rendering  it,  must  be  ope- 
rated upon  by  the  aid  of  some  other  process. 

The  idea  advanced  by  the  plaintiff's  counsel,  that  the  attach- 
ment constituted  a  suit  in  itself,  and  the  judgment  quashing  it^ 
was  final,  is  opposed  to  the  express  terms  of  the  statute,  which 
declare  that  it  shall  constitute  a  part  of  "  the  original  suit."  It 
in  then  but  assistant  process  given,  to  enable  the  plaintiff  to 
majve  the  action  commenced  by  him,  the  more  effectual.  If  a 
writ  of  error  was  allowed  in  such  a  case,  it  might,  instead  of 
advancing,  greatly  embarrass  the  administration  of  justice.     If 
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the  judgment  in  the  principal  case,  was  adverse  to  what  the 
plaintiff  considered  his  rights,  he  might  prosecute  a  writ  of  er- 
ror to  review  it;  and  thus,  instead  of  one,  there  would  be  two 
causes,  pending  in  the  appellate  Court  at  the  same  time,  found- 
ed upon  a  single  suit.  Suppose  the  plaintiff  should  be  success- 
ful in  reversing  the  order  on  the  attachment,  but  fail  in  show- 
ing the  judgnient  in  the  action,  to  be  erroneous,  what  would  it 
avail  him.  The  action  being  at  an  end,  it  is  clear,  he  could  not 
prosecute  his  attachment  further.  These  reasons,  in  addition 
to  the  authority  noticed,  are  sufficiently  potent,  to  authorise  a 
revising  Court  to  repudiate  a  cause  circumstanced  as  the 
present. 

But  even  if  the  writ  of  error  had  been  sued  out  to  review  the 
judgment  in  the  action,  the  question,  whether  the  order  quash- 
ing the  attachment  was  erroneous,  could  not  be  raised.  That 
a  party  may  prosecute  a  writ  of  error  to  reverse  or  correct  a 
judgment  in  his  favor,  cannot  be  questioned,  but  the  appellate 
Court  in  such  a  case,  only  inquires  whether  the  plaintiff  has 
been  prejudiced,  or  in  other  words,  whether  the  judgment  is 
not  imperfect,  and  fails  to  do  him  complete  justice.  A  party 
suing  upon  a  promissory  note,  or  for  the  recovery  of  two  spe- 
cific articles  of  property,  may  complain,  that  he  has  not  re- 
covered all  the  interest  to  which  he  was  entitled  in  the  one;  case, 
or  but  one  of  the  articles  of  property  in  the  other.  But,  if  the 
plaintiff  has  a  verdict  for  all  that  he  demands  in  the  action,  he 
can  allege  nothing  further  on  error.  It,  however,  by  no  means 
follows,  if  the  plaintifTs  attachment  was  improperly  dismissed, 
that  he  is  remediless.  Superior  Courts  frequently  award  writs 
of  mandamus  to  correct  the  acts  of  inferior  jurisdiction,  or  to 
compel  them  to  act  where  they  refuse  to  proceed  in  obedience 
to  law.  And  where  there  is  no  other  appropriate  common  law 
remedy,  such  proceeding  is  frequently  resorted  to.  The  Peo- 
ple v.  The  Superior  Court  of  N.  York,  10  Wend.  Rep.  285; 
ex  parte  Davenport,  6  Peters'  Rep.  661  ;  ex  parte  Bradstreet, 
7  Peters'  Rep.  634;  ex  parte  Hoyt,  13  Peters'  Rep.  279;  Life 
and  F.  Ins.  Co.  of  N.  York  v.  Adams,  9  Peters'  Rep.  573 ; 
Jones,  ex  parte,  1  Ala.  Rep.  N.  S.  15,  and  cases  there  cited. 

From  this  view,  it  results  that  the  writ  of  error  from  the 
County  to  the  Circuit  Court  was  improvidently  issued,  and 
should  have  been  dismissed,  but  instead  of  thus  disposing  of 
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the  case,  the  judgment  of  the  former  Court  was  affirmed.  In 
this  the  Circuit  Court  erred,  and  its  judgment  is  here  reversed, 
and  this  Court  proceeding  to  render  such  a  judgment  as  should 
have  been  rendered  by  that  Court,  adjudges,  that  the  writ  of 
error  from  the  County  to  the  Circuit  Court,  be  dismissed ;  that 
the  defendants  pay  the  costs  of  this  Court,  and  the  plaintiif,  the 
costs  of  the  Circuit  Court. 


Clark's  adm'rs  v.  Stoddard,  Miller  &  Co. 

1.  Where  one  of  two  partners,  to  a  writ  sued  out  against  the  firm,  acknowledged  ser- 
vice of  the  writ,  thus — "  I  hereby  acknowledge  service  of  the  within  original  writ, 
waiving  copy  ;  signed,  Thomas  S.  Clark,  one  of  the  firm  of  Clark  &  Law" — held, 
that  this  was  not  an  acknowledgment  of  service  of  the  writ  on  behalf  of  the  firm. 

2.  The  voluntary  appearance  of  an  administrator,  and  consent  to  become  a  party  to  the 
suit,  is  an  admission  of  record  that  his  intestate  was  served  with  process. 

3.  The  plaintiffmay  discontinue  as  to  those  partners  on  whom  the  writ  is  not  served, 
and  if  the  defendant  served  with  process,  die  pen-ling  the  suit,  the  action  will  sur- 
vive against  his  representatives. 

4 .  The  want  of  a  formal  issue  eannot  be  objected  to,  on  error,  when  the  record  shows 
that  the  parties  appeared  and  submitted  their  cause  to  a  jury. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

THIS  action  was  assumpsit  in  the  Court  below,  brought  by 
the  defendants  in  error  against  Thomas  S.  Clark  and  Augustus 
Law,  partners,  under  the  style  of  Clark  &  Law.  The  writ 
was  acknowledged  by  Clark,  thus:  "I  hereby  acknowledge  le- 
gal service  of  the  within  original  writ,  waiving  copy  writ." 
Signed,  "  Thomas  S.  Clark,  one  of  the  firm  of  Clark  &  Law." 
At  a  succeeding  term  of  the  Court,  the  suit  was  dismissed  as 
to  Law,  and  the  death  of  Clark  suggested,  upon  which  the  Court 
made  an  order,  that  a  scire  facias  issue  to  the  plaintiffs  in  error, 
adm'rs  of  Clark.  At  the  next  term,  final  judgment  was  thus 
entered. 

"This  day  came  the  plaintiffs,  by  their  attorney,  and  the 
death  of  the  defendant,  Thoma.s  S.  CInrk.  Cwho  was  served 
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with  process)  being  suggested,  and  not  denied,  then  comes 
Simeon  Goldsby  and  Sarah  Clark,  adm'r  and  adm'x,  of  said 
Thomas  S.  Clark,  and  consent  to  become  parties  defendants 
to  this  suit.  Thereupon  came  a  jury,  &c.  who  upon  their  oaths, 
do  say,  we^the  jury,  find  for  the  plaintiffs,  and  assess  their  dam- 
age, &c.  Therefore,  it  is  considered,  &c. 

From  this  judgment,  this  writ  of  error  is  prosecuted.  The 
assignments  of  error  are, 

1.  Thomas  Clark  was  not  before  the  Court. 

2.  It  was  error  to  order  a  sei.fa. 

3.  ft  was  error  to  make  his  adm'rs  parties. 

4.  The  cause  was  discontinued. 

5.  There  was  no  issue  to  try. 

T.  Clay,  for  plaintiff  in  error. 

ORMOND,  J. — An  acknowledgment  of  the  service  of  pro- 
cess, is  sufficient,  if  shown,  to  have  been  made  by  the  party. — 
The  recital  in  the  judgment,  that  Clark  was  served  with  pro- 
cess, would  perhaps  be  sufficient  to  show  that  such  proof  was 
made,  as  the  Court  could  not  be  certified  of  the  fact,  in  any 
other  mode.  But  in  addition  to  this,  we  find  that  the  adm'rs 
of  Clark,  came  in  and  consented  to  become  parties  to  the  suit. 
This  is  an  admission  of  record,  that  the  process  was  served  on 
their  intestate,  and  disposes'of  the  two  first  assignments  of 
error. 

By  virtue  of  a  statute  of  this  State,  when  a  writ  issues  against 
a  firm,  the  service  of  the  writ  by  the  sheriff  on  one  of  the  part- 
ners, will  authorise  him  to  return  it,  executed  on  all ;  or  if  he 
return  the  fact,  that  it  was  executed  on  one,  it  is  an  execution 
inlaw,  on  all  the  partners  named  in  the  writ. 

At  an  early  period  in  the  history  of  this  Court,  in  the  case  of 
Click  and  Morgan  v.  Click,  Minor's  Rep.  79,  it  was  held,  that 
an  acknowledgment  of  service  of  the  writ  by  one  partner,  was 
service  on  all.  Without  questioning  that  decision  in  the  pre- 
sent case,  we  are  of  opinion,  that  in  this  case,  the  acknowledg- 
ment of  service  of  the  writ  by  Clark,  was  not  intended  by  him 
as  an  acknowledgment  in  the  name  of,  or  on  behalf  of  the  firm. 
It  is  true,  he  calls  himself  one  of  the  firm  of  Clark  &  Law,  but 
the  acknowledgement  is  expressly  made  for  himself,  individual- 
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ly,  and  cannot  operate  beyond  that  expressed  intention.  It 
becomes  necessary,  therefore,  to  consider  whether  the  discon- 
tinuance of  the  suit  as  to  Law,  was  a  discontinuance  of  the  ac- 
tion. This  question  has  been  decided  by  this  Court,  in  the  case 
of  Earbee  v.  Evans  &  Carman,  1  Ala.  Rep.  295,  where  it  was 
held,  that  under  our  statute,  a  plaintiff  might  discontinue  as  to 
those  partners  on  whom  the  writ  was  not  served. 

It  is  also  objected  that  the  suit  could  not  be  revived  against 
the  personal  representatives  of  Clark.  It  might  perhaps  be 
considered  that  when  the  legislature  authorized  a  suit  against 
any  member  of  a  firm  in  his  individual  capacity,  it  would  fol- 
low, that  in  the  event  of  his  death,  pending  the  suit,  it  would 
survive  against  his  representative.  Whether  this  is  a  legiti- 
mate conclusion  or  not,  we  are  satisfied,  that  under  the  equity 
of  the  act,  "to  amend  judicial  proceedings  at  common  law,  in 
regard  to  suits  against  co-partners,"  approved  1st  February, 
1839,  the  revival  of  this  suit  against  the  personal  representa- 
tives of  Clark,  may  be  supported. 

It  remains  but  to  inquire,  whether  the  wantof  a  formal  issue, 
appearing  in  the  record,  will  be  available  on  error. 

The  current  of  decision  in  this  Court,  for  some  years  past, 
has  been  to  disregard  those  matters  of  form  which  do  not  af- 
fect the  merits  of  the  case,  and  which  are  in  general,  waived  by 
the  parties  themselves  in  the  Court  below.  When  the  parties 
appear,  and  submit  their  cause  to  a  jury,  we  must  presume,  if 
no  issue  appears  in  the  record,  that  it  was  waived  by  the  par- 
ties ;  that  the  defendant  having  no  defence  to  make,  permitted 
judgment  to  pass  without  opposition. 

Let  the  judgment  be  affirmed. 
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1.  To  a  plea  of  non  claim,  it  is  proper  to  reply,  that  the  debts  sued  for  were 
contracted  in  the  states  of  Mississippi  and  Louisiana,  as  debts  contracted  out 
of  the  state  are  expressly  prohibited  from  the  operation  of  the  statute. 

2.  To  a  plea  of  plene  administravit,  it  is  proper  to  reply  that  on  a  certain  day 
before  the  commencement  of  the  suit,  and  on  divers  days  between  that  and  the 
day  of  pleading  the  plea,  defendant  had  assets  in  his  hands  sufficient  to  pay 
the  debt,  which  he  could  and  ought  so  to  have  applied. 

3.  When  the  verdict  and  judgment  against  an  administrator  are  in  the  usual 
form,  and  issues  appear  on  the  pleas  of  non  assumpsit  and  the  statute  of  limi- 
tations, if  is  not  error  that  the  verdict  does  not  show  the  amount  of  assets,  al- 
though  the  plea  of  plene  administravit  is  also  pleaded,  but  no  issue  of  fact  on 
it  framed  to  the  jury,  and  the  plea  being  disposed  of  on  demurrer  to  the  repli- 
cation. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  county. 

ASSUMPSIT  on  a  promissory  note,  with  the  common 
counts.  The  defendant  pleaded  non  assumpsit,  and  the  sta- 
tute of  limitations  to  the  money  counts  ;  and  the  statute  of  non 
claim  and  plene  administravit  to  all  the  counts.  The  plain- 
tiff replied  to  the  plea  of  the  statute  of  limitations,  that  the 
>  cause  of  action  accrued  within  six  years  next  before  the  com- 
mencement of  the  suit ;  to  the  plea  of  the  statute  of  non  claim, 
that  the  debt  sued  for,  was  contracted  in  the  States  of  Missis- 
sippi and  Louisiana ;  and  to  the  plea  of  plene  administravit, 
that  he  exhibited  his  demand  to  the  defendant  as  administra- 
tor, on  the  28th  day  of  April,  1836,  at  which  time  he  had  no- 
tice of  the  cause  of  action  and  demand,  before  the  time  of  plead- 
ing his  said  plea ;  that  on  that  day,  and  on  divers  other  days  be- 
tween that  and  the  day  of  pleading  the  said  plea,  divers  goods 
and  chattels,  which  were  of  the  said  intestate  at  the  time  of  his 
death,  of  great  value,  to  wit,  of  the  value  of  the  damages  in  the 
declaration  mentioned,  came  to  and  were  in  the  hands  of  the 
defendant  as  administrator,  to  be  administered,  wherewith  he 
could  and  might,  and  ought  to  have  satisfied  the  damages  afore- 
said; and  that  this  he,  the  said  plaintiff,  was  ready  to  veri- 
fy, &c. 

The  defendant  demurred  to  the  replcations  to  the  pleas  of 
non  claim  and  plene  administravit,  which  demurrers  were 
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overruled.  The  plaintifFthen  discontinued  his  action  as  to  the 
money  counts,  and  thereupon  came  a  jury,  who  being  sworn  to 
try  the  issue  joined,  returned  a  verdict  for  the  plaintiff  for 
$411  29,  for  which  judgement  was  rendered,  to  be  levied  de 
bonis  testator  is,  in  the  hands  of  the  administrator,  to  be  ad- 
ministered. 

The  defendant  prosecutes  this  writ  of  error,  and  assigns,  that 
the  Court  erred  in  overruling  the  demurrers  to  the  plaintiff's 
replications  to  the  pleas  of  nan  claim  and  plene  administravit ; 
and  also,  in  rendering  judgement  on  the  verdict,  inasmuch  as 
it  does  not  ascertain  what  amount  of  assets  were  in  the  hands 
of  the  defendant  to  be  administered. 

Campbell,  for  the  plaintiff  in  error,  cite(i  1  Chitty's  Plead. 
574;  2  Wms.  on  Ex.  1209;  Booth  v.  Armstrong,  2  Wash.  301; 
Rogers  v.  Chandler,  3  Mum.  66;  Eppes  v.  Smith,  4  Mum. 
466;  Siglar  v.  Haywood,  8  Wheat.  675;  Fairfax  v.  Fairfax, 
5  Cranch,  19;  Ewing  v.  Peters,  3  D.  &  E.  686. 

No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— 1.  The  statute  of  ?ion  claim,  con- 
tains an  express  exception  in  favor  of  debts  contracted  out  of 
the  State.  Aikin's  Digest,  153,  §  6.  The  replication  sets  out, 
that  the  debts  sued  for,  were  contracted  in  the  States  of  Louis- 
iana and  Mississippi,  and  therefore,  is  a  complete  answer  to  the 
plea  of  non  claim,  within  eighteen  months. 

2.  The  replication  to  the  plea  of  ple7ie  administravit  was, 
that  the  demand  was  exhibited  to  the  defendant,  at  a  day  pre- 
vious to  the  commencement  of  the  suit,  and  that  between  that 
day  and  the  day  of  pleading  the  plea,  sufficient  assets  came  to 
the  defendant's  hands,  to  be  administered,  wherewith  he  might 
and  ought  to  have  paid  the  plaintiff  his  damages.  We  can 
perceive  no  fault  in  this  replication,  as  it  is  accordant  with  the 
most  approved  forms.  The  demurrers  to  the  replications  were 
therefore  properly  overruled. 

3.  The  other  question  raised  by  the  assignment  of  errors, 
must  also  be  determined  against  the  plaintiff  in  error,  because 
there  is  no  fault  in  the  verdict  or  judgment.  Whatever  may  be 
the  proper  verdict,  when  issue  is  taken  on  the  replication  to  a 
plea  of  plene  administravit,  it  is  certain,  from  an  inspection  of 
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the  pleadings  in  this  case,  that  no  such  issue  was  ever  made. — 
The  defendant  demurred  to  the  replication,  and  when  his  de- 
murrer was  overruled,  if  he  pleaded  further,  and  to  issue,  the  re- 
cord does  not  disclose  it.  The  verdict  is  well  enough,  under 
the  issues  which  are  shown,  and  we  are  not  called  on  to  pre- 
sume another  issue,  to  make  the  judgment  erroneous. 
The  judgment  is  affirmed. 


Williams  v.  Haney. 

1.  The  plaintiff  claimed  the  slaves  in  question  under  a  bill  of  sale  which  his  wife's 
father  had  executed  and  delivered  to  her,  previous  to  her  marriage  :  the  de- 
fendant claimed  the  slaves  under  the  will  of  the  father  ;  under  the  plea  of  the 
statute  of  limitations — Held,  that  it  was  allowable  for  the  defendant  to  show 
the  nature  of  the  father's  possession,  and  that  it  was  adverse  to  the  claim  set 
up  by  the  plaintiff. 

2.  And  in  such  case,  the  will  under  which  the  defendant  claims,  was  admissible 
evidence  for  the  purpose  of  connecting  her  with  the  testator's  possession. 

3.  Evidence  is  admissible  which  is  pertinent  to  the  issue,  and  which  either  alone, 
or  in  connection  with  something  else  serves  to  elucidate  the  matters  contro- 
verted if  the  source  from  which  it  comes  is  unexceptionable. 

Writ  of  error  to  the  Circuit  Court  of  Morgan. 

The  plaintiff  in  error,  brought  an  action  of  detinue  against 
the  defendant,  in  the  Circuit  Court  of  Morgan,  for  the  recovery 
of  a  female  slave,  named  Caroline,  and  her  children,  Jenny  and 
Amanda. 

The  defendant  pleaded  Non  dethiet,  and  the  statute  of  limi- 
tations, in  short,  by  consent,  with  leave,  to  give  any  available 
special  matter  in  evidence,  and  on  issues  to  these  pleas,  the 
cause  was  submitted  to  the  jury.  On  the  trial,  the  plaintiff  ex- 
cepted to  the  ruling  of  the  Court.  From  the  bill  of  exceptions, 
it  appears  by  the  testimony  of  one  witness,  that  John  Haney, 
the  late  husband  of  the  defendant,  executed  and  delivered  a  bill 
of  sale,  to  his  daughter  Ruth,  for  the  slave  Caroline,  in  the  year 
1828  or  '29 ;  and  at  the  same  time  delivered  the  slave  to  his 
daughter.    Ruth  lived  with  her  father  from  the  time  of  the 
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gift,  until  July,  1834,  when  she  intermarried  with  the  plaintiff, 
who,  together  with  his  wife,  resided  with  her  father  until  some 
time  in  the  year  1835 :  the  slave  Caroline,  remaining  with  John 
Haney,  up  to  the  period  of  his  death,  which  occurred  in  1838. 
After  that  event,  she  remained  at  his  late  residence,  in  the  pos- 
session of  the  defendant,  until  this  action  was  brought. 

The  defendant  then  introduced  a  witness,  who  testified  that 
he  was  present  at  the  time  to  which  the  foregoing  testimony 
refers,  and  that  neither  the  donee  Ruth,  or  the  slave,  Caroline, 
was  present;  and  that  no  delivery  was  made,  either  of  the  deed 
or  slave,  at  that  time. 

The  defendant  next  offered  in  evidence,  the  will  of  John  Ha- 
ney, dated,  10th  day  of  April,  1838,  and  admitted  to  probate  in 
the  Orphans'  Court  of  Morgan,  on  the  25th  of  February,  1839. 

In  the  will,  there  is  a  clause  in  which  the  testator  gives  to 
his  wife  Keziah,  together  with  other  property,  the  slave  Caro- 
line, and  her  child  Jane,  (the  younger  child,  Amanda,  not  being 
then  born.)  To  the  admission  of  the  will  as  evidence,  the 
plaintiff  objected,  but  his  objection  was  overruled,  and  the  pa- 
per permitted  to  be  read  to  the  jury. 

The  defendant  proved,  by  one  of  the  executors  of  the  will  of 
John  Haney,  that  in  that  character  he  delivered  the  slave  Car- 
oline, and  children,  to  the  defendant,  pursuant  to  the  provisions 
of  the  will.  And  she  also  proved  by  several  witnesses,  that 
Caroline  continued  in  the  testator's  possession  until  his  death, 
and  appeared  to  be  his  property. 

The  bill  of  exceptions  concludes  as  follows:  "The  Court  ad- 
mitted the  will  to  be  read,  merely  to  show,  under  what  title 
the  defendant  claimed,  for  the  purpose  of  enabling  her  to  con- 
nect her  poesession  with  that  of  her  husband,  the  said  John 
Haney,  the  testator,  in  pleading  the  statute  of  limitations,  if 
there  should  be  other  evidence  sufficient  to  sustain  the  plea. 
To  all  of  which  evidence,  the  plaintiff  excepts,  and  prays  the 
same  to  be  signed,  sealed  and  made  a  part  of  the  record;  which 
is  done  accordingly." 

McCujNG,  for  the  plaintiff — contended,  that  the  possession 
of  the  testator  was  not  adverse  to  that  of  his  daughter,  or  son- 
in-law,  at  least  so  long  as  they  lived  with  him;  but  up  to  1834, 
when  she  married,  his  possession  was  entirely  consistent  with 
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the  title  of  his  daughter,  and  after  that  event,  up  to  1835,  the 
plaintiff  must  be  considered  to  have  had  the  actual  possession 
of  Caroline.  If  the  retention  of  possession  by  the  testator,  be 
regarded  as  the  assertion  of  a  right  of  property,  after  the  re- 
moval of  the  plaintiff  from  his  house,  the  statute  of  limitations 
would  not  bar  a  recovery  ;  for  only  about  four  years  elapsed 
after  that  time,  when  suit  was  commenced. 

Hopkins,  for  the  defendant — insisted,  that  the  question  aris- 
ing upon  the  bill  of  exceptions  was  not  whether  the  facts  there- 
in recited,  were  sufficient  to  sustain  the  statute  of  limitations, 
but  it  was,  were  they  admissible  under  the  issues.  That  they 
were  competent  evidence,  he  thought  could  not  be  disputed. 

COLLIER,  C.  J. — The  distinction  between  the  admissibili- 
ty and  the  sufficiency  of  evidence,  is  well  established,  and  has 
been  repeatedly  recognised  by  this  Court.  Evidence  which  is 
pertinent  to  the  issue,  and  which,  in  itself,  or  in  connection  with 
other  proof,  serves  to  elucidate  the  matter  in  controversy,  is 
competent,  if  the  sources  from  whence  it  comes,  are  unobjec- 
tionable. 

The  generality  of  the  exception  perhaps  brings  to  our  view, 
not  only  the  correctness  of  the  decision  of  the  Circuit  Court,  in 
admitting  the  will  of  John  Haney,  but  in  allowing  the  witnes- 
ses for  the  defendant,  to  testify  as  to  the  apparent  nature  of  his 
possession,  and  under  this  impression,  we  will  consider  the  case. 
The  defendant  interposed  two  pleas;  by  the  first,  she  denied  that 
she  detained  the  slaves  in  controversy,  to  the  prejudice  of  the 
plaintiffs;  by  the  second,  she  insisted  that  if  she  thus  de- 
tained them,  the  statute  of  limitations  barred  the  action  for  their 
recovery.  These  pleas,  threw  upon  the  plaintiff,  the  onus  of 
shewing,  prima  Jade,  that  the  slaves  were  his,  and  that  they 
were  detained  by  the  defendant.  He  introduced  proof  tending 
to  show  his  title,  and  the  detention;  and  also,  that  the  testator 
did  not  hold  the  slaves  adversely,  up  to  1835.  To  repel  the 
inferences,  deducible  from  the  plaintiffs  evidence,  it  was  certain- 
ly allowable,  for  the  defendant  to  prove  the  character  of  her  tes- 
tator's possession,  and  thus  repel  the  notion,  that  a  gift  was  made, 
or  if  made,  show  that  the  donor  had  disavowed  it,  and  in  respect 
to  the  subject  of  the  gift,  had  placed  himself  in  a  position,  an- 
tagonistical  to  the  plaintiff.     This  was  evidently  the  scope  and 
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design  of  all  her  testimony.  The  facts  proved  on  her  part, 
were  then  admissible,  and  we  think  the  sources  of  her  proof, 
were  unexceptionable.  The  statements  of  individuals,  as  to  the 
nature  of  the  testator's  possession,  and  the  employment  of  the 
slaves,  were,  perhaps,  the  only  means  by  which  an  adverse 
claim  could  be  shown ;  be  this  as  it  may,  they  were  certainly 
proper  testimony. 

In  respect  to  the  will,  it  was  admissible  for  the  defendant  to 
show  that  her  husband,  (the  supposed  donor,)  had  bequeathed 
to  her,  all  the  right  that  he  had  to  the  slaves  in  question.  The 
Court  did  not  allow  it  to  go  to  the  jury  as  proof  in  itself,  of  her 
title,  but  restricted  its  admission  to  the  sole  purpose  of  connec- 
ting her  possossion  with  that  of  her  deceased  husband,  that  she 
might  defend  herself  under  the  statute  of  limitations,  if  she  could 
adduce  sufficient  evidence  to  sustain  that  plea. 

The  question,  as  to  the  sufficiency  of  the  evidence,  does  not 
arise  upon  the  record.  If  the  plaintiff  had  desired  to  bring  up 
that  question,  he  should  have  moved  the  Circuit  Judge,  to  in- 
struct the  jury  on  such  points  as  he  deemed  material,  and  if 
dissatisfied  with  any  charge  given  or  refused,  he  could  have 
excepted,  and  had  the  opinion  of  this  Court  on  his  exceptions. 
But  in  the  aspect  in  which  the  case  is  presented,  it  is  a  mere 
question  of  the  admissibilty  of  evidence.  And  having  shown 
that  there  is  no  error,  the  judgment  of  the  Circuit  Court  is  af- 
firmed. 
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I.  A  plea  averring  that  the  note  in  suit  was  given  for  an  interest  in  two  lots  in  the  town 
of  Dadeville — that  the  lots  were  in  ibe  first  instance  purchased  by  one  W,  the  con- 
dition of  the  sale  to  him  being  that  the  title  was  not  to  be  made  until  the  payment  of 
the  purchase  money — that  W  died  without  making  full  payment: — that  with  a  know- 
ledge of  these  facts,  the  plaintiff  fraudulently  sold  the  lots  to  the  defendant,  and  can 
not  make,  or  obtain  to  be  made,  a  title  therefor;  and  that  the  defendant  has  not  now, 
and  never  had,  possession  of  the  lots:  held  to  be  bad,  1.  Because  a  plea  alledging 
fraud,  must  show  in  what  the  fraud  consists  ;  and  the  facts  stated  in  the  plea  are  no 
evidence  of  a  fraudulent  intention.  2.  When  the  contract  is  still  subsisting,  it  is  no 
defence  to  an  action  for  the  purchase  money  that  the  defendant  is  not  in  possession 
of  the  land.  3.  While  the  contract  remains  in  force,  it  is  no  defence  to  an  action 
at  law,  for  the  purchase  money,  that  the  vendor  can  not  make  a  title,  as  he  is  re- 
sponsible on  his  covenant  for  failing  to  make  title. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

TO  an  action  of  debt  on  promissory  note,  brought  by  the 
defendant  in  error,  in  the  Court  below,  the  plaintiff  in  error 
pleaded,  that  the  note  on  which  the  action  was  founded,  was 
given  for  the  north  halves  of  two  lots,  in  the  town  of.Dadeville; 
that  said  lots  were  purchased  from  the  Commissioners  of  Dade- 
ville, by  one  John  C.  Webb,  and  as  a  consideration  of  the  sale,the 
payment  for  said  lots  was  to  be  made  before  they  could  be  ob- 
tained from  the  Commissioners;  that  the  plaintiff,  who  purchas- 
ed the  lots  from  Webb,  well  knew  at  the  time  he  sold  said  lots 
to  defendant,  that  Webb  had  not  made  payment  to  the  Commis- 
sioners, and  he  also  knew  the  condition  which  required  such  pay- 
ment, before  a  title  could  be  obtained — that  said  Webb  nor  any 
one  for  him,  has  ever  made  the  full  payment  for  said  lots,  and 
that  said  Webb  is  n«w  dead ;  that  nevertheless,  said  plaintiff 
fraudulently  sold  said  lots  to  the  said  defendant,  and  cannot 
make,  or  obtain  to  be  made,  a  title  therefor;  and  that  the  said 
defendant  has  not,  nor  ever  had  the  possession  of  said  lots, 
and  this.  &c. 

To  this  plea,  the  plaintiff  demurred,  and  the  Court  sustained 
the  demurrer,  and  defendant  declining  to  plead  over,  the  Court 
rendered  judgment  for  the  plaintiff,  from  which  this  writ  is 
prosecuted. 


376  ALABAMA. 


Clay,  et  al.  v.  Dennis,  use,  &c. 


The  error  assigned  is  the  judgment  on  the  demurrer. 

Clay  &  Heydenfldt,  for  plaintiff  in  error — insisted,  that 
none  of  the  decisions  heretofore  made  on  the  point  raised  in 
this  case,  apply  here,  because  the  plaintiffin  error  wasnever^in 
possession  of  the  lots  which  were  the  consideration  of  the  note 
sued  on;  and  also,  because  the  plea  alleges  that  the  sale  was 
made  fraudulently. 

Pryor,  contra — insisted,  that  the  plea  was  bad  : 

1.  Because  it  did  not  aver  that  the  title  to  the  lots  was  in 
the  Commissioners. 

2.  Because  it  is  argumentative,  in  not  stating  positively,  that 
plaintiff,  Dennis,  bought  from  Webb. 

3.  In  not  stating  the  value  of  the  interest  which  Webb  bought, 
and  which  Dennis  sold,  &c. 

4.  The  plea  does  not  aver  that  the  estate  of  Webb,  is  insol- 
vent. 

5.  It  does  not  aver  that  Webb  had  not  made  all  the  pay- 
ments on  the  lots  which  were  due  at  the  time  of  plea  pleaded. 

6.  It  does  not  aver  that  Webb  did  not  execute  a  bond  with 
covenants  conditioned  to  convey,  or  deed  with  covenants,  &c. 
which  would  endemnify  the  defendants,  if  title  were  not  made. 

7.  The  charge  of  fraud,  without  alleging  in  what  it  consists, 
is  not  sufficient. 

ORMOND,  J. — We  understand  the  plea,  to  state  in  sub- 
stance, that  the  note  in  suit,  was  given  for  an  interest  in  two 
lots  in  the  town  of  Dadeville ;  that  the  lots  were,  in  the  first  in- 
stance, purchased  from  the  Commissioners  of  the  town,  by  one 
Webb,  the  condition  of  the  sale  to  him  being,  that  the  title  was 
not  to  be  made,  until  the  payment  of  the  purchase  money,  and 
that  full  payment  has  not  been  made  by  Webb,  who  is  now 
dead :  that  with  a  knowledge  of  these  facts,  the  plaintiff  frau- 
dulently  sold  the  lots  to  the  defendant,  and  cannot  make,  or 
obtain  to  be  made  a  title  therefor,  and  that  the  defendant  has 
not  now,  and  never  had  possession  of  the  lots. 

It  is  not  stated,  that  the  contracts  for  the  sale  of  these  lots 
from  the  Commissioners  to  Webb,  from  Webb  to  the  plaintif!', 
and  from  him  to  the  defendant,  were  not  in  writing,  and  waiv- 
ing the  consideration  of  the  question,  whether  they  should  not 
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have  been  set  forth,  that  the  Court  might  judge  of  their  validi- 
ty, we  must  at  least  assume  that  these  several  contracts  were 
binding  on  the  parties,  as  the  plea  must  be  construed  most 
strongly  against  the  pleader. 

There  was  then  a  contract  between  these  parties,  and  the 
defendant  must  show,  to  be  absolved  from  it,  either  that  he  has 
performed  it,  or  that  he  is  excused  from  its  performance.  The 
former  is  not  pretended,  but  the  latter  appears  to  have  been 
considered  by  the  pleader,  as  a  consequence  of  the  allegation, 
that  the  plaintiff  could  not  perform  the  contract  on  his  part. 
This  might  have  been  sufficient  to  authorise  the  defendant  to 
rescind  the  contract,  if  on  his  offer  to  perform  it  on  his  part,  the 
plaintiff  had  refused,  as  was  held  by  this  Court,  in  Clemens  v. 
Loggins,  1  Ala.  Rep.  622,  and  in  Stone  v.  Gover,  ibid,  287;  but 
until  this  is  done,  the  contract  is  in  force,  and  binding  on 
both. 

Great  stress  is  laid  by  the  counsel  for  the  plaintiff  in  error, 
upon  the  allegation,  that  the  defendant  never  had  possession  of 
the  lots,  and  it  appears  to  have  been  supposed,  that  therefore, 
he  could  repudiate  the  contract  at  his  pleasure;  but  such  is  not 
the  law.  If  indeed,  possession  had  been  taken  and  held,  that 
alone  would  be  conclusive  to  show  that  the  contract  was  stiil 
in  force,  but  it  by  no  means  follows,  that  the  omission  to  take 
possession,  or  the  mere  abandonment  of  it  afterwards,  is  evi- 
dence that  the  contract  has  been  rescinded.  See,  Clemens  <fe 
Loggins,  above  cited,  and  Young  v.  Triplett,  5  Littell,  247. 

The  principal  reliance  appears  to  have  been  on  the  allega- 
tion, that  the  sale  was  fraudulently  made  by  the  plaintiff.  It 
has  been  decided  at  the  present  term,  in  the  case  of  Giles  v. 
Williams,  that  a  plea  alleging  fraud,  must  state  the  facts  which 
constituted  tHe  fraud.  There  are  no  facts  stated  in  this  plea, 
which  are  not  consistent  with  entire  good  faith  on  the  part  of 
the  plaintiff  below.  The  omission  to  state  the  fact  that,  Webb, 
the  first  purchaser,  was  not  to  receive  a  title,  until  all  the  pur- 
chase money  was  paid,  is  no  evidence  of  a  fraudulent  intent; 
as  it  must  be  unimportant  to  the  defendant,  whether  the  amount 
still  due,  is  paid  by  the  estate  of  Webb,  or  by  the  plaintiff  him- 
self, who  must  have  stipulated  to  make  title  to  the  defendant, 
and  cannot  do  so,  without  discharging  the  debt  due  the  compa- 
ny, if  not  paid  by  Webb. 
24 
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It  is  also  alleged  that  the  plaintiff  cannot  make,  or  cause  to 
be  made  to  the  defendant,  a  title  to  the  lots,  but  no  fact  is 
shown  supporting  this  conclusion.  It  appears  that  a  part  of 
the  original  purchase  money  is  still  due  to  the  town  commis- 
sioners, but  upon  the  payment  of  this  they  will  certainly  be 
compelled  to  convey  the  title ;  at  least  such  must  be  the  pre- 
sumption^ until  the  contrary  is  shewn. 

But  if  such  was  the  fact,  it  would  not  be  a  defence  in  a  Court 
of  law,  in  a  suit  to  recover  the  purchase  money,  the  contract  for 
the  sale  of  the  land  still  subsisting,  and  the  vendor,  therefore 
liable  on  his  covenants.  The  remedy,  in  such  a  case,  must  be 
on  the  counter  contract  of  the  vendor,  or  in  a  proper  case  must 
be  sought  in  a  Court  of  Chancery.  See  the  case  of  Young  v» 
Triplett,  5  Littell,  247. 

Let  the  judgment  be  affirmed. 


The  State  v.  Clarkson.^ 

1.  The  certificate  of  the  officers  selecting  grand  juries,  under  the  act  of  1836,  ia 
a  record  which  cannot  be  impeached  by  evidence  showing  that  it  was  not  sign- 
ed  by  the  clerk  whose  name  appears  to  it ;  or  by  showmg  that  he  was  not  per- 
sent  when  the  duties  were  performed. 

2.  If  such  certificate  shows  that  the  grand  jurors  were  drawn  by  lot,  this  is  pro- 
per evidance  to  support  an  issue  that  the  grand  jurors  were  drawn  by  lot,  in- 
stead  of  being  selected,  as  provided  for  by  the  act  of  1836. 

3.  An  indictment  found  among  the  files  of  the  Court,  and  recognized  as  an  au- 
thentic paper,  proves  itself,  when  the  question  of  authenticity  is  raised  on  an 
issue  to  a  plea  to  the  same  indictment  ;  and  on  such  an  issue  no  evidence 
need  be  produced  to  sustain  the  affirmative. 

Question  reserved  by  the  Circuit  Court  of  Mobile  county, 

THE  defendant  was  indicted  at  the  special  Term  of  the 
Circuit  Court  of  Mobile  county,  held  in  February,  1841,  for 
keeping  and  exhibiting  a  faro-bank.  He  pleaded  in  abatement 
of  the  indictment,  as  follows: 

1.  That  the  indictment  was  not  preferred  to,  nor  was  the 
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same  inquired  of,  and  a  true  bill  found  thereon,  by  a  grand  jury 
of  good  and  lawful  men,  free-holders  and  house-holders,  sum- 
moned and  returned,  or  elected,  impannelled,  charged  and 
sworn,  agreeable  to  law,  &c. 

2.  That  the  said  indictment  was  not  found,  &c.  agreeably  to 
the  laws  of  the  land,  in  this  to  wit:  that  it  was  not  submitted  to, 
inquired  of,  nor  was  a  true  bill  found  thereon,  by  a  grand  jury 
composedof  free-holders  and  house-holders,  at  the  time  when 
a  list  of  persons,  quahfied  to  act  as  jurors  was  returned  to  the 
clerk  of  the  Circuit  Court  of  Mobile  county,  by  the  sheriff  of 
the  said  county ;  nar  by  a  grand  jury,  selected  in  the  manner 
required  by  law,  from  the  list  of  free-holders  and  house-holders, 
returnable  to  the  clerk  of  the  Circuit  Court  of  Mobile  county, 
by  the  sheriff  of  said  county. 

3.  That  the  said  indictment  was  not  found  by  a  grand  jury 
of  good  and  lawful  men,  so  held  in  the  manner  required  by  law, 
in  this,  to  wit:  that  the  same  was  found  by  a  body  of  men, 
drawn  as  a  grand  jury,  without  the  presence  and  action  and 
concurrence  of  the  clerk  of  the  Circuit  Court  of  Mobile  county, 
as  required  by  law. 

4.  Same  as  the  last,  but  alleging  the  special  ground,  that  the 
grand  jury,  instead  of  being  selected  from  the  whole  number  of 
free-holders  and  house-holders,  were  drawn  hy  lot. 

5.  That  one  of  the  grand  jurors  by  whom  the  bill  was 
found,  to  wit,  Phillip  McLoskey,  was  not  a  citizen  of  the  United 
States. 

6.  That  one  of  the  grand  jurors^  to  wit,  Henry  Chamberlain,, 
was  more  than  sixty  years  of  age. 

7.  That  the  bill  of  indictment  was  not  found  and  returned 
into  Court,  by  a  grand  jury  of  said  Court,  according  to  the 
forms  of  law. 

8.  That  the  said  bill  of  indictment  was  not  found  by  a  grand 
jury  composed  of  the  legal  number  required  by  law. 

Issues  were  joined  on  all  these  pleas. 

The  defendant  offered  in  evidence,  in  support  of  his  pleas, 
the  book  containing  the  minutes  of  the  Court,  on  the  first  page 
of  which,  was  an  entry  of  the  proceedings  had  in  the  Court 
in  these  words; 
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Circuit  Court,  Mobile  County. 
Clerk's  Office,  8th  September,  1840. 

This  day,  to  wit,  the  8th  day  of  September,  1840,  the  sheriff 
of  Mobile  county,  furnished  to  the  clerk  of  said  Court,  a  list  of 
free-holders  and  house-holders  of  the  county  of  Mobile,  which 
is  filed  in  the  office  of  the  said  clerk;  and  the  said  clerk  having 
given  notice  to  the  Judge  of  the  County  Court  to  appear  at  the 
clerk's  office  of  the  said  Circuit  Court  on  this  day,  to  select  from 
such  list,  such  persons,  as  were  by  law  deemed  qualified  to 
serve  as  jurors. 

On  the  same  day,  the  Judge  of  the  County  Court  of  Mobile 
county,  the  sheriff  of  said  county,  and  the  Clerk  of  the  Circuit 
Court  did  attend  and  select  from  said  list,  such  persons  as  were 
deemed  qualified  to  serve  as  jurors ;  and  the  names  of  those 
selected  are  now  put  by  them  into  the  box,  kept  by  the  said 
clerk  for  that  purpose,  and  on  this  day,  as  aforesaid,  the  Judge, 
sheriff  and  clerk,  as  aforesaid,  proceeded  to  draw  from  the 
jury  box,  the  names  of  twenty-five  persons  to  serve,  as  grand 
jurors  at  the  term  of  the  said  Court,  to  be  held  on  the  first 
Monday  after  the  fourth  Monday  of  October  next,  A.  D.  1840; 
and  the  said  names  being  draM^n,  the  clerk  issued  a  venire  fa- 
cias, directing  the  sheriff' to  summon  the  persons  drawn,  to  at- 
tend as  grand  jurors  at  the  Court  aforesaid.  Which  writ  is  in 
the  words  and  figures  following. 

Then  follows  the  writ  and  afterwards  the  relation  of  the 
proceedings  had  with  respect  to  the  drawing  of  the  names  of 
the  petty  jurors. 

Then  follows  a  certificate  that  in  testimony  of  the  foregoing 
drawing,  the  said  judge,  sheriff  and  clerk  had  thereunto  set 
their  hands  and  seals.  This  purports  to  be  signed  and  sealed 
by  the  said  officers. 

It  was  proved,  that  although  these  proceedings  were  bound 
up  with  the  minutes  of  the  Court,  they  w'ere  never  read  in 
Court  as  a  part  of  its  minutes;  nor  was  it  the  habit  of  the  clerk 
so  to  read  them  ;  that  the  minutes  of  the  Court  were  kept  on 
loose  sheets,  and  that  after  the  adjournment  of  the  Court,  the 
minutes  of  the  proceedings  in  the  clerk's  office,  and  the  minutes 
of  the  Court,  were  bound  together  in  the  book  produced.  The 
minutes  of  the  Court  for  which  the  grand  jury  was  selected, 
was  not  signed  by  the  Judge  who  held  the  Court. 
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It  was  also  proved,  that  the  proceedings  above  referred  to, 
were  not  signed  by  M.  J.  McRae,  clerk  of  the  Circuit  Court 
for  Mobile  county,  but  his  name  and  the  seal  affixed  thereto, 
were  written  by  Thomas  Q.  Hamilton,  a  young  man  employed 
in  said  clerk's  office,  who  was  the  person  present  for  the  clerk 
at  the  drawing  of  the  grand  jury;  that  Hamilton  was  not  sworn 
according  to  the  provisions  of  the  act  of  1837,  and  that  he  nev- 
er had  taken  any  oath  for  the  performance  of  his  duties.  It 
was  also  proved,  that  the  said  McRae,  was  not  present  at  the 
said  drawing  of  the  grand  jury. 

It  was  proved,  that  the  only  evidence  on  the  records  of  the 
Court,  showing  that  the  bill  of  indictment  was  found  or  return- 
ed into  Court,  was  the  entry  of  the  foreman's  name  on  the  in- 
dictment, and  the  following  entry  upon  the  minutes :  "  The 
grand  jury,  (naming  twelve  persons,)  impannelled,  sworn  and 
charged  as  aforesaid,  having  retired  from  the  Court,  under  the 
charge  of  a  bailiff,  now  return  into  Court  and  present  the  fol- 
lowing indictment,  to  wit: 

Callet  Roux,  Faro — a  true  bill. 

Henry  Clgrkson,  "    "     "      " 

(Naming  several  others.) 

The  defendant  also  proved,  that  the  said  bill  of  indictment 
was  considered  of  found,  and  returned  into  Court,  by  twelve 
only  of  the  grand  jurors,  although  the  grand  jury  impannelled 
for  the  term,  consisted  of  fourteen  members. 

The  State  proved  by  the  clerk,  that  the  bill  of  indictment 
was  returned  by  the  grand  jury  into  Court,  but  offered  no  oth- 
er evidence. 

On  this  state  of  proof,  the  defendant's  counsel  made  the  fol- 
lowing points : 

1.  That  the  record  of  the  proceedings  relating  to  the  grand 
jury,  showed  that  it  was  drawn  by  lot,  and  not  selected,  as  re- 
quired by  law. 

2.  That  the  duties  imposed  by  law  on  the  Judge  of  the  Coun- 
ty Court,  sheriff,  and  clerk,  are  judicial,  and  therefore  that  the 
clerk  could  not  act  therein  by  deputy,  much  less  by  a  mere  em- 
ployee, who  has  never  been  sworn  according  to  law,  or  qualified 
by  any  oath  whatever. 

3.  That  there  was  no  evidence  on  record,  that  the  bill  of 
indictment  had  been  returned  into  Court  by  the  grand  jury ; 
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and  that  oral  testimony  of  the  clerk,  or  his  deputy,  was  not 
sufficient  to  establish  this  point. 

4.  That  there  can  be  no  legal  grand  jury,  composed  of  less 
than  thirteen  persons ;  and  although  twelve  may  be  sufficient 
to  concur,  it  requires  thirteen  to  consider  of  the  bill  and  return  it. 

The  Court  overruled  each  of  these  points,  and  charged  the 
jury,  that  the  law  was  directly  against  the  defendant  in  every 
particular,  but  reserved  the  questions  as  novel  and  difficult  for 
the  decision  of  the  Supreme  Court. 

J.  Gayle,  Jr.  for  the  defendant. 
The  Attorney  General,  contra. 

GOLDTHWAITE,  J — 1.  It  appears  from  the  statement 
of  pleadings,  and  facts  connected  with  the  questions  referred, 
that  three  distinct  classes  of  defences,  were  at  issue  before  the 
jury.  The  first  of  which,  denies  that  the  indictment  was  found 
by  a  grand  jury  constituted  in  conformity  with  the  requisitions 
of  the  act  of  1836;  Aikin's  Digest,  624.  The  second  relates 
exclusively  to  the  disqualification  of  individual  jurors.  And 
the  third,  asserts  that  the  indictment  was  neither  found  by  a 
grand  jury  consisting  of  the  requisite  number  of  jurors,  nor  re- 
turned into  Court,  according  to  the  forms  of  law. 

The  sufficiency  of  these  defences  to  abate  the  indictment,  is 
virtually  admitted  by  the  joinder  of  issue  to  the  count,  and 
the  only  matter  before  the  Court  was,  as  to  the  competency  of 
the  evidence,  and  its  effiict  in  proving  the  issues.  We  are  thus 
precise  in  stating  the  true  question,  because  it  might  otherwise 
be  inferred  that  We  had  examined  these  pleas  with  respect  to 
their  legal  sufficiency. 

.  -  In  the  case  of  The  State  v.  Allen,  1  Ala.  Rep.  N.  S.  442,  we 
had  occasion  to  examine  questions  very  similar,  and  pre- 
sented in  the  same  manner.  We  then  held,  that  it  was 
not  competent  to  impeach  the  certificate  made  by  the 
officers,  whose  duty  it  is,  under  the  act  of  1836,  to  select 
the  grand  juries.  Under  the  infliuence  of  this  decision,  it  was 
entirely  proper  for  the  Circuit  Court  to  have  excluded  all  the 
evidence,  that  in  point  of  fact,  the  certificate  was  not  signed  by 
the  clerk;  and  that  which  shewed  that  another  acted  for  him 
when  the  jury  was  selected,  because  the  certificate  had  been 
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made,  returned  and  acted  on  by  the  proper  Court,  and  therefore 
was,  for  all  purposes,  a  portion  of  its  records. 

2.  But  the  certificate,  when  produced,  conclusively  showed 
that  the  requirements  of  the  statute  had  not  been  pursued.  The 
jurors,  instead  of  being  selected,  were  draw?i  by  lot;  thus  bring- 
ing the  issue  within  the  decision  of  this  Court;  in  the  case  of 
The  State  v.  Williams,  5  Porter,  130.  The  fourth  plea  of  the 
defendant,  asserts  the  precise  fact  disclosed  by  the  record  in 
evidence,  and  we  think  the  Court  erred  ih  charging  the  jury, 
as  we  must  presume  it  did,  that  the  issue  ought  to  be  found 
against  the  defendant. 

3.  No  evidence  was  before  the  jury,  to  sustain  the  second 
class  of  pleas,  and  we  have  just  decided  in  William's  case,  that 
twelve  members  may  constitute  a  grand  jury  if  a  larger  num- 
ber is  at  first  impannelled.  Nothing  then  remains  to  be  ex- 
amined but  the  evidence  offered  to  support  the  issue  on  the 
seventh  plea.  The  fact  to  be  proved,  or  riither  disproved,  was 
the  authenticity  of  the  indictment,  as  a  record  of  the  Court. 
There  always  is,  and  necessarily  must  be,  a  period  in  the  pro- 
gress of  every  prosecution,  when  the  indictment  is  in  freri, 
and  we  are  not  aware  that  any  entry  made  in  it,  or  upon  the 
minutes  by  the  clerk  is  necessary  to  give  it  effect  as  a  record. 
Indeed  the  very  fact  of  pleading  to  it,  admits  its  genuineness  as 
a  record.  This  question  has  never  before  been  the  subject  of 
an  issue  before  the  jury,  but  it  has  on  several  occasions  receiv- 
ed the  consideration  of  the  Court  in  other  respects,  and  we 
have  nothing  to  add  to  the  reasons  given  in  those  cases.  The 
State  v.  Greenwood,  5  Porter,  447;  The  State  v.  Matthews,  9 
Porter,  370. 

For  the  error  we  have  already  noticed,  the  judgment  is  re- 
versed, and  the  cause  remanded. 
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Cooke  vs  Farinholt. 

1.  Damages  equal  to  the  statute  rate  of  interest,  are  recoverable  upon  a  sum  of 
money  due  for  the  use  and  occupation  of  a  house,  &c. 

THIS  was  an  action  of  assumpsit,  in  the  Circuit  Court  of 
Marengo,  by  the  defendant  in  error,  against  the  plaintiff,  to  re- 
cover four  hundred  and  forty-six  56-100  dollars,  for  the  use 
and  occupation  of  a  house  in  the  town  of  Demopolis.  There 
is  no  plea  in  the  record,  but  the  cause  was  submitted  to  a  jury 
as  on  issues  joined,  who  returned  a  verdict  for  the  plaintiff  be- 
low, for  four  hundred  and  ninety-four  dollars  and  forty-eight 
cents,  on  which  a  judgment  was  rendered. 

On  the  trial,  the  defendant  excepted  to  the  charges  of  the 
presiding  Judge,  to  the  jury,  and  to  the  refusal  to  charge  as 
prayed. 

From  the  bill  of  exceptions  it  appears,  that  evidence  was  of-  • 
fered  by  the  plaintiff,  tending  to  prove  his  cause  of  action  ;  but 
no  evidence  was  adduced,  of  any  contract  to  pay  interest  on 
plaintiff's  demand  after  it  became  due,  or  of  any  custom  by 
which  the  parties  may  have  been  supposed  to  contract  in  re- 
ference to  the  interest  of  the  amount  due. 

The  Court  charged  the  jury,  that  although  there  was  no  con- 
tract between  the  parties  to  pay  interest  after  the  plaintiff's  de- 
mand appeared  to  be  due,  nor  any  evidence  of  a  custom,  in  re- 
ference to  the  payment  of  interest  on  such  accounts,  yet  the  ju- 
ry might,  in  thjeir  discretion,  allow  interest  after  the  rent  be- 
came due. 

The  defendant's  counsel  prayed  the  Court  to  charge  the  ju- 
ry, that  interest  upon  accounts  were  regulated  by  law,  and  did 
not  rest  in  the  discretion  of  the  jury  ;  but  the  Court  refused  thus 
to  charge,  and  instructed  the  jury  that  it  was  a  matter  in  their 
discretion,  to  give  interest  or  not,  after  the  plaintiff's  demand 
became  due :  and  the  jury  returned  a  verdict  for  the  sum 
claimed,  with  interest. 

To  review  the  judgment  of  the  Circuit  Court,  the  defendant 
has  sued  a  writ  of  error  to  this  Court. 
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Peck  &  Clark  for  the  plaintiff  in  error — insisted  that  it  did 
jiot  appear  there  was .  any  contract  to  pay  a  sum  certain  on  a 
certain  day,  for  tlie  use  and  occupation  of  the  house,  and  no  in- 
terest was  recoverable,  or  if  any,  it  could  only  be  calculated 
from  the  date  of  the  writ.  If  this  view  is  correct,  the  Circuit 
Judge  erred  in  his  charge.    Marr's  ex'ors  vs.  Southwick,  et  al. 

2  Porter's  Rep.  375,  '6  ;  Moore  vs.  Patton,  Donegan  &  Co.,  2 
Porter's  Rep.  451,  and  the  cases  there  cited. 

Huntington,  for  the  defendant,  contended,  that  where  a  debt, 
arising  out  of  a  contract,  which  does  not  carry  interest,  is  wrong- 
fully withheld,  the  jury  may  allow  interest  in  the  shape  of  da- 
mages— 3  Bing.  Rep.  353  ;  3  Camp.  Rep.  258  j  13  East's  R. 
98 ;  1  ib.  400 ;  2  Bos.  &  Pul.  Rep.  337  ;  2  Wm.  Bla.  R.  761  ; 

3  Wils.  Rep.  205  ;  3  Cowp.  R.  468. 

In  Pennsylvania,  interest  is  recoverable  for  money  had  and 
received,  on  money  paid  by  mistake  after  re-payment  demand- 
ed. 9  Sergt.  &  R.  Rep.  409.  Also,  on  a  policy  of  insurance, 
— -for  work  and  labor  done — on  rent  from  the  time  it  falls  due — 
on  an  open  account,  where  a  certain  time  is  fixed  for  payment — 
and  generally,  in  all  cases  where  one  person  detains  money  be- 
longing to  another.     6  Binney's  Rep.  488. 

COLLIER,  C.  J. — In  the  first  count  of  the  declaration,  the 
plaintiff  alleges,  that  on  the  first  day  of  January,  1840,  the  de- 
fendant was  indebted  to  him  in  the  sum  of  four  hundred  and 
forty-five  dollars  and  fifty-six  cents ;  and  it  is  stated  in  the  bill 
of  exceptions  that  the  plaintiff  offered  evidence  tending  to  prove 
his  cause  of  action.  Now,  although  it  was  not  indispensable  to 
prove  an  indebtedness  on  the  precise  day  alleged,  yet  if  neces- 
sary to  sustain  the  judgment,  it  may  be  presumed  that  the  sum 
demanded  was  due  at  the  time  stated.  In  this  view  of  the 
case,  the  charge  of  the  Circuit  Judge  is  fully  sustained  by  the 
decision  of  this  Court,  in  Moore  vs.  Patton,  Donegan  &  Co.  2 
Porter's  Rep.  451.  In  that  case,  the  Court  say — "  It  is  a  rule 
founded  in  justice,  that  when  a  msui  has  been  kept  out  of  his 
money,  he  should  be  allowed  a  reasonable  compensation  for  its 
use." 

In  the  case  of  Crawford  vs.  The  ex'ors  of  Simonton — 7  Por- 
ter's Rep.  110 — we  held,  that  although  the  statute,  in  some  ca- 
ses, gave  interest,  eo  nomine,  to  the  creditor,  it  did  not  neces- 
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sarily  follow,  that  in  cases  not  within  the  statute,  he  was  not  en- 
titled to  damages  for  a  delay  of  payment  as  a  substitute  for  in- 
terest ;  but  in  such  cases  the  statute  rate  of  interest  must  be 
considered  as  the  value  of  the  use  of  money,  and  furnish  a  rule 
by  which  to  admeasure  the  damages  for  its  detention.  It  is 
further  said,  "  that  the  allowance  of  interest,  except  upon  the 
particular  liabilities  embraced  by  statute,  must  depend  upon 
the  circumstances  of  the  case.  To  avoid  its  payment,  it  is  com- 
petent for  a  defendant  to  show  that  he  is  not  in  fault  in  the 
non-payment  of  the  principal  sum;  as,  that  the  plaintiff  had 
been  absent  from  the  country,  without  having  left  a  known  a- 
gent,  &c.  But  if  the  defendant  offers  no  excuse  for  his  delay, 
the  plaintifFis  entitled  to  recover  interest  as  damages."  This 
case  was  decided  upon  a  review  of  many  English  and  Ameri- 
can adjudications  on  the  point,  and  we  think  is  a  direct  autho- 
rity to  show  that  damages,  equal  to  the  statute  rate  of  interest, 
are  recoverable  upon  a  sum  of  money  due  for  use  and  occu- 
pation. This  view  renders  it  unnecessary  to  consider  whether 
the  present  case  comes  within  the  statute. 

There  is  then,  no  error,  either  in  the  charges  given  to  the 
jury,  or  in  that  refused,  unless  it  be  in  having  submitted  it  to 
their  discretion,  to  allow  or  refuse  interest  where  no  excuse  had 
been  offered  for  the  non-payment  of  the  plaintiff's  demand ;  but 
if  in  that  there  be  error,  it  was  for  the  defendant's  benefit,  and 
he  can  not  complain. 

It  remains  but  to  add,  the  judgment  must  be  affirmed. 
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Mock  v.  Kelly. 

1.  To  constitute  a  conditional  contract  with  a  physician,  that  if  he  did  not  cure 
the  patient,  he  was  to  receive  no  compensation,  it  is  not  necessary  that  a  spe- 
cific  price  should  be  agreed  on.  A  contract,  that  if  he  cured,  he  should  be 
entitled  to  a  reasonable  compensation,  is  valid,  and  will  be  enforced. 

2.  One  not  a  physician,  can  not  be  called  on  as  a  witness,  to  express  his  opinion 
of  the  value  of  medical  services  rendered  to  a  sick  person.  Nor  will  it  make 
any  difference,  that  a  competent  witness  had  previously,  in  his  hearing,  ex- 
pressed his  opinion  of  the  value  of  the  services  rendered. 

Error  to  the  County  Court  of  Lowndes. 

ASSUMPSIT  in  the  Court  below,  by  the  defendant,  against 
the  plaintifFin  error,  to  recover  the  value  of  medical  services. 

Gn  the  trial,  a  witness  proved  that  he  heard  the  plaintiff  say 
to  defendant,  that  he  believed  he  could  cure  defendant's  negro  ; 
whereupon  defendant  replied,  that  if  he  would  cure  her,  he 
would  give  plaintiff  a  reasonable  compensation;  and  plaintifl' 
then  said,  in  order  to  cure  her,  he  must  have  her  at  Hayneville, 
whither  she  was  sent,  and  died  soon  after  her  return,  of  drop- 
sey,  the  same  disease,  apparently,  which  she  had  when  she 
went  into  plaintiff's  possession.  The  defendant's  counsel  then 
moved  the  Court  to  charge  the  jury,  that  if  the  contract  between 
the  plaintiff  and  defendant  was,  that  if  the  negro  was  cured  by 
the  plaintiff,  that  then  the  defendant  was  to  give  him  a  reason- 
able compensation ;  that  he  was  entitled  to  nothing  without 
curing  the  negro. 

The  Court  refused  to  give  this  charge,  and  charged  the  jury, 
that  to  make  a  special  contract,  a  specified  price  must  be  agreed 
on,  and  that  if  they  were  of  opinion,  from  the  testimony  that  a 
special  contract  had  been  made,  and  that  the  defendant  was  to 
pay  nothing  unless  his  negro  was  cured,  but  was  to  pay  a  spe- 
cific price  if  she  was  cured — and  she  was  not  cured ;  the  law 
was  with  the  defendant,  if  the  reverse,  with  the  plaintiff;  and 
it  was  their  duty  to  say  how  much  he  was  entitled  to,  if  any 
thing. 

The  plaintiff  introduced  a  witness,  who  was  not  a  physician, 
to  prove  the  reasonableness  of  the  charges,  who  knew  nothing 
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of  the  facts,  except  what  he  had  understood  from  a  previous 
witness,  a  Thompsonian  physician,  who  never  practised  out 
of  his  own  family,  and  did  not  know  the  facts  of  the  case,  hav- 
ing previously  proved  the  charges  reasonable. 

To  the  charge  so  given  and  refused,  and  to  the  introduction 
of  the  witness  as  above,  the  defendant's  counsel  excepted,  and 
now  assigns  the  same  here  for  error. 

BoLLiNG,  for  plaintiff  in  error. 
Cook,  contra. 

ORMOND,  J.— The  charge  of  the  Court  below,  is  founded 
on  the  supposition,  that  a  contract  cannot  be  made  with  a  phy- 
sician, to  pay  him  a  reasonable  price,  if  he  cures  a  disease  of 
which  the  patient  is  laboring,  and  nothing,  if  he  fails ;  but  that 
to  constitute  such  a  contract,  a  specific  price  must  be  agreed 
on.  It  is  true,  such  contracts  are  rarely  made,  without  a  spe- 
cific price  being  agreed  on,  and  that  higher  than  the  ordinary 
rate  of  charging  in  such  cases — the  physician  being  in  such  a 
case,  an  insurer — but  it  is  impossible  to  doubt  that  such  a  con- 
tract may  be  made,  and  that  both  parties  would  be  bound  by 
it.  The  inducement  on  the  part  of  the  physician  to  make  such 
a  contract,  might  be  his  desire  to  obtain  employment,  which 
he  could  not  otherwise  get,  or  it  might  proceed  from  his  confi- 
dence in  his  ability  to  cure  the  case.  But,  be  the  inducement 
or  motive  what  it  might,  if  he  makes  such  a  contract,  he  is 
bound  by  it. 

The  Court  also  erred,  in  permitting  the  witness,  who  was 
not  a  physician,  to  prove  the  value  of  the  services  rendered. 
The  exception  to  the  rule,  that  facts  only  can  be  given  in  evi- 
dence, exists  alone  in  those  cases  where  the  fact  to  be  ascer- 
tained is  not  referable  to  any  certain  data,  but  must,  of  neces- 
sity, rest  in  opinion  merely.  The  value  of  the  medical  ser- 
vices rendered  in  this  case,  comes  within  the  exception ;  and 
to  ascertain  it,  resort  must  be  had  to  those  who,  from  their  skill 
in  such  matters,  are  qualified  to  decide.  But  the  witness  in 
this  case,  does  not  appear  to  have  had  the  necessary  qualifica- 
tion to  entitle  his  opinions  to  any  weight;  and,  therefore,  being 
of  no  value  as  evidence,  should  not  have  been  received. 

It  is  stated  ip  the  record,  that  a  Thompsonian  physician, 
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who  never  practiced  out  of  his  own  family,  but  who  did  not, 
of  his  own  knowledge,  know  the  facts  of  the  case,  had  pre- 
viously to  this  witness,  proved  the  reasonableness  of  the  charge. 
As  this  witness  was  not  excepted  to,  we  express  no  opinion  up- 
on his  Competency.  Supposing  him  to  be  competent,  it  would 
not  remove  the  objection  to  the  admission  of  this  witness ;  it  is 
impossible  to  say  on  which  testimony  the  verdict  was  found. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Norman  v.  Norman, 

1.  The  functions  of  an  executor  do  not  necessarily  cease  with  the  final  settle- 
ment of  the  estate,  either  with  the  Orphans'  Court,  or  with  the  devisees  ordis. 
tributees. 

Writ  of  error  to  the  County  Court  of  Dallas  county. 

ASSUMPSIT  on  a  promissory  note.  The  plaintiff  describes 
himself  in  his  declaration,  as  the  executor  of  the  last  will  and 
testament  of  Jesse  Norman,  deceased,  and  the  note  is  describ- 
ed as  payable  to  him,  with  the  description  of  executor  of  the 
estate  of  Jesse  Norman.  The  defendant  pleaded  non  assump- 
sit, accord  and  satisfaction,  payment  and  set-off.  Verdict  and 
judment  thereon,  for  the  plaintiff. 

A  bill  of  exceptions  was  sealed  at  the  trial,  which  states, 
"it  being  in  evidence  by  parol  proof,  that  the  estate  of  the 
testator  had  been  settled  before  the  commencement  of  this  suit; 
the  Court  charged  the  jury,  that  proof  of  settlement  could  only 
be  shewn  by  written  evidence  from  the  Court,  in  which  the 
plaintiff  qualified  as  executor.  This  charge  is  now  assigned 
as  error. 

Geo.  W.  Gayle,  for  the  plaintiff  in  error. 
Edwards,  contra. 
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GOLDTHWAITE,  J.— We  do  not  perceive  how  the 
charge  given  is  involved  in  this  case,  and  for  any  thing  which 
is  disclosed  by  the  record,  it  appears  to  be  entirely  abstract. 

But  independent  of  this,  we  consider  the  Court  might  have 
gone  much  farther,  and  have  instructed  the  jury,  in  a  case 
where  such  an  inquiry  was  important,  that  the  functions  of  an 
executor  do  not  necessarily  cease  upon  his  final  settlement,  ei- 
ther with  the  Orphans'  Court,  or  with  the  devisees  or  distribu- 
tees of  the  estate.  It  may  be,  and  frequently  is,  important,  that 
the  functions  of  the  executor  should  remain,  although  a  settle- 
ment of  the  estate  is  made  with  those  entitled  to  distribution. — 
The  instances  of  suits  in  the  name  of  the  executor,  for  the  bene- 
fit of  other  persons,  tij  whom  choses  in  action  may  have  been 
delivered,  without  any  assignment  enabling  the  holders  to  sue 
in  their  own  names,  are  suflicient  to  show  that  it  is  oftentimes 
necessary  to  use  the  name  of  the  executor,  although  the  estate 
is  settled. 

Let  the  judgment  be  affirmed. 


Dansby  v.  Johnson,  use  of  Gresham. 

1.  Where  an  attachment  is  sued  out  under  the  act  of  1837,  as  ancillary  to  an  ac 
tion  at  law,  the  irregularity  of  the  attachment  or  proceedings  on  it,  will  not 
authorise  the  reversal  of  the  judgment  in  the  action. 

2.  And  where,  in  such  case,  the  record  contained  the  entry  of  a  judgment  in  favor 
of  the  plaintiff,  it  will  be  considered  as  having  been  rendered  in  the  suit,  and 
not  on  the  assistant  process. 

3.  If  the  replevy  bond  executed  on  the  levy  of  the  attachment,  can  not,  on  being 
returned  forfeited,  have  the  effect  of  a  judgment,  an  execution  issued  thereupon 
will  be  superseded,  or  enjoined,  according  as  the  objection  may  be. 

Writ  of  error  to  the  Circuit  Court  of  Marengo. 

THE  defendant  m  error  brought  an  action  of  assumpsit  hr 
the  use  of  Gresham  against  the  plaintiff,  on  a  promissory  note, 
for  the  payment  of  twenty-four  hundred  and  sixteen  72-lOD 
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dollars,  with  interest.  Pending  the  cause,  Gresham  sued  out  an 
attachment  in  his  own  name,  as  ancillary  to  the  action  on  the 
note.  The  judgment  entry,  without  being  preceded  by  a  state- 
ment of  the  parties  names,  merely  recites  that  the  parties  came 
by  their  attornies,  that  the  jury  found  the  issues  in  favor  of  the 
plaintiff,  &c.  and  then  follows  the  judgment  in  conformity  to 
the  verdict. 

To  revise  this  judgment,  the  defendant  has  sued  a  writ  of  er- 
ror to  this  Court. 

Huntington  for  the  plaintiff  in  error,  insisted,  that  the  act 
of  the  23d  Dec.  1837,  authorised  the  issuance  of  an  ancillary 
attachment,  and  declares  that  the  replevy  bond  shall  have  the 
force  and  effect  of  a  judgment  if  the  plaintiff  succeeds  in  the 
action,  and  the  defendant  fails  to  perform  its  condition.  But 
in  whose  name  shall  execution  issue  in  the  present  case?  The 
replevy  bond  is  to  Gresham,  and  the  judgment  of  the  Court  is 
in  favor  of  the  plaintiff — if  both  are  allowed  to  operate,  the  de- 
fendant's property  may  be  subjected  to  two  executions,  one  at 
the  suit  of  Gresham,  and  the  other  in  favor  of  Johnson.  Such 
a  state  of  things  cannot  be  allowed,  and  the  judgment  is  defec- 
tive for  uncertainty. 

Peck  &  Clark,  for  the  defendant,  argued,  that  the  proceed- 
ings on  the  attachment  might  be  placed  entirely  out  of  view, 
and  this  being  done,  the  judgment  was  unobjectionable. 

COLLIER,  C.  J — The  act  of  18^7,  which  provides  for  ihe 
issuance  of  an  attachment  in  certain  cases,  as  ancillary  to  an 
action  already  commenced,  was  intended  to  provide  an  addi- 
tional means  for  the  security  of  the  creditor.  The  irregulari- 
ty of  the  attachment,  or  the  proceedings  upon  it,  cannot  affect 
the  plaintiff,  if  his  suit  has  in  other  respects,  been  regularly  pro- 
secuted to  judgment.  It  is  entirely  competent  for  him  to  re- 
nounce all  the  benefit  which  might  have  been  derived  from  the 
attachment,  and  replevy  bond,  and  take  the  chances  of  satisfy- 
ing his  judgment  by  executing  such  property  of  the  debtor  as 
may  be  found.  This  being  the  law,  the  question  is,  can  an  ex- 
ecution be  issued  on  the  judgment  at  the  suit  of  the  plaintiff  be- 
low ?    Although  there  is  no  statement  of  the  names  of  the  par- 
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ties  in  connection  with  the  entry  of  judgment,  yet  we  think  it 
clear,  that  the  recitals  contained  in  it,  must  be  held  to  refer  to 
the  cause  as  then  pending  in  the  Circuit  Court ;  the  contrary 
supposition  proceeds  upon  the  idea  that  the  attachment,  instead 
of  being  assistant  process,  was  in  itself  a  distinct  suit — an  idea, 
as  we  have  already  seen,  not  well  founded. 

If  the  replevy  bond  executed  upon  the  levy  of  the  attach- 
ment, cannot  have  the  effect  (upon  being  returned  forfeited)  of 
a  judgment,  so  as  to  warrant  the  issuance  of  an  execution,  the 
law  will  afford  to  the  obligors  an  ample  protection,  either  by 
superseding  or  injoining  it. 

The  judgment  is  free  from  error,  and  consequently  affirmed. 


Babcock  &  Beene  v.  Herbert. 

1.  A  public  ferryman  who,  according  to  the  statute  of  this  State,  has  given  bond, 
is  a  common  carrier. 

2.  A  license  to  keep  a  public  ferry,  on  a  navigable  river,  does  not  authorize  the 
grantee  of  the  ferry  to  place  any  obstruction  across  the  stream  on  which  the 
ferry  is  situated ;  and  therefore,  where  a  rope  was  stretched  across  a  river  to 
pull  the  ferry  boat  over,  the  owner  of  the  ferry  yras  held  responsible  for  an  ihju* 
ry  arising  from  that  cause. 

Error  to  the  Circuit  Court  of  Dallas. 

THIS  was  an  action  on  the  case  in  the  Court  below,  by  the 
defendant  in  error  against  the  plaintiffs  in  error. 

The  declaration  contains  four  counts.  The  first  and  second 
counts  charge  the  defendants  as  public  ferry-men,  and  common 
carries,  with  the  loss  of  a  sulkey,  the  property  of  the  plaintiffs. 
The  third  and  fourth  counts,  are  as  follows. 

And  for  that,  whereas,  also,  the  said  plaintiff  heretofore,  &c. 
was  lawfully  possessed  of  a  certain  other  sulkey,  of  the  value 
of  two  hundred  and  fifty  dollars,  and  the  defendants  were  also, 
then  and  there  possessed  of  a  certain  other  ferry-fiat,  used  to 
run  across  the  said  Cahawba  river,  at  the  place  aforesaid,  for  the 
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purposes  aforesaid,  which  said  ferry-flat  of  the  said  defendant's, 
was  then  and  there  under  the  care,  government  and  direction, 
of  three  servants  of  the  said  defendants,  who  were  then  and 
there  conveying  the  same  across  the  river  at  the  place  appoint- 
ed, to  wit,  from  the  opposite  side  of  the  river  to  the  side  on 
which  the  town  is  situated,  in  the  usual  manner,  having  receiv- 
ed the  certain  other  sulkey  of  the  plaintiff",  to  be  ferried  across 
said  river  as  aforesaid.  Nevertheless,  the  said  defendants, 
then  and  there,  by  their  servants,  so  carelessly  and  improperly 
managed,  governed  and  directed  said  ferry-flat  containing  said 
sulkey,  to  be  ferried  and  conveyed  across  said  river,  that  by 
and  through  the  carelessness,  negligence,  unskilfulness  and  im- 
proper conduct  of  the  defendants,  by  their  servants,  the  said 
sulkey  was  cast  and  thrown  overboard,  into  the  said  river,  and 
lost  and  destroyed,  &c. 

And  for  that,  whereas,  also,  the  said  defendants,  before  and 
at  the  time  of  the  committing  of  the  grievances  hereinafter  men- 
tioned, were  possessed  of  a  certain  ferry,  situated  and  being  in 
Dallas  county,  called  the  Cahawba  ferry,  being  across  the  Ca- 
h&wba  river,  and  were  also  possessed  of  a  certain  other  ferry 
below  the  Cahawba  ferry,  in  said  county,  called  the  Alabama 
ferry,  being  the  ferry  across  the  Alabama  river,  both  of  which 
are  public  ferries,  for  all  persons  to  go,  return,  pass  and  repass, 
with  carriages,  gigs,  horses,  &c.  to  wit,  at  the  county  afore- 
said. Yet,  said  defendants,  while  so  possessed  of  said  ferries, 
to  wit,  at  &c.  wrongfully  and  unjustly  placed  and  stretched  a 
rope  across  the  said  Alabama  river,  at  the  said  Alabama  ferry, 
and  immediately  below  the  said  Cahawba  ferry,  and  wrongful- 
ly kept  and  continued  the  same,  so  placed  and  stretched  across 
the  said  Alabama  river,  by  means  whereof,  and  in  consequence 
of  which  negligent  and  improper  conduct  of  the  said  defendants 
in  that  respect,  afterwards,  to  wit,  on,  &c.  at  &c.  a  certain 
other  sulky  of  the  plaintiff',  of  great  value,  to  wit,  &c.  then  and 
there  going  and  passing  across  said  Cahawba  ferry,  in  the  fer- 
ry-flat, a  boat  of  said  defendants,  was  carried  by  the  current  of 
the  Cahawba,  down  the  stream,  until  it  struck  the  said  rope 
stretched  across  the  Alabama  river,  as  aforesaid,  and  was  there- 
by thrown  from  said  ferry-flat,  into  the  river,  and  wholly  lost 
to  said  plaintiff",  at,  to  wit,  &c.  to  his  damage,  <fcc. 

The  defendants  demurred  to  each  of  the  counts  of  the  decla- 
25 
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ration,  which -being  overruled,  and  issue  taken  thereon,  the  jury 
found  a  verdict  in  favor  of  the  plaintiff,  upon  which  judgment 
was  rendered. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears  that 
the  plaintiffs  in  error  were  joint  owners  and  co-partners  in  a 
ferry  at  the  junction  of  the  Alabama  and  Cahawba  rivers;  that 
previous  to  the  commencement  of  this  suit,  the  plaintiffs  in  er- 
ror were  in  the  habit  of  stretching  a  rope  across  said  rivers,  to 
facilitate  the  passage  of  the  ^boats;  that  the  rivers  at  the  time  of 
the  loss  of  the  sulkey,  were  much  swollen,  particularly  the  Ca- 
hawba, which  was  much  higher  than  the  Alabama,  and  conse- 
quently running  with  great  rapidity.  That  the  force  of  the 
current  compelled  the  hands  on  the  flat  to  let  go  the  rope  across 
the  Cahawba  river,  or  be  pulled  into  the  stream  ;  that  the  boat 
was  washed  down  the  Cahawba  river,  and  in  the  attempt  to 
pass  under  the  rope,  it  caught  the  sulkey,  and  threw  it  into  the  ri- 
ver. There  were  three  additional  hands  in  the  boat  at  the  time 
of  the  accident. 

The  defendants  counsel  asked  the  Court  to  charge  the  jury, 

1.  That  if  they  believed  from  the  evidence,  that  the  defeh- 
dants  had  been  guilty  of  no  negligence  in  the  management  of 
the  ferry  at  the  time  of  the  accident,  and  had  done  all  in  their 
power  to  prevent  it,  they  were  not  responsible,  for  the  loss; 
which  charge  the  Court  refused  to  give. 

2.  That  ferry-men  in  this  State  were  not  common  carriers ; 
which  was  also  refused. 

3.  That  no  recovery  could  be  had  under  the  fourth  count  of 
the  declaration;  which  the  Court  refused  to  give. 

The  Court  charged  that  the  law  of  common  carriers  was  ap- 
plicable to  ferry-men,  and  that  the  owners  of  the  ferry  were 
not  bound  to  attempt  to  cross  the  river,  if  it  was  in  an  impassa- 
ble state,  but  had  a  right  to  wait,  if  such  was  the  case,  until  the 
rivers  fell,  unless  plaintiff  consented  to  take  the  risk.  To  the 
refusals  to  charge,  and  to  the  charges  given,  the  defendants 
counsel  excepted,  and  now  assign  the  same  here  for  error — 
and  also,  the  judgment  of  the  Court  on  the  demurrer  to  the 
pleas. 

Peck  and  Clarke,  for  plaintiffs  in  error,  contended  that  pub- 
lic ferry-men  in  this  Slate,  who  have  obtained  a  license  and 
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given  bond  as  the  statute  requires,  cannot  be  charged  as  car- 
riers at  common  law.  That  if  the  ferry  was  well  attended,  and 
the  loss  happened  without  any  negligence  or  want  of  care  and 
attention  on  the  part  of  the  ferry-men,  they  are  not  liable  for 
the  loss.     They  cited  1  Nott  &  McCord,  17. 

Thornton,  contra,  cited  4  Porter,  281 ;  2  Kent's  Com.  419  , 
2  Nott  &L  McCord,  19. 

ORMOND,  J. — Objections  have  been  taken  to  the  third  and 
fourth  counts  of  the  declaration,  but  although  not  very  formal, 
we  think  they  are  substantially  correct.  It  is  supposed  that 
the  third  count  does  not  show  that  the  plaintiffs  in  error  had  any 
agency  in  the  loss  of  the  sulky,  but  that  from  the  count  it  ap- 
pears to  have  been  the  unauthorised  act  of  their  servants,  for 
which  they  are  not  responsible,  and  the  case  has  been  assimu- 
lated  to  the  doctrine  established  by  this  Court  in  Cawthorne  y. 
Deas,  2  Porter,  276,  where  it  was  held,  that  "the  master  was 
not  liable  for  injuries  caused  by  the  negligent  conduct  of  hrs 
slave  whilst  not  acting  in  his  master's  employment,  or  under 
his  authority." 

The  language  employed  in  this  count  is,  "  that  the  ferry-flat 
of  the  defendants  was  then  and  there  under  the  care,  govern- 
ment and  direction  of  three  servants  of  the  said  defendants,  &c.'*' 
We  do  not  consider  that  it  follows  from  the  language  used, 
that  the  agents  of  the  defendants  in  the  management  of  the 
boat,  were  slaves;  but  if  that  was  the  necessary  inference,  we 
think  it  sufficiently  appears  from  the  reference  in  this  count  to 
the  previous  counts  (for  the  sake  of  brevity)  by  the  use  of  the 
terms,  "  for  the  purposes  aforesaid,"  that  the  servants  of  the  de- 
fendants were  in  their  employ,  navigating  the  boat  across  the 
stream  as  a  common  ferry  boat. 

The  fourth  count  charges  the  loss  to  have  occurred  from  an 
obstruction  thrown  across  the  Alabama  river,  below  the  ferry 
on  the  Cahawba  river,  by  the  defendants.  It  is  supposed  that, 
as  the  defendants  were  the  owners  of  the  lower  ferry,  also,  and 
as  it  was  a  usual  and  common,  if  not  necessary  means  of  cross- 
ing the  river,  to  stretch  a  rope  from  one  side  to  the  other,  to 
pull  the  boat  over  by,  that  therefore,  the  plaintiffs  in  error  are 
not  responsible  for  an  injury  arising  from  that  cause. 

We  cannot  agree  that  a  license  to  keep  a  ferry  on  any  of  our 
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navigable  streams,  authorizes  the  grantee  of  the  ferry  to  place 
any  obstruction  across  the  stream,  even  if  such  were  conven- 
ient or  proper  to  the  passage  of  the  ferry  boat.  The  license 
merely  amounts  to  a  monopoly  of  the  right  of  transporting  pas- 
sengers and  property  across  the  stream  at  that  point,  and  this 
right  must  be  exercised  in  subordination  to  other  rights  vest- 
ed in  the  people  at  large ;  among  which  is  the  right  to  navigate 
the  rivers  of  the  Slate,  declared  by  law  navigable,  of  which  the 
Alabama  river  is  one.  As,  therefore,  this  obstruction  placed 
across  the  Alabama  river,  was  unlawful,  it  subjects  those  plac- 
ing it  there,  to  an  action  at  the  suit  of  any  one  injured  by  it, 
and  the  count  was  properly  sustained. 

The  question  upon  the  merits  is,  whether  the  keeper  of  a 
public  ferry  is  liable,  as  a  common  carrier?  On  the  part  of  the 
plaintiffs  in  error,  it  is  insisted  that  he  is  not,  because  the 
whole  matter  is  regulated  by  the  statute,  pointing  out  his  rights 
and  duties,  and  requiring  him  to  enter  into  bond  with  surety, 
for  their  performance. 

The  act,  Aik.  Dig.  363,  §  26,  authorises  the  County  Court  to 
establish  ferries  and  fix  the  rate  of  toll  or  ferriage,  on  persons 
or  property  carried  across  the  same,  and  requires  the  Court  to 
take  a  bond,  with  surety,  from  the  person  so  applying,  in  the 
sum  of  one  thousand  dollars,  conditioned  "that  he  will  keep  a 
good  and  sufficient  boat  or  boats,  and  keep  the  banks  on  each 
side  of  the  water  course  in  good  repair,  and  that  the  ferry  shall 
be  well  attended  for  travellers  or  other  persons  to  carry  or  pass 
their  horses,  carriages  or  effects,  over  such  water  course." — 
The  law  also  provides,  §  29,  that  any  one  detained  at  any  pub- 
lic ferry  by  reason  of  the  ferryman  not  having  good  and  suffi- 
cient boats,  or  other  proper  craft,  and  hands,  or  by  neglecting 
to  do  his  duty,  may,  by  action  before  any  justice  of  the  peace, 
recover  the  sum  of  ten  dollars ;  and  that  such  recovery  shall 
not  be  a  bar  to  any  action  for  damages  sustained  by  reason  of 
the  insufficiency  of  the  ferry. 

A  common  carrier,  is  one  who  undertakes  for  hire  or  reward, 
to  transport  the  goods  of  such  as  choose  to  employ  him  from 
place  to  place  ;  this  is  the  definition  adopted  by  Mr  Justice  Sto- 
ry, in  his  work  on  bailments,  and  is  doubtless  correct.  This 
definition  corresponds  to  the  duties  of  a  common  ferryman, 
with  one  exception,  which  certainly  cannot  affect  the  question. 
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It  is  that  those  who  employ  him  have  no  choice  ;  his  right  to 
transport  the  property  of  the  traveller,  is  a  monopoly  granted 
by  the  State,  and  from  that  in  part,  results  the  right  on  the  part 
of  the  State,  to  regulate  his  price,  and  to  exact  from  him  a 
bond,  with  surety,'thathe  will  provide,  and  always  have  in  rea- 
diness, the  means  for  transporting  across  the  stream,  the  per- 
sons and  effects  of  travellers.  It  by  no  means  follows,  that  be- 
cause the  State  has  for  the  security  of  the  traveller,  and  as  the 
price  of  the  monopoly  granted,  exacted  from  the  ferryman  a 
bond,  with  surety,  and  stipulated  for  the  rates  of  ferriage,  that 
the  common  law  liability  which  attaches  to  the  carriage  of 
goods  for  hire,  does  not  arise.  The  bond  and  surety  is  an  ad« 
ditional  security  afforded  by  the  State,  because  of  the  public 
nature  of  the  ferrymen's  employment.  Nor  does  the  fact  that 
the  State  regulates  the  rate  or  toll,  at  all  affect  the  question 
In  England,  a  great  many  statutes  have  been  passed,  regula- 
ting the  prices  of  the  carriage  of  goods  by  common  carriers, 
which  may  be  seen  enumerated  in  1  Bacon's  Ab.  557;.  and  it 
never  has  been  supposed  that  the  passage  of  these  acts  varied 
their  liability  as  common  carriers,  which  arises  from  the  pub- 
lic nature  of  their  employment. 

An  argument  has  been  urged  on  the  Court,  that  the  reason, 
of  the  rule  of  the  common  law  in  regard  to  common  carriers, 
does  not  apply  to  common  ferrymen,  and  that  they  should  be 
held  only  answerable  for  injuries  arising  from  neglect.  The 
answer  to  this  is,  that  such  has  always  been  the  law.  See 
Rich  V.  Kneeland,  Cro.  James,  330,  and  the  cases  ancient  and 
modern,  cited  in  the  notes  by  Mr  Justice  Story,  in  his  work  on 
Bailments,  323.  It  does  not  become  a  Court,  when  the  law  is 
clear  and  settled  beyond  a  doubt,  to  speculate  upon  conse- 
quences. Arguments  of  that  description  are  more  properly  ad- 
dressed to  another  forum.  In  conclusion,  we  are  satisfied,  that 
according  to  the  ancient  as  well  as  modern  authorities,  ferry- 
men have  always  been  considered  as  common  carriers,  and  the 
circumstance,  that  in  this  State  they  are  required  to  give  bond, 
with  surety,  and  that  the  price  they  receive  is  regulated  by 
law,  does  not  affect  their  liability  at  common  law. 

The  last  charge  of  the  Court,  that  the  defendants  were  not 
bound  to  cross  the  river  if  in  an  impassable  state,  we  need  not 
consider ;  as  the  defendants  did  cross,  the  question  did  not  arise, 
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and  being  purely  abstract,  could  not  by  possibility,  if  decided 
wrong  (which  we  do  not  intend  to  intimate)  prejudice  the  de- 
fendants. 

The  judgment  of  the  Court  below  is,  therefore,  affirmed. 


Hale,  adm'r  v.  Cummings  <fc  Spyker. 

1.  An  administrator  may  plead  the  insolvency  of  the  estate  comniitted  to  his 
charge,  in  abatement  of  a  suit  by  capias,  in  the  lifetime  of  the  intestate,  in 
which  an  attachment  also  was  sued  out  as  an  auxiliary  process,  and  levied  on 
real  and  personal  estate.  And  the.lien  of  such  attachment  is  only  an  incho- 
ate right  dependent  on  the  judgment,  which  not  being  allowed,  the  lien  is 
gone. 

Writ  of  error  to  the  County  Court  of  Montgomery  county. 

ASSUMPSIT  against  Carpenter,  as  drawer  of  a  bill  of  ex- 
change. The  suit  was  commenced  by  capias  ad  responden- 
dum,  which  was  served;  afterwards  the  plaintiffs  sued  out  a 
writ  of  attachment  pursuant  to  the  statute  authorising  such  pro- 
cess, and  this  was  levied  on  certain  real  and  personal  estate. 
The  personal  estate  was  replevied  by  the  intestate,  who  gave 
bond  and  security  to  deliver  it  to  the  sheriff,  to  satisfy  such  re- 
covery as  should  be  had  in  the  cause. 

Carpenter  died  before  any  judgment  was  had,  and  the  de- 
fendant as  his  administrator,  was  made  a  party  by  scirefacias, 
who  pleaded  in  abatement,  that  the  estate  of  his  intestate  was 
insolvent,  and  had  been  so  represented  by  him,  and  so  declared 
by  the  competent  tribunal.  The  plaintiffs  replied  the  issuance 
of  the  writ  of  capias  and  attachment,  showing  that  a  levy  had 
been  made  on  real  and  personal  estate  ;  the  latter  of  which, 
was  replevied  according  to  law,  and  averring  that  this  levy  had 
never  been  returned  discharged,  or  set  aside. 

The  defendant  demurred  to  this  replication  ;  whereupon,  the 
County  Court  overruled  the  demurrer  and  gave  final  judgment 
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for  the  plaintiffs,  to  be  levied  on  the  property  levied  on  by  the 
attachment. 

The  defendant  prosecutes  his  writ  of  error  and  here  ques- 
tions the  correctness  of  the  judgment  sustaining  the  replication. 

Harris,  for  the  plaintiff  in  error — cited,  Aik.  Dig.  151,  §  2, 

Ready  v.  Thompson,  4  S  &  P.  52.  And  insisted  that  the  lien 
created  by  the  levy  was  discharged  by  the  death  and  subse- 
quent insolvency  of  the  estate,  inasmuch  as  the  statute  provides 
for  the  equal  division  of  the  estate  among  all  its  creditors.  The 
lien  by  itself  creates  no  right  whatever,  and  before  it  is  perfec- 
ted by  judgment,  the  death  of  the  intestate  places  all  his  credi- 
tors upon  a  perfect  equality. 

Elmore,  contra — cited,  Meek's  Supplement,  9,  §  8,  Collings- 
worth V.  Horn,  4,  S  &  P.  237;  Gary  v.  Gregg,  3  Stewart,  433; 
McRae  v.  Augustine,  3  Porter,  138;  Perine  v.  Babcock,  8  Por. 
131;  Pond  v.  Griffin,  1  Ala.  Rep.  N.  S.  678. 

GOLDTHWAITE,  J— The  matter  to  be  determined  from 
this  record  is,  whether  an  administrator  can  plead  the  insoK 
vency  of  the  estate  committed  to  his  charge,  in  abatement  of 
a  suit  commenced  by  capias  in  the  lifetime  of  the  intestate,  in 
which  an  attachment  also  was  sued  out  as  an  auxilliary  pro- 
cess; and  levied  on  real  and  personal  estate. 

We  state  the  question  in  this  manner,  to  avoid  complexity, 
for  it  is  apparent  that  the  only  effect  of  the  replication,  is  to 
place  the  fact  of  the  levy  upon  the  record. 

The  33d  section  of  the  act  of  1806,  Aik.  Dig.  151,  §  2,  pro- 
vides, among  other  matters,  as  follows :  And  to  the  end  that 
the  executor  or  administrator,  may  have  an  opportunity  to  as- 
certain the  situation  of  the  estate  of  the  testator  or  intestate, 
no  suit  or  action  shall  be  commenced  or  sustained  against  such 
executor  or  administrator,  in  such  capacity,  till  after  the  expi- 
ration of  six  months  from  the  time  of  proving  the  will  of 'the 
testator,  or  of  granting  letters  of  administration  on  the  estate 
of  the  deceased.  Nor  shall  any  suit  or  action  be  commenced, 
or  sustained  against  him,  after  the  estate  of  the  testator  or  in- 
testate is  represented  insolvent;  excepting  however,in  all  cases, 
actions  for  debts  due  for  the  deceased's  last  sickness  and  fu- 
neral expenses :  excepting  also,  that  if  the  executoi*  or  admin- 


400  ALABAMA. 


Hale,  adm'r  v.  Cummings  &  Spyker. 


istrator,  having  objections  to  the  claim  on  which  any  action 
(other  than  these  last  mentioned)  maybe  brought,  shall  consent 
to  have  such  claim  settled  by  action  at  law, — in  such  case,  the 
judgment  shall  determine  the  debt,  and  be  reported  by  the 
commissioners  as  such. 

It  is  proper  to  remark,  that  an  antecedent  part  of  the  same 
statute  provides  for  a  pro  rata  distribution  of  the  proceeds  of  an 
insolvent  estate  among  all  its  creditors,  but  giving  a  preference 
to  debts  due  for  the  last  sickness,  and  for  funeral  expenses. 

It  is  very  clear,  that  this  enactment  does  not  contemplate  any 
cases,  in  which  suits  can  be  maintained  after  an  estate  is  re- 
presented insolvent,  except  those  which  are  specified,  and  there- 
fore, we  conclude  there  is  no  difference  between  those  suits 
prosecuted  by  attachment,  andthose  commenced  in  the  ordi- 
nary mode. 

But  the  plaintiffs  insist  that  they  have  acquired  positive 
rights  by  the  levy,  which  would  have  been  recognised  if  the 
intestate  was  living,  and  therefore  ought  to  be  enforced  notwith- 
standing his  death. 

To  this,  we  answer,  that  it  is  much  more  probable  that  the 
attachment  laws  were  intended  to  prevent  ihe  debtor  from 
eloigning  his  estate,  than  for  the  purpose  of  giving  any  creditor 
a  preference;  but  whatever  may  be  the  object  of  such  enact- 
ments, it  is  very  certain  the  statutes  now  in  force  on  this  sub- 
ject, do  not  repeal  the  act  which  has  been  quoted. 

But  independent  of  this,  we  think  the  assumption  of  the  plain- 
tiff, is  based  upon  a  mistaken  conception  of  the  effect  of  the 
lien  of  an  attachment ;  it  is  inchoate  and  imperfect,  until  a 
judgment  is  rendered,  for  it  is  that  alone  which  determines  the 
claim  on  which  the  attachment  rests  to  be  just.  If  he  fails  to 
establish  his  claim,  the  inchoate  lien  is  entirely  gone,  and  there 
is  no  difference  between  such  a  case  and  this,  because  the  sta- 
tute has,  in  effect,  declared  that  it  is  unjust  for  one  creditor 
to  absorb  the  whole  estate  when  that  is  insolvent. 

It  is  because  the  law  declares  that  no  suit  shall  be  sustained 
after  the  estate  is  represented  insolvent,  that  the  lien  is  gone. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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McRae  V.  Stokes  &  Smith. 

1.  The  terms  "in  due  form."  as  used  in  the  act  of  Congress  of  May,  1790, 
which  provides  for  the  authentication  of  the  records  and  judicial  proceedings 
of  the  Courts  of  a  sister  States,  merely  mean  that  the  attestation  of  the  clerk 
shall  be  according  to  the  form  prescribed  for  the  Court  where  the  proceedings 
were  had  ;  and  the  certificate  of  the  presiding  judge  is  made  the  only  evidence 
that  such  form  has  been  observed. 

2.  In  the  attestation  of  the  clerk  it  was  affirmed,  that  the  records  of  another  Court 
lately  existing  in  the  town  in  which  his  Court  was  holden,  (and  in  which  late 
Court  the  judgment  was  rendered,)  had  by  law  been  there  transferred  ;  the 
presiding  judge  certifying  that  the  attestation  was  "  in  due  form,"  it  was  held, 
that  the  transcript  was  sufficiently  authenticated,  without  the  production  of 
the  law  by  which  the  transfer  was  made. 

THE  defendants  in  error,  brought  an  action  of  debt  against 
the  plaintiff,  in  the  Circuit  Court  of  Marengo,  upon  the  exem- 
phfication  of  a  judgment  recovered  by  them  in  the  Superior 
Court  of  law,  for  the  town  of  Petersburg,  in  the  State  of  Vir- 
ginia, on  the  27th  May,  1824. 

On  the  trial,  the  defendant  objected  that  the  transcript  of  the 
record  and  judgment  was  not  properly  authenticated,  and  could 
not  be  received  as  evidence  under  the  declaration;  but  his  ob- 
jection was  overruled,  and  the  transcript  adjudged  to  be  ad- 
missible as  evidence.  The  attestation  of  the  clerk  and  certifi- 
cate of  the  Judge,  are  as  follows: 

"  State  of  Virginia,  Town  of  Petersburg,  to  wit : 

I,  Henry  Bunly  Gaines,  clerk  of  the  Circuit  Superior  Court 
of  Law  and  Chancery,  for  the  town  aforesaid  in  the  Stale  of 
Virginia,  (to  which  Court  the  records  of  the  late  Superior  Court 
of  Law,  for  said  town,  are  now  by  law  transferred)  do  hereby 
certify,  that  the  foregoing  is  a  true  transcript  of  the  re- 
cord and  proceedings,  in  a  certain  action  of  debt,  lately  de- 
pending in  the  said  Superior  Court  of  Law,  for  said  town,  be- 
tween Stokes  &  Smith,  plaintiffs,  and  John  McRae  and  John 
Brent,  defendants,  with  all  things  touching  the  same,  as  fully 
and  wholly  as  they  now  exist  among  the  records  of  my  office. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  annex- 
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ed  the  seal  of  said  Court,  this  26th  day  of  March,  one  thousand 
eight  hundred  and  thirty-six. 

[Seal.}  H.  B.  Gaines,  Cl'k. 

"  Virginia,  Town  of  Petersburg,  to  wit : 

I,  John  F.  May,  one  of  the  Judges  of  the  General  Court, 
and  sole  Judge  of  the  Circuit  Superior  Court  of  Law  and  Chan- 
cery for  the  town  of  Petersburg,  in  the  State  of  Virginia,  do 
hereby  certify  that  H.  B.  Gaines,  who  hath  given  the  preced- 
ing certificate,  is  clerk  of  the  said  Circuit  Superior  Court  of 
Law  and  Chancery  of  the  said  town,  and  that  his  attestation  is 
in  due  form. 

Given  under  my  hand,  this  26th  day  of  March,  1836. 

J.  F.  May." 

The  defendant  objected  to  the  decision  of  the  Court,  adjudg- 
ing the  transcript  to  be  duly  authenticated,  and  a  judgment  be- 
ing rendered  against  him,  he  has  prosecuted  a  writ  of  error  to 
this  Court. 

Lyon,  for  plaintiff  in  error. 
Erwin,  for  the  defendants. 

COLLIER,  C.  J.— By  the  act  of  Congress  of  the  26th  May, 
1790,  it  is  enacted,  "  that  the  records  and  judicial  proceedings 
of  the  Courts  of  any  State,  shall  be  proved  or  admitted  in  any 
other  Court  within  the  United  States,  by  attestation  of  the 
clerk,  and  the  seal  of  the  Court  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  Judge,  Chief  Justice,  or  presid- 
ing Magistrate,  as  the  case  may  be,  that  the  said  attestation  is 
in  due  form."  Under  this  statute  it  is  uniformly  held,  that  the 
judgment  of  a  Court  of  one  of  the  States,  is  of  the  same  dignity 
in  every  other,  as  that  in  which  it  is  pronounced,  and  the  act 
merely  prescribes  certain  forms,  which  if  complied  with,  entitle 
it  to  admission  as  evidence  in  the  Courts  of  the  sister  States. 

The  terms  "  in  due  form"  do  not  mean  that  the  attestation  of 
the  clerk  shall  be  according  to  the  form  used  in  the  State  where 
the  record  was  offered  in  evidence,  or  to  any  other  form  gen- 
erally observed ;  but  according  to  the  form  prescribed  for  the 
Court,  where  the  proceeding  was  had,  and  the  certificate  of 
the  presiding  Judge,  is  made  the  only  evidence  that  such  form 
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has  been  complied  with;  Drummond  v.  Magruder,  9  Cranch's 
Rep.  122  ;  Smith  v.  Blagge,  1  Johns.  Cases,  238  ;  Barbour  v- 
Watts,  2  A.  K.  Marsh.  Rep.  292 ;  Craig  v.  Brown,  1  Peters' 
C.  C.  Rep.  352;  Henthorn  v.  Doe,  iBlackf.  Rep.  160. 

It  has  been  held,  that  the  attestation  of  the  clerk,  need  not 
expressly  state,  that  the  transcript  is  a  copy  of  all  the  proceed- 
ings in  the  case.  If  he  certifies,  that  the  transcript  is  correctly 
copied  from  the  record  of  the  proceedings  of  the  Court,  and  it 
appears  to  be  complete,  it  is  sufficient.  Mudd  v.  Beauchamp, 
Litt.  Sel.  cases,  142.  And  in  Ferguson  v.  Harwood,  7  Cranch 
Rep.  408,  the  clerk  certified  "  that  the  aforegoing  is  truly  taken 
from  the  record  of  the  proceedings"  in  this  Court.  The  certi- 
ficate of  the  Judge  was  regular,  and  the  Court  held  that  the 
presumption  was,  that  the  copy  of  the  record  was  complete. 

But  it  is  argued  for  the  plaintiff,  that  the  attestation  of  the 
clerk,  that  the  records  of  the  late  Superior  Court  of  Law,  &c. 
were  transferred  by  law  to  his  Court,  is  no  evidence  of  that 
fact,  but  the  law  by  which  the  transfer  was  made  must  be 
shown.  The  influence  accorded  to  the  certificate  of  the  Judge, 
furnishes  a  suflicient  refutation  of  this  argument.  But  an  ob- 
jection, precisely  similar  was  considered  in  Thomas  v.  Tanner, 
6  Monroe's  Rep.  52.  In  that  case,  it  appeared  that  the  re- 
cords of  a  former  territorial  judge  of  probate  were,  on  the  ad- 
mission of  the  territory  into  the  Union,  transferred  to  the  clerk 
of  the  County  Court.  It  appeared  on  the  face  of  the  transcript 
that  a  part  of  the  proceedings  was  had  before  the  Territorial 
Probate  Court,  and  the  other  part,  since  the  change  of  govern- 
ment, before  the  County  Court.  It  was  insisted,  that  the  law 
authorizing  the  transfer  of  the  records  and  their  attestation  by 
the  clerk  of  the  County  Court  should  be  proved;  but  the  Court 
were  of  opinion,  that  the  attestation  of  the  clerk  and  certificate 
of  the  Judge,  were  entitled  to  full  credit,  and  that  every  thing 
should  be  presumed  right,  according  to  the  local  law.  This 
case,  it  will  be  observed,  is  djrectly  in  point,  and  confirmatory 
of  the  principles  we  have  laid  down. 

Had  the  clerk  in  his  attestation,  omitted  to  state  that  the  re- 
cord had  been  transferred  to  his  office  by  law,  the  inference 
would  have  been  that  it  was  legally  there,  and  that  he  was 
the  proper  officer  to  attest  it.    We  cannot  conceive  why  the  ex- 
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press  affirmation  of  what  would  otherwise  be  impUed,  should 
make  it  necessary  to  establish  the  fact  by  proof. 

We  are  of  opinion,  that  the  transcript  was  regularly  authen- 
ticated, and  the  judgment  of  the  Circuit  Court  is  therefore  af- 
firmed. 


Briggs  v.  Hobson. 

1.  The  notice  published  in  a  newspaper,  that  a  debtor  would  appear  at  a  place  dc- 
eignated  "on  Saturday  the  28th  July  next,"  and  render  a  schedule  of  his 
property  as  an  insolvent  debtor,  when  in  fact  the  28th  of  July  was  Friday,  held 
sufficient. 

2.  The  condition  of  a  bond  to  take  the  benefit  of  the  act  for  the  relief  of  insol- 
vent  debtors,  is  not  forfeited  because  the  justice  of  the  peace  will  not  permit 
the  debtor  to  take  the  oath,  or  render  the  schedule  required  by  law,  if  the  cre- 
ditors have  been  duly  notified  of  the  intended  application. 

Error  to  the  Circuit  Court  of  Greene. 

THE  defendant  in  error  was  the  surety  of  one  Bastian,  in  a 
bond,  that  he  would  appear  at  the  time  and  place  appointed, 
and  rendor  a  schedule  of  his  property.  At  the  appointed  time 
and  place,  Bastian  appeared  before  the  justices  of  the  peace, 
and  offered  to  make  the  oath,  and  render  a  schedule  of  his  pro- 
perty to  obtain  the  benefit  of  the  act  for  the  relief  of  insol- 
vent debtors.  But  the  justices  refused  to  permit  him  to 
take  the  oath  and  render  the  schedule  of  his  property,  but  de- 
clared the  condition  of  his  bond  so  to  appear,  forfeited,  because 
the  notice  he  had  given  pursuant  to  their  directions,  was  in  their 
opinion,  insufficient.  The  notice  which  was  given  in  a  news- 
paper, was  in  all  respects  regular,  except  that  one  of  the  ad- 
vertisements stated  the  time  to  be  "  Saturday,  the  28th  July 
next" — but  in  the  others,  the  word  Saturday  was  omitted. 
The  28th  July  was,  in  fact,  Friday. 

The  bond  being  assigned  to  the  plaintiff  in  error,  (the  credi- 
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tor)  a  scire  facias  issued  thereon  to  the  defendant  in  error,  and 
judgment  was  thereon  rendered  against  him.  From  that  judg- 
ment, he  appealed  to  the  Circuit  Court  of  Greene  county,  where 
the  judgment  was  reversed,  the  Court  being  of  opinion  that 
the  notice  was  sufficient,  which  opinion  being  excepted  to,  the 
plaintiff  prosecutes  this  writ  of  error,  and  assigns  for  error  the 
charge  of  the  Court,  as  to  the  sufficiency  of  the  notice. 

Street,  for  plaintiff  in  error. 

ORMOND,  J. — The  question,  whether  the  bond  was  for- 
feited, depends  on  the  sufficiency  of  the  notice.  The  supposed 
fault  of  the  notice  is,  that  in  one  of  the  insertions  in  the  news- 
paper, the  time  of  rendering  the  schedule  is  stated  to  be  Sat- 
urday, the  28th  of  July,  when  in  fact  the  28th  of  July,  the  time 
appointed,  was  Friday.  We  are  of  opinion  that  the  notice  was 
sufficient.  Saturday,  the  28th  of  July  of  that  year,  was  an  im- 
possible date,  and  could  not  therefore,  mislead  any  one.  The 
true  date  was  given,  and  although  it  is  added,  that  that  day 
will  be  Saturday,  no  one  could  be  thereby  deceived,  as  the 
day  of  the  month,  and  not  the  day  of  the  week,  was  the  time 
which  regulated  the  proceeding. 

The  notice  being  sufficient,  and  the  principal  obligor  offering 
to  perform  the  condition  of  the  bond,  was  in  law  a  perform- 
ance. It  was  not  in  the  power  of  the  debtor  to  compel  the  jus- 
tices to  act,  to  administer  the  oath  and  receive  his  schedule. — 
This  is  not  like  the  case  of  one  who  covenants,  that  another  shall 
do  a  particular  act;  in  that  case,  he  cannot  say  that  he  had  no 
control  over  the  action  of  such  person,  as  an  excuse  for  its  non- 
performance, but  is  bound  to  procure  the  act  to  be  done. 

In  this  case,  a  benefit  is  by  law  conferred  on  the  debtor,  pro- 
vided he  does  certain  acts,  the  performance  of  which  cannot  be 
effectual  without  the  concurrence  of  a  justice  of  the  peace. — 
Now,  as  it  is  not  in  his  power  to  control  the  action  of  the  ma- 
gistrate, an  offer  to  perform,  must,  in  law,  be  a  performance,  at 
least,  so  far  as  to  prevent  a  breach  of  the  condition  of  his  bond. 

Let  the  judgment  of  the  Court  below,  be  affirmed. 
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Calloway  v.  McElroy  &,  Flannagin. 

1.  When  the  vendor  of  land  fraudulently  induces  the  vendee  to  purchase,  by 
showing  him  lands  of  a  superior  quality,  which  are  purchased,  and  afterwards 
lands  of  inferior  quahty  are  conveyed,  the  vendee  can  not  make  a  defence  at 
law,  when  sued  for  the  purchase  money.  His  relief  is  in  equity,  which  can 
rendercomplefe  justice  to  each  party,  by  rescinding  the  contract,  or  allowing 
compensation. 

2.  An  unsuccessful  attempt  to  defend  at  law,  when  no  defence  could  there  be 
made,  under  the  circumstances  of  the  case,  will  not  preclude  a  party  from  re- 
lief, in  a  court  of  equity. 

3.  It  is  no  cause  to  dismiss  a  bill  for  relief,  that  the  complainant  admits  that  the 
only  witnesses  by  which  he  can  prove  his  case,  are  interested,  so  as  to  be  in- 
competent  at  the  time  when  the  bill  is  exhibited,  because  their  interest  may  be 
removed  before  the  hearing. 

4.  An  offer  to  compromise,  which  is  not  accepted,  will  not  preclude  relief  in  equi- 
^ty,  although  payment  may  subsequently  be  made  by  an  agreement  between 

the  parties,  by  giving  notes  duo  from  other  persons.  The  question  of  accord 
and  satisfaction  is  matter  of  defence,  and  it  will  not  be  inferred  from  the  pay. 
ment  in  this  mode. 

Writ  of  error  to  the  Court  of  Chancery,  for  the  third  district 
of  the  southern  division. 

THE  bill  alleges,  that  the  complainant  Calloway,  in  Februa- 
ry, 1837,  purchased  from  the  defendants  several  tracts  of  land, 
which  are  specifically  described;  for  which  he  executed  his 
notes,  with  two  other  individuals  as  securities.  Previous  to 
the  purchase,  the  several  tracts  were  shewn  by  the  defendants 
to  the  complainant  and  his  two  securities,  without  respect  to 
the  numbers  indicated  by  the  public  survey,  and  the  contract 
of  purchase  was  made  with  reference  to  the  lands  thus  shewn 
and  examined.  The  defendants  executed  conveyances  for 
lands  which  the  complainant  accepted,  knowing  nothing  of 
the  numbers  by  which  they  were  designated,  but  supposing  they 
were  the  same  tracts  which  he  had  examined  and  contracted 
to  purchase.  Two  of  the  tracts  conveyed,  were  not  the  tracts 
which  were  shewn  and  purchased,  and  two  of  those  which  were 
shewn,  and  formed  a  part  of  the  contract,  were  not  conveyed. 
The  lands  conveyed,  are  worth  not  more  than  one  dollar  and 
twenty-five  cents,  whilst  those  shown  and  not  conveyed,  are 
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worth  fifty  dollars  per  acre ;  thus  making  a  difference  in  the 
respective  values,  of  from  four  to  six  thousand  dollars. 

The  complainant,  as  soon  as  he  ascertained  the  fraud  which 
had  been  practised  on  him,  demanded  a  rescission  of  the  con- 
tract, which  the  defendant  refused.  They  soon  after,  com- 
menced suits  on  the  notes  given  for  the  purchase  money,  and 
the  complainant  having  no  other  witnesses  to  prove  the  frau- 
dulent transaction  than  his  two  securities,  and  being  advised 
that  he  could  defend  at  law,  filed  interrogatories  for  the  defen- 
dant, McElroy,  to  ansv/er,  as  the  suits  were  instituted  in  his 
name.  These  were  answered,  but  the  fraud  was  denied.  The 
complainant  then  proposed  to  his  counsel,  to  deposit  the  amount 
of  his  indebtedness  in  the  hands  of  the- clerk  or  sheriff,  in  or- 
der to  render  his  securities  competent  witnesses  to  prove  his 
defence  of  fraud  in  the  suit  at  law,  but  was  advised  that  this 
would  not  avail  him,  and  that  he  should  eildeavor  to  compro- 
mise ;  this  also  was  attempted,  but  did  not  succeed;  and  the 
complainant  then  permitted  judgments  to  be  taken  against  him. 
Some  portion  of  the  judgments  have  been  paid  by  giving  other 
notes  in  discharge  of  his  Habilities.  The  complainant  admits 
that  he  is  only  able  to  establish  his  case  by  his  securities,  whom  he 
has  indemnified  against  their  liability,  in  a  manner  satisfactory 
to  them.  The  bill  prays  an  injunction  against  the  judgment  at 
law,  and  for  general  relief. 

The  Chancellor  dismissed  the  bill  for  want  of  equity,  under 
the  impression  that  all  the  matters  of  defence  stated  in  the  bill, 
were  available  as  a  defence  at  law. 

The  complainant  now  prosecutes  his  writ  of  error  and  ques- 
tions, by  his  assignment  of  errors,  the  correctness  of  this 
decree. 

G.  W.  Gayle,  for  the  plaintiff  in  error. 
Edwards,  contra. 

GOLDTHWAITE,  J— The  case  made  by  this  bill,  is  one 
of  exclusive  equity  jurisdiction,  because  complete  justice  can- 
not be  accorded  in  a  Court  of  law,  to  each  of  the  contending 
parties.  This  results  from  the  fact  that  the  complainant,  by 
virtue  of  the  conveyance  received  from  the  defendants,  is  in- 
vested with  the  title  to  lands  which  he  never  purchased ;  there- 
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fore,  the  effect  of  a  successful  defence  by  the  complainant,  to  a 
suit  at  law,  on  the  notes  made  by  him,  would  be,  that  the  de- 
fendants would  have  neither  lands  nor  money,  and  to  obtain  a 
re-conveyance  of  the  former,  would  theifiselves  be  driven  to  a 
Court  of  Equity.  Besides,  in  most  cases  of  this  nature,  there 
are  material  equities  arising  out  of  the  use  and  occupation  of 
the  land,  and  also,  with  respect  to  improvements  made  upon  it, 
which  a  Court  of  law  is  altogether  incompetent  to  adjust. 

Although  the  precise  question  now  presented,  has  never  been 
determined  in  this  Court,  its  attention  has  recently  been  called 
to  the  examination  of  the  powers  of  a  Court  of  Equity,  to  af- 
ford relief  in  cases  of  fraudulent  sales.  In  one,  the  fraud  con- 
sisted in  a  false  representation  of  title,  Young  v.  Harris,  2  Ala. 
Rep.  108 ;  and  in  ihe  other,  on  shewing  lands  which  were  not 
conveyed,  but  which  formed  the  inducement  to  purchase.  Camp 
V.  Camp,  2  Ala.  Rbp.  632.  In  neither  of  these  did  we  doubt  the 
competency  of  a  Court  of  Equity  to  afford  relief. 

We  will  not  undertake  to  determine  that  there  may  not  be 
cases  of  fraudulent  sales,  in  which  a  Court  of  l&w  may  proper- 
ly afford  relief  in  a  defence  to  a  suit  for  the  purchase  money, 
even  in  a  case  where  possession  is  retained  by  the  purchaser; 
but  we  think  it  cannot  be  done  in  such  a  case  as  this,  when  the 
consequence  to  the  vendor  would  be,  the  loss  of  his  land,  and 
also,  the  consideration  for  which  he  parted  with  the  title. 

2.  As  the  defenec  in  this  case  would  have  been  entirely 
ineffectual,  if  it  had  been  made  out  in  the  Court  of  law,  the 
complainant  cannot  be  prejudiced  by  the  attempt  there  made, 
under  the  statute,  to  obtain  the  necessary  discovery  from  the 
defendant,  McElroy,  by  the  exhibition  of  interrogatories. 

3.  Neither  do  the  allegations,  with  respect  to  the  difficulty  of 
obtaining  evidence  of  the  fraud  said  to  have  been  practised, 
because  of  the  incompetency  of  his  witnesses,  countervail  the 
equity  of  the  bill.  It  may  be,  that  other  evidence  can  be  procur- 
ed, or  if  the  interest  of  the  witnesses  cannot  be  otherwise  re- 
moved, it  certainly  can  by  payment  of  the  notes  signed  by 
them,  without  impairing  the  complainant's  right  to  relief. 

4.  Nor  is  the  statement,  that  an  attempt  was  made  to  effect 
a  compromise,  and  when  that  failed,  that  a  portion  of  the  debt 
for  the  purchase  money,  was  extinguished  by  the  transfer  of 
other  notes,  a  sufficient  reason  to  decline  jurisdiction,  because 
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it  canuot  be  inferred  from  this,  that  either  a  compromise  was 
effected,  or  a  new  contract  made.  If  such  was  indeed  the 
case,  the  new  contract,  or  the  accord  and  satisfaction,  will  be 
proper  matter  to  be  insisted  on  by  the  defendants  answers. 

Our  conclusion  is,  that  the  bill  ought  not  to  have  been  dis- 
missed, and  the  decree  of  the  Chancellor  is  accordingly  revers- 
ed, and  the  cause  remanded. 


The  Branch  of  the  Bank  of  the  State  of  Alabama  at 
Montgomery  v.  Perdue. 

1.  A  surety  in  a  promissory  note,  which  the  principal  had  also  secured  by  a 
mortgage  on  real  estate,  gave  notice  to  the  mortgagee  to  proceed  forthwith 
on  the  mortgage,  or  require  another  surety  in  his  stead  ;  at  the  time  the  no- 
lice  was  given,  the  mortgaged  premises  were  of  value  sufficient  to  pay  the  debt, 
but  when  sold  eighteen:  months  afterwards,  they  had  depreciated  in  value,  and 
fell  short  of  paying  it  ^/<y  ^er  cent,  or  more — Held,  that  the  surety  could 
not,  by  notice,  require  the  creditor  to  proceed  upon  the  mortgage,  that  being 
a  security  collateral  to  his  contract  to  pay ;  and  that  the  creditor  had  his  elec- 
tion to  proceed  on  the  note  or  mortgage,  but  might  have  been  required  to  sue 
on  the  note. 

THIS  was  a  proceeding  by  notice  and  motion,  at  the  suit 
of  the  plaintiff  in  error,  against  the  defendant,  in  the  County 
Court  of  Montgomery,  to  recover  of  him,  as  the  surety  of  E. 
N.  &  S.  Peirce,  the  amount  of  a  promissory  note  for  the  sum 
of"  twenty  one  hundred  and  fifty-one  dollars  and  seventeen 
cents,  with  interest  from  date,  under  the  second  section  of  the 
act  of  June,  1837."  The  note  is  dated  the  23d  September, 
1837,  and  payable  on  "or  before  the  first  of  June,  1840." 

The  defendant  pleaded: 

1.  The  general  issue. 

2.  That  the  defendant  is  a  surety,  and  as  such,  gave  notice 
to  the  plaintiff  to  foreclose  a  mortgage  which  had  been  execu- 
ted to  it,  by  his  principals;  but  the  plaintiff  failed  to  proceed  on 
its  mortgage,  which,  at  the  t-me  of  the  notice,  was  an  ample  se- 
curity, but  has  since,  by  the  depreciation  of  the  mortgaged 
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premises,  proved  insufficient  for  the  payment  of  the  debt.  The 
plaintiff  joined  issue  on  both  these  pleas,  and  the  case  was  tried 
by  a  jury,  who  returned  a  verdict  for  the  defendant. 

On  the  trial,  a  bill  of  exceptions  was  sealed;  at  the  instance 
of  the  plaintiff.  From  the  bill,  among  other  things,  it  appears 
that  the  defendant  offered  in  evidence  a  mortgage  for  two 
tracts  of  land,  amounting  in  the  aggregate,  to  four  hundred 
acres,  executed  for  the  purpose  of  securing  three  several  pro- 
missory notes,  the  first  payable  on  the  first  of  June,  1838,  the  se- 
cond, on  the  first  of  June,  1839,  and  the  third  is  that  now  in 
controversy.  The  mortgage  provides,  that  "if  any  or  either 
of  said  notes  are  not  punctually  paid,  it  shall  be  lawful  for  the 
President  of  said  Branch  Bank,  to  seize  and  sell  said  property 
at  public  auction,  at  such  time  and  place  as  he  may  think  pro- 
per, giving  ten  days  notice  of  the  same,  by  advertisement  in 
some  newspaper  published  in  said  State,  applying  the  pro- 
ceeds of  said  sale  to  the  payment  of  said  notes,  or  feither  of 
them,  whether  the  same  are  due  or  not,  with  all  interest,  dam- 
age and  costs,  as  well  of  the  sale,  as  upon  the  notes."  It  was 
proved,  that  the  first  note  had  been  paid,  and  a  judgment  ob- 
tained on  the  second,  which  was  still  unsatisfied.  To  the  in- 
troduction of  the  mortgage  as  evidence,  the  plaintiff  objected, 
but  the  objection  was  overruled,  and  the  mortgage  read  to  the 
jury;  whereupon,  the  plaintiff  excepted. 

The  defendant  then  read  as  evidence,  a  paper,  of  which  the 
following  is  a  copy,  viz : 

^^  Alabama,  Lowndea  County,  Oct.  the  12th  1838. 

"  To  the  Cashier  of  the  Branch  of  the  Bank  at  Montgomery. 
Please  to  take  notice  of  the  notes  protested  for  non-payment 
the  fourth  of  June  last,  wherein  E.  N.  &  S.  Peirce  were  prin- 
cipals, myself  and  others  security,  that  you  are  notified  by  myself 
to  proceed  forthwith  against  the  property  mortgaged  for  the 
payment  of  the  Bank  debt,  or  you  will  not  consider  myself  bound 
for  any  of  the  notes  where  lam  security  on  any  of  their  paper, 
or  require  of  the  above  named  E.  N.  &  S.  Peirce,  a  security  in 
place  of  my  name. 

I  am,  your  most  obedient  servant, 

RILEY  F.  PERDUE." 

Which  notice  it  was  admitted  had  been  duly  received  by 
the  Cashier  of  the  Bank. 


I 


JANUARY  TERM,  1842.  411 


Branch  Bank  at  Montgomery  v.  Perdue. 


The  defendant  then  proved,  that  the  lands  mortgaged,  in 
the  fall  of  1838,  would  have  sold  for  enough  to  satisfy  the  debt 
due  the  plaintiff,  but  that  it  was  not  sold  under  the  mortgage 
until  June,  1840,  when  it  was  then  sold  on  a  credit  of  one,  two 
and  three  years,  for  thirteen  hundred  and  fifty  dollars. 

The  Court  charged  the  jury,  that  the  notice  given  by  the  de- 
fendant, to  foreclose  the  mortgage,  was  sufficient  to  make  it 
the  duty  of  the  plaintiff  to  comply  with  the  request  of  the  de- 
fendant, without  delay;  and  that  if  in  consequence  of  the  delay 
of  the  plaintiff,  the  property  mortgaged  to  it  by  E.  N.  &  S. 
Peirce,  had  depreciated  in  value  between  the  date  of  the  no- 
tice, or  a  reasonable  time  thereafter,  and  the  day  when  it  was 
sold  by  the  plaintiff,  the  defendant  was  discharged  from 
his  liability,  to  the  extent  of  the  depreciation,  as  surety  in  the 
note.     To  this  charge,  the  plaintiff  excepted. 

Other  charges  were  given  and  excepted  to,  but  as  they  are 
not  considered  by  this  Court,  it  is  deemed  unnecessary  to  state 
them. 

A  judgment  being  rendered  in  favor  of  the  defendant,  the 
plaintiff  has  prosecuted  a  writ  of  error  to  this  Court. 

Elmore,  submitted  an  argument  in  writing,  and  Harris,  for 
the  plaintiff,  argued  the  case  at  the  bar.  It  was  admitted  to 
have  been  decided  by  this  Court,  and  in  New  York,  that  a  sure- 
ty in  a  note  might  give  a  verbal  notice  to  the  creditor,  to  sue 
the  principal,  and  that  if  the  note  could  have  been  collected  by 
a  suit  promptly  brought,  the  surety  may  resist  a  recovery 
against  himself,  if  an  action  was  not  brought  in  a  reasonable 
time  after  notice,  by  showing  that  the  principal  has  become 
insolvent.  And  under  a  statute  of  this  State,  where  a  written 
notice  is  given,  to  sue,  and  no  action  is  brought  against  the 
principal,  or  surety,  in  a  reasonable  time,  the  surety  is  discharg- 
ed without  proof  of  the  principal's  insolvency.  But  the  case 
before  the  Court,  does  not  come  within  the  common  law  prin- 
ciple whhich  has  been  stated,  nor  within  the  influence  of  the 
statute.  The  mortgage  is  no  part  of  the  defendant's  contract, 
nor  could  he,  by  a  mere  notice  to  foreclose,  control  the  plain- 
tiff's action  upon  it.  Had  he  desired  the  benefit  of  it,  he  should 
have  applied  to  a  Court  of  Equity,  (if  to  any  tribunal,)  to  com- 
pel its  foreclosure,  or  have  paid  the  debt,  and  then  availed 
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himself  of  it,  as  means  of  reimbersing  his  advance.  1  Ala.  Rep. 
N.  S.  23;  4  Johns.  Chan.  Rep.  132;  6  Wend.  Rep.  610,  1  Story's 
Eq.  322,  592;  9  Porter's  Rep.  792;  King  v.  Baldwin,  17  Johns. 
Rep.  384. 

Hayne,  for  the  defendant — insisted,  that  the  principle  ad- 
mitted by  the  plaintiff's  counsel  to  have  been  recognized  by 
this  Court,  and  in  New  York,  v^rould  not  be  unwarrantably  ex- 
tended by  applying  it  to  the  case  at  bar.  There  is  no  distinc- 
tion between  the  duty  to  collect  by  suit,  and  the  duty  to  collect 
by  sale,  under  the  mortgage.  In  Paine  v.  Packard,  13  Johns. 
Rep.  174,  the  Court  said,  where  the  creditor  did  an  act  inju- 
rious to  the  surety,  or  omitted  to  do  an  act  when  required, 
which  equity,  and  his  duty  to  the  surety  enjoined  it  upon  him 
to  do,  and  which  omission  was  injurious  to  the  surety,  in  either 
of  these  cases,  the  surety  would  be  discharged.  He  also  cited 
7  Johns.  Rep.  332;  13  ibid.  383  ;  17  ibid.  384;  6  Wend.  Rep. 
610;  10  ibid.  162;  13  ibid.  375;  1  Stewart's  Rep.  11;  3  ibid.  9, 
160;  8  Porter's  Rep.  284. 

COLLIER,  C.  J. — It  has  been  so  often  decided,  as  to  be 
considered  the  settled  law  of  this  Court,  that  a  surety  may 
quicken  the  diligence  of  the  creditor,  by  requiring  him  to  put 
in  suit  the  security  by  which  the  debt  is  evidenced,  and  if  upon 
such  requisition,  suit  is  not  brought,  and  it  appears  that  it  might 
have  been  made  available,  the  subsequent  insolvency  of  the 
principal,  is  a  good  defence  for  the  surety,  even  at  law.  Bruce 
v.  Edwards,  1  Stew.  Rep.  11;  Herbert  &  Kyle  v.  Hobbs  & 
Fennell,  3  Stew.  Rep.  9;  Goodman  v.  Griffin,  ibid.  160;  Qayle 
v.  Randall,  4  Porter's  Rep.  236;  Scott  v.  Bradford,  5  Porter's 
Rep.  443;  Strader  v.  Houghton,  9  Porter's  Rep.  334.  But  this 
principle  we  think  cannot  be  applied  without  disturbing  others 
equally  well  settled,  so  as  to  authorise  the  surety  to  require 
the  principal,  by  a  mere  notice,  to  proceed  on  any  collateral 
security  he  may  have  for  the  payment  of  the  debt.  By  a  coU 
lateral  security,  we  mean  one  in  which  the  surety  is  not  bound, 
or  one  which  is  apart  from  the  principal  or  primary  engage- 
ment. 

Where  the  principal  and  surety  make  a  direct  promise  in 
writing  to  pay  money,  and  in  addition,  one  or  both  of  them  ex- 
ecute a  mortgage  to  the  creditor,  to  secure  a  performance  of 
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their  undertaking,  the  creditor  is  not  obhged  to  proceed  upon 
his  mortgage,  but  may  either  foreclose  it,  or  prosecute  an  ac- 
tion at  law  upon  the  promise  of  the  debtor  and  his  surety. 
The  mortgage  is  a  mere  security  for  the  debt,  and  is  regarded 
as  an  incident  to  the  legal  contract  to  pay.  In  Cullum  v.  Em- 
anuel &  Gaines,  et  al.  1  Ala.  Rep.  N.  S.  23,  the  law  is  so  laid 
down;  and  the  Court  there  held,  that  a  surety  could  not  injoin 
a  judgment  at  law,  by  showing  that  his  principal  had  mortgag- 
ed to  the  creditor,  property  of  greater  value  than  the  amount 
of  the  debt. 

It  has  been  held,  that  sureties  are  entitled  to  go  into  a  Court 
of  Equity,  after  a  debt  has  become  due,  to  compel  the  debtor  to 
exonerate  them  from  their  liability,  by  paying  the  debt ;  and  it 
has  been  said  that  a  surety  upon  the  maturity  of  the  debt,  may 
obtain  the  aid  of  equity  to  compel  the  creditor  to  sue  for,  and 
collect  the  debt  from  the  principal,  if  he  will  indemnify  the 
creditor  against  the  risk,  delay  and  expence  of  the  suit.  I 
Story's  Eq.  322  and  cases  cited.  But  this  latter  proposition 
has  been  questioned  by  some,  who  have  maintained,  that  the 
right  of  the  surety  does  not,  independent  of  a  statute,  extend  so 
far  as  to  authorise  him  to  compel  the  creditor  to  seek  a  recov- 
ery of  the  principal ;  that  his  contract  obliges  him  to  pay  the 
debt,  and  when  he  has  done  this,  he  niay  reimburse  himself  by 
suit. 

When  the  surety  has  paid  the  dejjt  of  the  principal,  he  stands 
in  the  place  of  the  creditor,  not  only  through  the  medium  of 
contract,  but  even  by  means  of  securities  entered  into  without 
his  knowledge,  having  a  right  to  have  those  securities  transfer- 
red to  him,  though  there  was  no  stipulation  for  it ;  and  to  avail 
himself  of  those  securities  against  the  debtor.  Where  the  cre- 
ditor has  not  applied  such  securities  in  discharge  of  the  debt, 
he  must  hold  them  as  a  trustee,  ready  to  be  applied  for  the 
benefit  of  the  surety;  and  if  he  disables  himself  from  yielding 
up  to  the  surety,  the  means  of  reimbursement,  which  he  had, 
the  surety  will  be  exonerated  from  liability, />ro  tanto  ;  unless 
the  creditor  acted  without  a  knowledge  of  the  rights  of  others, 
and  with  good  faith  and  just  intentions.  Cullum  v.  Emanuel 
&  Gaines,  et  al.  1  Ala.  Rep.  N.  S.  23. 

We  have  thus  briefly  stated  the  rights  of  the  surety  against 
the  creditor,  and  we  think  they  lend  no  countenance  to  the  de- 
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fence  set  up  by  the  plaintiff  in  error.  It  was  entirely  compe- 
tent to  have  required  the  Bank  to  have  proceeded  against  the 
principal  debtors  ;  but  had  such  a  requisition  have  been  made^  , 
no  consequences  favorable  to  the  surety  would  have  resulted, 
as  the  note  which  was  due  at  the  time  the  notice  was  given, 
has,  (as  we  learn  from  the  record)  been  paid  by  the  principals. 
As  for  the  mortgage,  it  was  but  another  and  indirect  means 
of  securing  the  payment  of  the  notes,  which  we  have- 
seen,  the  Bank  might  avail  itself  of  in  the  first  instance,  or  if  it 
so  elected,  it  might  sue  upon  the  direct  engagement  to  pay. 
The  nature  and  extent  of  the  sureties,  contract,  does  not  author- 
ize him  to  act  for  the  creditor,  which  of  the  two  remedies  he 
shall  pursue,  and  consequently,  a  notice  to  proceed  upon  the 
mortgage  must  be  unavailing  as  the  ground-work  of  a  legal 
defence. 

The  principle  which  recognizes  the  right  of  the  surety  to 
require  the  note  or  bond  of  the  principal  to  be  put  in  suit,  must 
proceed  upon  the  idea  that  the  creditor  impliedly  undertakes 
to  do  so,  upon  a  notice  to  that  effect  being  given  him.  In  the 
Manchester  Iron  Man.  Co.  v.  Sweeting,  10  Wend.  Rep.  162, 
the  Court  say,  where  the  plaintiff  refuses  to  prosecute  the  prin- 
cipal, on  the  request  of  the  surety,  his  neglect  is  a  virtual  agree- 
ment to  discharge  the  former,  and  look  alone  to  the  responsi- 
bility of  the  latter.  But  this  reasoning  cannot  be  applied  to 
a  notice  to  foreclose  a  mortgage,  for  that  constitutes  no  part  of 
the  contract  to  pay  the  debt,  but  is  merely  assistant  to  it. 

Again:  the  creditor  cannot  be  injured  by  suing  the  principal 
to  judgment  even  if  he  be  insolvent,  but  it  may  be  important  to 
him  in  a  country  where  real  property  fluctuates  in  value  as  in 
this,  that  he  should  choose  his  own  time  of  selling  under  a  mort- 
gage. To  this,  it  may  perhaps  be  answered,  that  he  may,  if 
it  is  depressed,  become  its  purchaser  and  take  the  chances  of 
the  marKet;  but  it  might  not  suit  him  to  purchase,  and  he  should 
not  be  forced  to  become  a  purchaser  against  his  interest. 

In  every  view  in  which  this  case  has  presented  itself,  we  are 
of  opinion  that  the  defence  interposed  in  the  County  Court 
should  not  have  been  sustained ;  and  the  judgment  is  conse- 
quently reversed,  and  the  cause  remanded. 


JANUARY  TERM,  1842. 415 

The  Sute  r.  Monk. 


The  State  op  Alabama  v.  Monk. 

1-  When  the  office  of  sheriff  is  full,  and  a  temporary  inability  of  the  sheriff  to 
act,  from  sickness,  the  Court  has  no  power  to  direct  the  coroner  to  impannel 
a  jury  in  a  criminal  case.  *' 

2.  Whether,  in  the  event  of  the  refusal,  or  permanent  inability  of  the  sheriff  to 
act,  the  Court  does  not,  inherently,  possess  the  power  of  appointing  a  minis- 
terial officer  to  execute  its  mandates — Quere. 

3.  The  act  authorizing  the  coroner,  temporarily  to  fill  the  office  of  sheriff,  when 
a  vacancy  occurs,  until  the  Executive  appoints,  is  not  in  conflict  with  the  con. 
stitutional  provision  giving  the  appointment  in  case  of  vacancy,  to  the  Gover- 
nor. 

4.  The  act  authorizing  the  coroner  to  act,  when  the  sheriff  is  a  party  in  interest 
to  any  suit,  and  perform  all  the  duties  of  sheriff,  whenever,  from  any  cause,  he 
may  be  incompetent  to  act  as  such,  Aik.  Dig.  96,  is  in  affirmance  of  the  com- 
mon law,  and  merely  authorizes  the  coroner  t^  act,  when  the  sheriff  is  tempo- 
rarily incompetent  to  act,  from  relationship,  interest,  &c.  &c.  but  does  not 
apply  when  the  sheriff  is  unable  to  act. 

Referrence  of  novel  and  difficult  questions  from  the  Circuit 
Court  of  Mobile. 

The  defendant  was  tried,  and  found  guilty  of  murder.  At 
the  trial  of  the  cause,  the  prisoner  moved  the  Court  to  set  aside 
and  quash  the  pannel  of  jurors  summoned  to  try  the  cause,  be- 
cause it  appeared  that  the  jury  had  been  summoned,  and  a  list 
of  the  jury  had  been  served  on  the  prisoner  by  the  coroner,  and 
not  by  the  sheriff;  but  it  appearing  to  the  satisfaction  of  the 
Court,  that  on  Monday,  when  the  Court  was  about  to  open,  the 
sheriff  of  Baldwin  county,  was  confined  by  sickness,  and  una- 
ble to  attend  the  Court  and  execute  its  orders.  It  was  order- 
ed that  the  coroner  of  Baldwin,  who  was  then  present,  do  at- 
tend said  Court,  during  its  present  term,  and  discharge  the  du- 
ties of  sheriff  thereof,  which  was  ordered  to  be  recorded  on  the 
minutes  of  the  Court.  The  Court  refused  to  quash  the  pannel, 
but  considering  the  question  one  of  novelty  and  difficulty,  re- 
served it  for  the  consideration  of  this  Court. 

The  Attorney  General,  for  the  State — cited,  the  act  of 
1833,  Aik.  Dig.  96  §  2,  empowering  the  coroner  to  act,  when 
from  any  cause,  the  sheriff  was  incompetent  to  act. 

J.  Gayle,  contra — cited,  the  act  of  1826,  Aik.  Dig.  389,  § 
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10,  imposing  on  the  coroner  the  duties  of  sheriff,  whenever  that 
office  became  vacant,  and  insisted  that  the  act  was  in  conflict 
with  the  constitutional  provision  which  devolves  on  the  Gov- 
ernor, the  appointment  of  sheriff,  whenever  the  office  was  va- 
cant, that  the  legislative  provision  was  and  void. 

He  also  maintained,  that  the  act  cited  by  the  Attorney  Gen- 
eral, had  no  application  to  this  case,  because,  here  there  was 
no  vacancy,  but  a  mere  temporary  inability  to  act. 

ORMOND,  J.— The  act  cited  by  the  Attorney  General  from 
Aikin's  Digest,  389,  that  whenever  the  office  of  sheriff  became 
vacant,  the  duties  of  the  office  should  devolve  on  the  coroner, 
does  not,  in  our  opinion,  conffict  with  the  constitutional  provi- 
sion, giving  the  appointment  of  sheriff,  in  case  of  vacancy,  to 
the  Governor.  The  right  of  the  Executive,  to  fill  the  office 
when  a  vacancy  occurs,  is  entirely  consistent  with  the  tempo- 
rary performance  of  the  duties  of  the  office  by  the  coroner,  un- 
til the  Executive  can  act.  It  is  impossible  to  suppose,  that  the 
framers  of  the  constitution  intended,  that  during  the  interval 
which  must  elapse  between  the  times  when  the  office  became 
vacant,  and  the  appointment  of  the  new  sheriffs  the  Court  should 
be  without  an  officer  to  execute  its  mandates.  All  that  was  in- 
tended was,  that  in  such  a  case,  there  should  not  be  a  re-elec- 
tion, but  that  the  Executive  should  fill  the  vacancy.  But  here 
there  was  no  vacancy,  but  a  temporary  inability  on  the  part  of 
the  sheriff,  to  perform  the  duties  of  his  office;  there  was  there- 
fore, no  authority  conferred  by  this  statute  on  the  coroner  to 
act. 

The  Attorney  General  also  insists,  that  the  act  authorizing 
the  coroner  to  execute  all  process  when  the  sheriff  is  a  party 
in  interest  to  any  suit  in  the  Circuit  or  County  Courts,  and  per- 
form all  the  duties  of  sheriff,  whenever,  from  any  cause  he  may 
be  incompetent  to  act  as  such,  Aik.  Dig.  96,  authorized  the  ac- 
tion of  the  coroner  in  this  case.  We  are  very  clear  in  the 
opinion,  that  this  act  confers  no  authority  under  the  state  of 
facts  disclosed  by  this  record ;  at  common  law,  the  coroner 
could  not  execute  a  writ,  when  the  sheriff  was  dead,  or  the  of- 
fice vacant,  and  therefore  a  necessity  existed  for  the  passage  of 
the  act  of  1826,  previously  cited,  which  authorises  the  coroner 
to  act  during  the  interregnum,  caused  by  the  vacancy  of  the 
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office  of  sheriff.  The  act  we  are  now  considering,  is  merely 
in  affirmance  of  the  common  law,  which  authorised  the  coroner 
to  perform  the  duties  of  sheriff,  when  that  officer  was  tempo- 
rarily incompetent,  from  relationship,  interest  in  the  question, 
&c.  5  Com.  Dig.  217,  G.  3. 

There  is  a  broad  distinction  between  incompetency  and  ina- 
bility, when  these  words  are  placed  in  juxta-position,  though 
they  may  be  occasionally  used  to  express  shades  of  the  same 
meaning;  but  in  such  cases,  the  context  will  always  explain  the 
sense  in  which  the  term  is  employed.  Thus,  in  this  case,  the 
context  shows  very  conclusively  that  temporary  in-competen- 
cy  of  the  sheriff,  was  what  was  provided  against — the  cases  put 
in  the  statute  by  way  of  example,  cannot  be  considered  cases 
oiinability  on  the  part  of  the  sheriff  to  act. 

By  an  act  passed  in  1826,  the  Legislature  provided,  that 
where  jurors  had  not  been  drawn  or  summoned  as  required  by 
law,  or  did  not  attend,  that  the  Court,  "  may  direct  the  sheriff  or 
other  attending  officer,  in  case  of  his  absence  or  inability  to  serve 
to  empannel  a  jury  instanter,"  <fcc.  Aik.  Dig.  298,  §  24.  In  the 
case  at  bar,  as  the  record  is  silent  on  the  subject,  we  must  pre- 
sume that  a  jury  regularly  summoned  were  in  attendance;  but 
in  such  a  case,  no  authority  is  given  to  invest  the  coroner  with 
the  power  of  the  sheriff,  but  in  case  of  the  absence  or  inability 
of  the  sheriff  to  act,  his  duties  are  devolved  on  an  attending 
officer.  This  no  doubt  refers  to  the  deputies  of  the  sheriff,  or 
constables  in  attendance,  three  of  whom  the  sheriff  is  required 
to  summon  as  bailiffs,  to  attend  upon  the  Court.  It  cannot,  we 
think,  apply  to  the  coroner,  who  is  not  as  such,  required  to  at- 
tend upon  the  Court,  and  cannot  therefore  be  embraced  by  the 
term  "  attending  officer." 

It  appears  then  by  this  brief  review  that  the  Legislature  has 
provided  for  the  case  of  a  temporary  vacancy  in  the  office  of 
sheriff,  and  for  his  temporary  incompetency  to  act,  and  declared 
who  shall  perform  its  duties — it  has  also  provided  for  summon- 
ing a  jury,  (when  that  duty  has  been  omitted)  by  an  attending 
officer  of  the  Court,  in  the  absence  or  inability  of  the  sheriff  to 
serve ;  but  the  case  at  bar  is  neither  of  these.  Here  the  office 
was  full,  and  their  was  a  mere  temporary  inability  on  the  part 
of  the  sheriff  to  exercise  the  duties  of  the  office  in  person,  but 
no  reason  is  shown  why  those  duties  could  not  be  performed  by 
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deputy.  It  is,  to  be  sure,  stated  that  no  deputy  was  in  atten- 
dance; this  if  made  known  to  the  sheriff,  he  would  doubtless 
have  supplied,  by  authorizing  some  one  to  act  in  his  place. 

The  facts  of  this  case,  have  forced  on  us  the  consideration 
of  a  question  of  the  highest  possible  import  to  the  well  being; 
and  indeed,  to  the  very  existence  of  society.  The  concession, 
that  the  sheriff  is  such  an  integral  part  of  the  Court,  that  its 
functions  would  be  suspended  in  the  event  of  his  refusal,  or  in- 
ability to  act,  would  seem  to  strike  at  the  very  foundations  of 
social  order,  by  placing  it  in  the  power  of  one  man,  at  his  plea- 
sure, to  impede  or  obstruct  the  action  of  the  tribunals  appoint- 
ed to  adjust  controversies  between  individuals,  and  to  punish 
crimei  against  the  State.  We  are,  however,  relieved  from  the 
necessity  of  considering  whether,  every  Court,  invested  with 
the  great  powers  just  spoken  of,  does  not  possess  the  inherent 
power  to  appoint  a  ministerial  officer  to  enforce  its  mandates; 
because  in  this  case,  there  was  such  an  officer  in  existence,  able 
and  we  must  presume,  willing  to  obey  the  commands  of  the 
Court.  His  sickness  satisfactorily  accounts  for  his  absence 
from  the  Court,  and  we  must  presume  that  if  informed  of  the 
fact,  that  he  had  no  deputy  in  attendance,  that  he  would  have 
promptly  deputed  some  one  to  act  in  his  stead.  Until  such  refu- 
sal it  cannot  be  pretended  that  the  extraordinary  power  of  the 
Court,  which  we  have  hinted  at,  if  it  exists,  could  be  exerted; 
and  by  a  review  of  the  statutes,  we  have  shown  that  no  power 
is  conferred  by  legislative  enactment  in  such  a  case  as  the  pre- 
sent. As  therefore,  the  jury  was  not  legally  summoned,  the 
prisoner  was  not  legally  convicted,  and  the  judgment  founded 
on  a  verdict  so  obtained,  must  be  set  aside,  and  a  venire  de  novo, 
awai'ded. 

The  judgment  of  the  Court  below,  is  therefore  reversed,  and 
the  cause  remanded,  that  the  prisoner  may  be  again  tried,  unless 
in  the  interim  discharged,  by  due  course  of  law. 
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1.  In  a  criminal  case,  where  the  charge  requested  may  have  been  entirely  im- 
material,  and  its  propriety  is  not  shown  by  the  evidence  disclosed,  it  will  be 
presumed  to  have  been  properly  refused.  In  such  cases  error  must  be  affirma- 
tively shown,  and  it  will  not  be  presumed. 

THE  prisoner  was  indicted  at  the  fall  term,  1841,  of  the 
Circuit  Court  of  Montgomery  county,  for  the  murder  of  one 
James  Glover,  and  convicted  of  manslaughter. 

At  the  trial,  certain  evidence  was  introduced,  conducing  to 
prove  that  the  prisoner  assaulted  and  stabbed  the  deceased,  by 
which  he  came  to  his  death.  Evidence  was  also  introduced 
in  behalf  of  the  prisoner,  conducing  to  prove  that  he  fought  in 
his  own  defence.  On  this  evidence,  the  counsel  for  the  prison- 
er moved  the  Court  to  charge  the  jury,  that  if  the  deceased  first 
assaulted  the  prisoner,  that  he  was  not  bound  to  retreat,  but 
might  repel  force  with  force;  and  if  the  prisoner  in  his  defence, 
was  in  danger  of  receiving  great  bodily  harm,  although  he 
might  save  himself  by  flight,  yet  he  was  not  bound  to  fly,  but 
may  kill  the  assailant  in  his  own  defence,  to  prevent  this  bodily 
harm. 

This  charge  the  Court  refused  to  give,  but  reserved  the  ques- 
tion of  law  arising  on  it,  for  the  decision  of  the  Supreme  Court ; 
the  counsel  for  the  prisoner  considering  it  as  novel  and  dif- 
ficult. 

Williams,  for  the  prisoner,  insisted  that  the  charge  request- 
ed, was  improperly  refused,  because  it  is  inconsistent  with  the 
true  spirit  of  liberty,  that  one  citizen  should,  under  any  circum- 
stances, be  required  to  retreat  from  another  when  assaulted ; 
the  more  especially  when  the  assault  is  so  violent  as  to  endan- 
ger life,  or  when  there  is  danger  of  great  bodily  harm. 

The  Attorney  General,  contra,  insisted  that  no  such  ques- 
tion was  here  reserved.  No  evidence  is  stated  from  which  the 
prisoner  was  authorised  to  call  for  such  witnesses,  and  it  is  pro- 
per to  infer  that  the  Court,  for  this  reason,  refused. 
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GOLDTHWAITE,  J.— We  can  find  nothing  in  this  case  to 
warrant  us  in  coming  to  the  conclusion  that  an  error  was. com- 
mitted when  the  charge  demanded  was  refused. 

The  defect  of  the  case  is,  that  it  does  not  disclose  the  facts 
in  evidence  before  the  jury,  and  we  cannot  infer  the  charge  to 
be  erroneous,  when  it  may  have  been  refused  because  there 
was  no  evidence  to  warrant  it. 

Kit  is  admitted  that  the  prisoner  when  assailed,  might  repel 
force  by  force,  and  that  he  was  not  required  to  retreat  or  fly 
before  his  adversary,  this  admission  does  not  render  him  excu- 
sable, if  he  either  causelessly  or  wantonly  deprived  his  adver- 
sary of  life.  The  evidence,  even  when  most  favorably  constru- 
ed for  the  prisoner,  only  shows  that  he  was  assaulted  by  the 
deceased,  but  does  not  show  that  his  life  was  endangered,  or 
great  bodily  harm  menaced.  Neither  does  it  show  that  the 
slaying  was  not  wantonly  or  causelessly  done. 

A  state  of  facts  may  have  been  shown,  to  which  the  charge 
would  have  been  appropriate  ;  or  the  evidence  may  have  been 
such  as  to  render  the  inquiry  entirely  immaterial,  and  even 
absurd. 

We  cannot  presume  the  fact,  and  adhering  to  our  well  es- 
tablished rule,  that  error  must  be  affirmatively  shown,  we  feel 
constrained  to  affirm  the  judgment. 
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Gibson,  ei  al.  v.  Carson's  adm'r. 

1.  Although  the  complainant  may  make  out,  by  proof,  a  case  which  entitles  him 
to  relief,  yet  he  cannot  recover  upon  a  bill,  the  allegations  of  which  are  not  a* 
dapted  to  the  case  proved. 

2.  Setnble,  the  declarations  of  a  father  made  simultaneously  with  the  execution 
of  a  deed  of  gift  to  a  daughter,  that  the  deed  was  his  will ;  it  would  save  him 
the  trouble  of  making  a  will ;  he  was  to  enjoy  the  property  during  his  life,  &c. 
— when  coupled  with  the  fact,  that  he  was  an  habitual  drunkard,  of  but  ordina- 
ry understanding;  and  that  the  deed  divested  him  of  the  presentright  of  pos- 
session  of  all  his  estate,  both  real  and  personal,  satisfactorily  show,  that  he 
was  ignorant  of  the  legal  effect  of  what  he  did,  and  that  he  supposed  he  was 
executing  a  testamentary  paper.  And  a  deed  executed  under  such  circum- 
stances, may  be  set  aside,  on  the  ground  of  surprise. 

3.  Semble,  the  wife  acquires  no  right,  by  marriage,  to  the  property  of  the  hus- 
band, and  can  not  maintain  a  bill  in  Equity,  to  set  aside  a  deed  of  gift  execu. 
ted  by  him  previous  to  the  marriage,  on  the  ground  that  he  continued  in  pos- 
session,  and  she  married  him  under  the  impression  that  the  property  was  his. 

This  cause  comes  here  by  writ  of  error  from  the  Chancery 
Couit  sitting  at  Cahawba. 

THE  defendant's  intestate  filed  his  bill,  stating  that  he  had 
but  one  child  by  his  first  marriage,  who  several  years  previous 
to  the  8th  of  May,  1824,  intermarried  with  Thomas  Gibson; 
that  his  wife  and  son-in-law,  often  persuaded  and  importuned 
him  to  convey  his  property  to  his  daughter,  and  he  as  often  re- 
fused, until  on  that  day,  being  at  a  drinking  house  in  the  neigh- 
borhood of  his  residence,  and  under  the  influence  of  spirituous 
liquors,  by  the  persuasion  of  his  son-in-law,  he  consented  to  ex- 
ecute voluntary  conveyances  of  all  his  property,  to  his  daugh- 
ter, and  her  then  and  future  increase.  Gibson  accordingly, 
while  the  intestate  was  in  this  state  of  mind,  prepared  two 
deeds,  which  were  then  executed  by  intestate ;  the  one  convey- 
ing his  land,  and  the  other  his  slaves  and  other  personal  proper-, 
ty,  to  his  daughter,  and  her  then  and  future  issue ;  which  deeds 
were  taken  possession  of  by  Gibson. 

It  is  alleged,  that  the  intestate  had  but  little  property,  yet 
the  deeds  did  not  reserve  to  him  the  property  conveyed  for  the 
maintenance  of  himself  and  wife  during  life ;  he  was  conse- 
quently dissatisfied  with  what  he  had  done,  and  went  to  Gib- 
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son's  in  a  few  days,  and  not  finding  him  at  home,  he  informed 
Mrs.  Gibson  of  his  dissatisfaction,  and  asked  her  for  the  deeds, 
who  replied,  if  he  was  unwilling  for  her  to  have  the  property, 
he  could  have  the  deeds ;  and  accordingly,  handed  them  to  him. 
The  intestate  carried  the  deeds  home  with  him,  intending  to 
burn  them,  and  informing  his  wife  of  his  intention,  threw  them 
into  the  fire;  his  wife  made  an  eflfort  to  rescue  them,  and  suc- 
ceeded in  rescuing  one  of  them,  which  intestate,  until  within  a 
few  months  before  filing  his  bill,  supposed  to  be  so  obliterated  as 
to  be  illegible  and  unintelligible.  It  is  further  charged,  that  intes- 
tate's wife  immediately  carried  the  deed  to  Gibson,  and  related 
to  him  the  circumstances  under  which  she  prevented  it  from 
being  burnt. 

It  is  then  stated,  that  intestate's  first  wife  died  on  the  13th  of 
August,  1828,  leaving  no  other  issue  than  Mrs.  Gibson;  and  on 
the  11th  of  November,  1829,  he  married  a  second  wife,  by 
whom  he  has  five  children.  At  the  time  of  the  intestate's  se- 
cond marriage,  he  was  in  possession  of  the  lands  and  slaves 
conveyed  by  the  deeds  of  May,  1824,  (except  the  slaves  he  had 
given  to  his  daughter  and  son-in-law)  and  his  wife  believed  him 
to  be  the  owner  thereof,  and  looked  to  them  as  a  source  for  her 
maintenance.  Intestate  alledges,  that  he  gave  to  his  daughter, 
upon  her  marriage,  and  since,  negroes  and  other  property,  of 
the  value  of  twenty-five  hundred  dollars ;  among  the  negroes 
so  given,  were  four  negroes,  embraced  by  the  deed  of  May, 
1824.  On  the  17th  April,  1832,  Gibson  caused  the  deed  for 
the  slaves  and  other  personal  property,  to  be  proved  by  one 
of  the  subscribing  witnesses,  and  recorded  in  the  clerk's  office 
of  the  County  Court  of  Dallas,  telling  the  witness  not  to  make 
the  registration  publicly  known. 

It  is  further  stated,  that  after  the  second  marriage  of  the  in- 
testate, and  the  birth  of  two  children,  and  while  he  was  still  in 
possession  of  the  land  and  slaves,  except  those  given  to  Gibson 
and  wife  as  aforesaid,  the  intestate  was  very  sick,  and  called 
on  Gibson  to  write  his  will,  asking  him  if  the  deeds  were  still 
in  existence,  who  affirmed,  most  solemnly,  they  were  destroy- 
ed ;  Gibson  wrote  the  will,  devising  the  land  and  bequeathing 
the  slaves,  except  those  given  to  him  and  wife,  to  the  second 
wife  of  the  intestate,  and  her  issue.  That  will,  it  is  alleged,  has 
been  destroyed  by  intestate,  and  cannot  now  be  exhibited. 
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Mrs  Gibson  died  previous  to  the  drawing  of  the  will,  leaving 
five  children  under  twenty-one  years  of  age. 

When  the  intestate  heard  that  Gibson  had  had  the  deed  re- 
corded, he  spoke  to  him  on  the  subject,  but  he  refused  to  give 
him  any  satisfactory  explanation. 

It  is  further  alleged,  that  on  the  night  of  the  third  of  Novem- 
ber, 1837,  all  the  negroes  left  the  intestate's  house,  and  went  in- 
to the  possession  of  Thomas  Gibson,  his  son  Robert  C.  Gibson, 
and  son-in-law,  James  Campbell,  who  refused  to  deliver  them 
up  on  demand,  asserting  a  right  to  hold  them  under  the  deed. 

Intestate  alleges,  that  he  is  about  sixty-seven  years  of  age, 
infirm  and  unable  to  labor,  and  has  but  little  property  left,  ex- 
cept the  land,  of  which  he  apprehends  an  effort  will  be  made  to 
divest  him  at  some  future  time. 

Thomas  Gibson,  Robert  C.  Gibson,  James  Campbell  and 
wife,  and  the  infant  children  of  Thomas  Gibson,  are  made  de- 
fendants ;  and  the  bill  concludes  with  a  prayer,  "  that  the  titles 
to  said  land,  slaves  and  other  personal  property,  may  be  de- 
creed to  have  been  all  along,  and  still  to  be  in  your  orator,  and 
that  the  said  deeds  may  be  set  aside  and  cancelled,  as  having 
been  obtained  without  consideration,  and  fraudulently,  from 
your  orator,  and  as  being  in  fraud  of  the  rights  of  his  wife  and 
children,  and  that  said  slaves  be  restored  to  your  orator ;  and 
that  the  said  Thomas  Gibson,  Robert  C.  Gibson  and  James 
Campbell,  be  decreed  to  pay  what  is  reasonable  and  right,  for 
the  use  of  said  slaves,  from  the  time  of  their  seduction  and 
elopement,  until  surrendered  up."  There  is  also  a  prayer  for 
general  relief. 

A  copy  of  the  deed  for  the  slaves  and  other  personal  proper- 
ty, is  exhibited  with  the  bill,  from  which  it  appears  that  the 
gift  is  to  Mrs  Gibson  and  her  children  born  at  the  date  of  the 
deed,  or  thereafter  to  be  born,  without  any  reservation  in  favor 
oi  the  intestate  or  any  other  person. 

Without  attempting  to  recite  the  answers  of  the  defendants, 
it  may  be  enough  to  say,  that  the  answer  of  Thomas  Gibson  is 
a  denial  of  the  equity  of  the  bill,  and  a  statement  of  facts  going 
to  exculpate  himself  from  all  impropriety  of  conduct. 

The  defendants,  Campbell  and  wife,  and  Robert  C.  Gibson, 
say,  they  believe  that  the  deeds  in  question,  were  executed 
without  any  trick,  fraud,  &c.,  admit  the  detention  of  the  slavei; 
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by  Thomas  Gibson,  and  conclude  their  answers  with  a  general 
demurrer. 

The  infant  defendants  answer  in  usual  form,  by  their  guar- 
dian, ad  litem. 

Depositions  were  taken  as  well  by  the  complainant  as  the 
defendants,  but  as  the  testimony  is  not  contradictory,  it  will  be 
quite  sufficient  to  recite  it  substantially,  so  far  as  it  need  be  no-' 
ticed.  It  is  shown  that  the  deeds  were  made  and  executed  by 
the  intestate,  at  the  time  and  place  alleged ;  that  the  intestate 
at  that  time,  was  about  fifty  years  of  age,  and  though  an  habitu- 
al drunkard,  was  not  then  intoxicated,  but  was  apparently,  as 
intelligent  as  usual.  No  effort  on  the  part  of  Gibson,  was  ob- 
served, to  induce  the  execution  of  the  deeds,  but  he  wrote  them 
by  the  intestate's  directions,  who  said,  they  were  such  as  he  de- 
sired ;  that  his  wife  had  requested  him  to  make  them ;  that  they 
were  not  made  to  defraud,  as  he  was  not  in  debt,  and  they 
would  save  him  the  trouble  of  making  a  will,  &c. 

Further :  The  intestate  said,  the  deeds  were  his  will,  and  as 
he  had  ordained  it  to  be  done,  that  he  was  to  enjoy  all  the  pro- 
perty during  life,  which  latter  remark  was  assented  to  by  Gib- 
son. The  witnesses  do  not  recollect  that  the  slaves  were  be- 
queathed by  the  will  which  Gibson  wrote  for  intestate  some 
years  before  his  death,  but  the  land  was  thus  disposed  of.  Al- 
though the  intestate  was  not  drunk  when  he  executed  the  deeds, 
he  made  his  mark  instead  of  writing  his  name,  assigning  as  a 
reason  therefor,  that  his  hand  was  too  unsteady  to  write ;  and 
when  the  deed  for  the  slaves  was  recorded,  eight  years  there- 
after, Gibson  requested  the  subscribing  witness,  not  to  make  it 
public. 

Upon  the  hearing,  the  Chancellor  was  of  opinion,  that  the  ex- 
ecution of  the  deeds  was  induced  by  the  fraud,  imposition,  or 
undue  influence  of  Gibson,  or  else  the  intestate  misapprehend- 
ed the  legal  effect  of  the  deeds,  and  interest  they  conveyed  to 
the  objects  of  his  bounty.  Thereupon,  he  adjudged  that  the 
deeds  be  set  aside  and  wholly  vacated,  the  slaves  be  delivered 
up  to  the  complainant;  and  that  the  master  take  an  account, 
and  report  the  value  of  the  hire  of  the  slaves,  &c.  since  they  went 
into  Gibson's  possession ;  also,  the  names  and  description  of  the 
increase  of  the  slaves,  if  any,  &c.    To  review  the  decree  of 
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the  Chancellor,  the  defendants  have  prosecuted  a  writ  of  error 
to  this  Court. 


Edwards  and  G.  W.  Gayle,  for  plaintiffs  in  error,  cited 

2  Kent's  Com.  451;  1  Chitty's  Prac.  827;  3  McC.  Rep.  477; 
1  Hill's  Rep.  316;  1  Story's  Eq.  235 ;  3  Eccl.  Rep.  461,  254  ; 
4  Dess.  Rep.  518;  2  H.  &  Johns.  Rep.  422. 

BoLLiNG,  for  defendant,  cited  Kennedy's  heirs  and  ex'rs  v. 
Kennedy's  heirs,  2  Ala.  Rep.  593;  I  Dess.  Rep.  250,  300;  3  ib, 
273;  3  Madd.  Rep.  191 ;  2  H.  &  Johns.  Rep.  292;  6  ibid.  435  ; 
1  Munf.  Rep.  527;  3  Cow.  Rep.  572;  2  Ves.  sr.  Rep.  ; 

3  Ves.  &  B.  Rep.  119;  5  Ves.  Jr.  Rep.  27,  67;  6  ibid.  267; 
9  ibid.  292;  10  ibid.  209;  13  ibid.  136,  14  ibid.  273;  1  Madd. 
Ch.  224;  1  Cox's  Rep.  333;  1  Johns.  Ch.  Rep.  482. 

COLLIER,  C.  J. — The  grounds  upon  which  the  bill  in  this 
case,  seeks  to  set  aside  the  deeds  are,  1.  Because  they  were  ex- 
ecuted in  consequence  of  the  importunities  of  the  intestate's  first 
wife,  and  his  son-in-law,  Gibson.  2.  Because  Gibson,  by  his 
[)ersuasion,  at  a  time  when  the  complainant  was  drunk  at  a 
drinking  house,  in  his  neighborhood,  induced  him  to  ex- 
ecute the  deeds  in  question,  by  which  he  divested  himself 
of  all  the  property,  of  which  he  had  previously  been  the 
proprietor.  These  are  to  be  regarded  as  the  gravamen  of  the 
bill,  and  the  allegations  of  the  subsequent  acts  and  declarations 
of  the  intestate,  Gibson  and  others,  are  to  be  considered  as 
merely  ancillary,  or  explanatory  of  the  transaction. 

The  proof  in  the  cause  does  not  show  that  the  deeds  were 
executed  by  the  intestate,  in  consequence  of  the  intreaties  used, 
or  influence  attempted  to  be  exercised  by  his  wife,  son-in-law, 
or  any  one  else.  And  instead  of  being  drunk  at  the  time  of 
the  execution  of  the  deeds,  it  appears,  that  the  intestate  was  ap- 
parently as  intelligent  and  self  possessed,  as  usual.  There  is 
then,  an  entire  failure  to  make  out  by  proof  the  case  stated  by 
the  complainant,  and  the  onus  probandi  being  thrown  upon 
him  by  the  answers,  it  is  clear  that  the  decree  of  the  Court  of 
Chancery  cannot  be  sustained.  In  attaining  this  conclusion, 
we  are  not  to  be  understood  as  determining,  that  the  proof  is 
insufficient  to  authorise  relief,  but  merely  that  there  is  such  a 
want  of  harmony  between  the  allegata  and  probata,  as  to  ren- 
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der  the  evidence  under  the  pleading,  wholly  ineffectual.  Cle- 
ments, adm'r  v.  Kellogg,  by  her  next  friend,!  Ala.  Rep.  N.  S.330. 
We  might  here  close  this  opinion,  but  my  brothers  think  it 
best  to  look  into  the  evidence,  and  inquire  whether,  if  the  bill 
were  adapted  to  it,  the  result  would  be  different  from  that  we 
have  expressed.  That  equity  has  jurisdiction  to  set  aside,  can- 
cel, or  reform  deeds  or  other  instruments,  is  abundantly  shown 
by  the  case  of  Kennedy's  heirs  and  ex'rs  v.  Kennedy's  heirs, 
2  Ala.  Rep.  593,  etpost;  and  this  has  been  done  in  some  cases 
in  which  there  w^as  no  pretence  of  actual  or  positive  fraud. 
Thus  in  Slocum  and  wife  v.  Marshall,  et  al.  2  Wash.  C.  C.  Rep. 
397,  it  appeared,  that  a  conveyance  had  been  made  of  her  real 
estate  by  a  daughter  to  her  father,  immediately  before  her  mar- 
riage, under  a  belief  that  she  would  be  benefitted  by  the  same, 
and  that  the  property  conveyed  by  the  deed  would  become 
her's  after  the  decease  of  her  parent ;  and  where  the  operation 
of  the  conveyance  was  to  deprive  the  daughter  of  the  estate; 
the  Court  decreed  a  conveyance  of  the  property,  and  an  ac- 
count of  the  proceeds  of  the  part  which  had  been  sold,  so  as  to 
effect  the  justice  of  the  case,  and  to  give  to  the  daughter  the 
property  to  which  she  would  have  been  entitled,  had  not  the 
conveyance  been  made.  This  decision  was  not  made  on  the 
ground  that  the  transfer  of  the  property  by  the  daughter,  was 
a  fraud  on  the  marital  rights  of  the  husband,  or  that  fraud  or 
imposition  was  meditated  by  the  father;  but  the  Court  was  of 
opinion  that  as  the  father's  will  had  proved  ineffectual  for  se- 
curing to  the  daughter  the  consideration  which  induced  her  to 
make  the  deed,  a  Court  of  Equity  could  do  nothing  less,  than  to 
set  aside  the  deed,  as  having  been  made  under  a  mistake,  and 
for  a  consideration  which  had  failed. 

Jones  v.  Robertson,  2  Munf.  Rep.  187,  bears  a  more  strik- 
ing analogy  to  the  case  before  us,  than  any  we  have  seen.  In 
that  case  it  appears,  Mrs.  Robertson  sent  for  Jones  to  prepare 
a  writing  for  her  to  execute,  changing  the  disposition  of  her 
property,  which  she  had  previously  made  by  will ;  he  accor- 
dingly prepared  a  deed  of  gift,  with  which  she  expressed  her- 
self satisfied,  and  executed  it.  It  appeared  from  the  previous 
and  subsequent  declarations  of  Mrs.  Robertson,  that  she  intend- 
ed to  dispose  of  her  estate  by  will,  and  was  surprised  when  in- 
formed, that  the  instrument  executed  would  have  a  different  effect. 
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The  Court  set  aside  the  deed  upon  the  ground  of  surprise,  on  the 
part  of  Mrs.  Robertson.  In  the  Earl  of  Bath  and  Montague's 
case,  3  Ch.  Cas.  56,  et  post,  which  was  most  elaborately  exa- 
mined, the  Court  held,  that  no  other  surprise,  except  that  which 
is  accompanied  with  fraud  and  circumvention,  will  be  a  good 
ground  to  set  aside  a  deed  in  equity.  See,  also,  Jeremy's  Eq. 
Jurisd.  366.  But  Mr  Justice  Story  supposes  that  there  is  no- 
thing technical  or  peculiar  in  the  word  surprise,  as  used  in 
Courts  of  Equity.  "When  a  Court  of  Equity  relieves  on  the 
ground  of  surprise,  it  does  so  upon  the  ground  that  the  party 
has  been  taken  unawares,  that  he  has  acted  without  due  deli- 
beration, and  under  confused  and  sudden  impressions.  The 
case  of  Evans  v.  Llewellyn,  2  Bro.  Cha.  Rep.  150,  is  a  direct 
authority  to  this  very  view  of  the  matter.  There  may  be  cases 
where  the  word  surprise,  is  used  in  a  more  lax  sense,  and 
where  it  is  deemed  presumptive  evidence  of  fraud.  1.  Foub. 
Eq.  125.  But  it  will  always  be  found  that  the  true  use  of  it  is, 
where  something  has  been  done  which  was  unexpected,  and 
operated  to  mislead  or  confuse  the  parties  on  the  sudden,  and 
on  that  account,  has  been  deemed  a  fraud.  Irnham  v.  Child, 
1  Bro.  Ch.  Rep.  92;  Marquis  of  Townshend  v.  Slangroone, 
6  Ves.  Rep.  327,  etpost;  Twining  v.  Morrice,  2  Bro.  Ch.  Rep. 
326;  Willan  v.  Willan,  16  Ves.  Rep.  81,  etpost."  1  Story's 
Eq.  133,  note. 

My  brothers  are  of  opinion  that  the  evidence  in  the  cause 
shows,  that  the  intestate  was  surprised  in  the  execution  of  the 
deeds.  His  declaration  that  they  were  his  will ;  they  would 
save  him  the  trouble  of  making  a  will;  he  was  to  enjoy  the 
property  during  his  life,  &c.  when  coupled  with  the  facts,  that 
he  was  an  habitual  drunkard,  of  but  ordinary  understanding ; 
and  that  the  deeds  divested  him  of  the  present  right  of  posses- 
sion of  all  his  estate,  both  real  and  personal,  are  considered  by 
them  as  satisfactory  to  show  that  he  was  ignorant  of  the  legal 
effect  of  what  he  had  done,  and  that  he  really  supposed  the 
deeds  were  merely  testamentary  papers.  While  I  will  not 
dissent  from  this  view,  I  decline  the  expression  of  an  opinion 
upon  the  point,  inasmuch  as  it  is  unnecessary  to  decide  it.  But 
conceding  that  this  conclusion  of  fact  is  correct,  and  I  am  pre- 
pared to  say  that  it  furnishes  a  sufficient  reason  in  equity,  why 
the  deeds  should  be  set  aside ;  and  if  upon  their  face,  they  ap- 
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peared  to  be  testamentary  dispositions  of  property,  the  filing  of 
the  bill  would  operate  a  revocation. 

The  fact  that  the  intestate  had  the  possession  of  the  slaves 
and  other  property  in  question,  does  not  render  the  deeds  void, 
as  a  fraud  upon  the  marital  rights  of  the  wife  of  his  second  mar- 
riage— even  if  she  was  ignorant  of  their  existence.  The  wife 
acquires  no  right  by  marriage  to  the  property  of  the  husband. 
True,  he  may  make  a  settlement  upon  her,  but  until  this  is 
done,  he  cannot  be  controlled  by  her  in  making  such  disposi- 
tion of  his  estate  as  he  thinks  proper.  With  no  propriety  then, 
can  the  wife  be  regarded  as  the  purchaser,  by  the  simple  act  of 
marriage,  of  her  husband's  estate. 

We  do  not  deem  it  necessary  to  consider  whether,  or  how 
far,  the  subsequent  acts  of  the  intestate,  or  Thomas  Gibson, 
may  be  looked  to,  as  explaining  the  transaction.  What  we 
have  said,  will  most  probably  lead  to  an  adjustment  of  the  rights 
of  all  concerned ;  and  have  only  to  add  that  the  decree  is  re- 
versed, and  the  bill  dismissed  without  prejudice,  at  the  cost  of 
the  defendant  in  error,  to  be  levied  of  the  estate  of  his  intes- 
tate, &c. 


Rice  &  Moore  v.  Richardson  &  Keith,  admr's. 

1.  Fraud,  in  a  sale  made  by  an  administrator  of  his  intestate's  effects,  is  a  valid 
defence  to  the  contract,  when  attempted  to  be  enforced  by  an  admmistrator  de 
bonis  non  of  the  estate. 

Error  to  the  Circuit  Court  of  Greene. 

THIS  action  was  brought  by  the  defendants  in  error,  as  ad- 
ministrators de  bonis  non  of  the  estate  of  William  Brantly, 
against  the  plaintiffs  in  error,  on  a  note  made  by  them  to  Wil* 
5iam  Tasker,  administrator  of  the  estate  of  William  Brantly  ; 
upon  issue  taken  on  the  plea  of  non  assumpsit,  the  plaintiffs 
below,  obtained  a  verdict  and  judgment. 
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Upon  the  trial,  the  plaintiffs  in  error,  offered  to  prove  that 
the  note  sued  on  was  executed  by  the  plaintiffs  in  error  on  the 
purchase  of  a  negro,  at  the  sale  of  the  property  of  William 
Brantly,  by  Tasker,  the  payee  of  the  note,  as  his  administrator; 
and  that  at  the  sale  Tasker  committed  a  fraud  on  the  plaintiffs 
in  error,  by  artfully  concealing  the  condition  of  the  health  of 
the  slave,  so  that  the  plaintiffs  in  error  v^rere  thereby  deceiv- 
ed; and  that  the  negro  at  the  time  of  the  sale,  v^as  of  no  value 
whatever.  To  the  introduction  of  this  testimony,  the  defendants 
in  error  objected,  and  the  Court  sustained  the  objection,  on  the 
ground,  that  it  was  not  competent  for  the  purchaser  of  property 
of  an  administrator  to  resist  the  payment  of  the  purchase  mo- 
ney, on  the  ground  of  fraud,  and  that  his  only  mode  of  redress 
would  be  to  sue  the  administrator  personally  for  the  deceit;  to 
which  opinion  of  the  Court,  the  defendants  excepted,  and  now 
assign  the  same  for  error. 

Peck  &  Clark,  for  plaintiffs  in  error. 

ORMOND,  J — The  question  to  be  determined  in  this  case 
is,  whether  the  maker  of  a  note  given  on  the  purchase  of  a 
slave  at  a  sale  made  by  an  administrator,  can  set  up  as  a  de- 
fence a  fraud  in  the  sale,  when  sued  on  the  note  by  a  succeed- 
ing administrator,  who  sues  as  administrator,  de  bonis  non. 

If  the  administrator  who  made  the  sale,  and  to  whom  the 
note  was  given  was  the  plaintiff,  no  doubt  could  be  entertained  that 
the  defence  could  be  made.  Fraud  vacates  all  contracts,  wheth- 
er made  by  the  personto  be  interested  thereby,  or  by  an  agent. 
Where  the  agent  is  not  only  the  fraudulent  actor,  but  is  the 
holder  of  the  legal  title,  and  attempting  to  enforce  it,  it  could 
not  be  tolerated  that  he  should  resist  the  defence  on  the  ground 
that  the  benefits  of  the  fraud  were  to  go  to  others;  and  that  re- 
dress must  be  sought  in  another  action  against  him.  Paley  on 
Agency,  325. 

How  then  is  the  case  varied,  because  the  suit  is  not  brought 
by  the  fraudulent  actor,  but  by  those  who  have,  by  operation  of 
law,  acquired  the  right  to  bring  the  suit. 

The  note  taken  by  a  former  administrator,  is  merely  assets 
of  the  estate,  and  cannot  stand  on  higher  ground  than  a  note 
taken  by  the  intestate  in  his  lifetime  in  his  own  name,  and  yet 
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where  an  administrator  sues  in  such  a  case,  no  one  can  doubt 
that  any  defence,  which  could  have  been  made  against  the  note 
in  the  hands  of  the  payee,  could  be  made,  when  it  is  attempted 
to  be  enforced  by  his  representative  after  his  death.  So,  if  it 
had  been  assigned,  the  defence  could  have  been  made  against 
the  assignee,  innocent  of  the  fraud. 

It  is  probable,  the  opinion  of  the  Court,  proceeded  on 
grounds  of  public  policy,  and  that  it  was  necessary  to  uphold 
such  sales,  by  making  the  actor  alone  responsible.  But  we 
cannot  conceive  that  public  policy  should  require  a  fraudulent 
sale  to  be  affirmed.  The  general,  we  might  say,  the  universal 
rule  of  law  is,  that  fraud  vacates  all  acts;  even  the  solemn  judg- 
ment of  a  Court,  is  a  nullity  if  obtained  by  fraud.  To  turn  the 
defendants  round  to  seek  redress  from  the  original  actor  in  the 
fraud,  might,  in  its  results,  be  to  them  a  denial  of  justice. 
We  are,  for  these  reasons,  of  opinion  that  the  Court  below, 
erred  in  refusing  to  permit  the  defendants  below  to  prove  the 
sale  fraudulent;  and  its  judgment  is  therefore  reversed,  and  the 
cause  remanded. 


Lyon  v.  Leavitt,  et  al. 

1.  A  surety  for  the  payment  of  the  purchase  money  of  land,  may  be  entitled  to 
subrogation  of  the  vendor's  mortgage,  in  caseofpayment,  but  when  this  is  con- 
ceded,  it  will  not  warrant  him  in  resisting  payment,  on  the  ground  that  he 
can  not  have  relief  under  the  mortgage,  unless  the  vendor  relieves  a  prior  in- 
cumbrance  created  by  himself.  A  surety  is  bound  in  the  same  manner  and  to 
the  same  extent  as  his  principal,  and  if  the  latter  is  satisfied  with  the  purchase, 
it  can  not  be  rescinded  by  the  surely  for  a  defect  in  the  security  afforded  by  the 
title  executed. 

Writ  of  error  to  the  Chancery  Court  of  the  First  District  of 
the  Southern  Division. 

THE  bill  alleges  that  one  E.  O.  Jones,  who  was  dead  when 
the  bill  was  filed,  purchased  certain  lots  of  land,  situate  in  the 
city  of  Mobile,  from  Joseph  Bates,  Jr.  and  William  Hale,  for 
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which  he  gave  his  notes,  indorsed  by  the  complainant,  Lyon, 
dated  the  11th  January,  1836,  and  payable  on  the  11th  Janua- 
ry, 1839,  each  for  the  sum  of  five  hundred  and  seven  dollars 
and  fifty  cents,  with  interest,  at  the  rate  of  eight  per  cent,  pay- 
able annually,  and  one  other  note  without  indorsement,  for  the 
sum  of  one  thousand  four  hundred  and  thirty-five  dollars,  with 
the  same  rate  of  interest,  payable  annually,  the  principal  of 
which  is  due  the  11th  January,  1844.  At  the  time  of  giving 
these  notes,  Jones  executed  a  mortgage  to  Hale  &  Bates  for  the 
lots  so  purchased,  to  secure  the  payment. 

The  bill  then  proceeds  to  allege,  that  the  consideration  for 
which  the  notes  indorsed  by  Lyon,  were  given,  has  entirely 
failed,  because  the  lots  sold  by  Bates  &  Hale,  were  held  by 
them  under  a  purchase  from  Joshua  Kennedy,  made  on  the 
5th  day  of  August,  1834,  and  they  on  the  same  day,  executed 
a  mortgage  to  Kennedy  of  the  same  lots  with  others,  to  secure 
the  purchase  money  agreed  to  be  paid  by  them,  amounting  to 
upwards  of  twelve  thousand  dollars,  of  which  either  the  whole 
or  greater  part  is  yet  unpaid.  That  the  lots  sold  to  Jones,  are 
subject  to  the  incumbrance  so  created  by  Bates  &  Hale  to  Ken- 
nedy, and  that  no  beneficial  title  has  vested  in  Jones,  nor  can 
Bates  &  Hale,  by  reason  of  their  said  mortgage  remaining  un- 
cancelled by  their  negligence,  make  a  perfect  and  indefeasible 
legal  title,  according  to  the  terms  of  their  warranty  to  Jones. 
It  also  alleges,  that  when  the  complainant  indorsed  the  said 
notes  to  Bates  &  Hale,  he  did  so  in  the  confident  expectation 
that  they  would  remove  the  incumbrance  so  created  by  them, 
as  by  law  they  were  bound,  in  which  event,  the  mortgage  exe- 
cuted to  them  by  Jones,  would  have  availed  the  complainant  as 
a  security  to  protect  him  against  the  liability  arising  from  his 
indorsement,  and  that  without  such  reasonable  expectation,  he 
would  not  have  indorsed  the  notes. 

The  bill  also  charges  one  George  G.  Henry,  being  then  in 
negotiation  for  one  of  the  notes  so  indorsed,  and  previous  to  the 
time  when  it  fell  due,  inquired  of  the  complainant,  if  there  was 
any  defence  against  it,  and  whether  it  would  be  paid  at  maturi- 
ty. Whereupon,  complainant  informed  him  of  the  transaction, 
on  which  the  note  was  given,  the  failure  of  its  consideration, 
and  that  it  would  not  be  paid  until  the  incumbrance  thus 
created  by  Bates  &  Hale,  was  removed  :  notwithstanding  this. 
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the  said  Henry  purchased  the  note-  and  afterwards  passed  it 
to  J.  W.  &  R.  Leavitt,  in  payment  of  a  debt  due  from  him  to 
them,  which  debt  had  been  previously  contracted.  The  other 
note  indorsed  by  the  complainant,  is  charged  to  be  in  the  pos- 
session of  Hale.  The  bill  further  alleges,  that  the  note  thus 
held  by  J.  W.  &  R.  Leavitt,  has  been  put  in  suit  in  the  County 
Court  of  Mobile  county. 

The  bill  prays  that  Bates,  Hale,  Henry  and  J.  W.  &  R.  Lea- 
vitt, may  be  made  parties  defendants,  that  the  suit  at  law  may 
be  enjoined  until  Bates  &  Hale  shall  remove  the  incumbrance 
so  created  by  them,  and  if  that  is  not  done  within  a  reasonable 
time,  that  the  injunction  may  be  made  perpetual. 

An  injunction  was  allowed  by  a  Circuit  Judge,  but  the  Chan- 
cellor afterwards  dismissed  the  bill  for  want  of  equity. 

To  reverse  this  decree,  the  complainant  now  prosecutes  this 
writ  of  error. 

Huntington,  for  the  plaintiff  in  error,  made  the  following 
points : 

1.  Notes  given  for  the  purchase  of  land,  carry  with  them  a 
lien  upon  the  particular  land  for  which  they  are  given,  and  this 
lien  continues  against  a  purchaser  from  the  vendee  with  notice. 
Montague  on  Lien,  89;  Grant  v.  Mills,  2  Vesey  &  Beame,  300. 

2.  An  accommodation  indorser  of  notes  given  for  the  pur- 
chase of  lands,  is  a  surety,  and  is  entitled  in  equity  to  be  subro- 
gated to  all  the  rights  of  the  vendor.  Bailey  on  Bills,  459,  and 
Note;  Cullum  v.  Emanuel  &  Gaines,  1  Ala.  Rep.  N.  S,  20;  Co- 
pis  V.  Middleton,  11  Eng.  Cond.  Ch.  Rep.  108. 

3.  That  when  one  surety  signs  under  a  stipluation  that  other 
persons  shall  be  also  bound  as  co-sureties,  the  obligation  is 
voidable  if  this  stipulation  is  not  complied  with;  the  same  prin- 
ciple is  conceived  to  extend  to  any  other  stipulation,  which  if 
not  complied  with,  will  lessen  the  security  or  increase  the  lia- 
bility of  those  who  thus  stipulate.  Bibb  v.  Reed,  June  Term, 
1841;  Cullum  v.  Gaines  <fc  Emanuel,  1  Al.  Rep.  N.  S.  20. 

4.  That  when  a  motion  is  made  to  dismiss  a  bill  for  want  of 
equity,  its  allegations  must  receive  a  liberal  construction,  and 
should  not  be  criticised.  Thus  in  this  case,  the  allegation  that 
the  notes  were  indorsed  with  the  confident  expectation  that 
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the  incumbrance  should  be  removed,  must  be    considered  to 
charge  a  stipulation  to  that  effect. 

5.  That  if  Bates  &  Hale  have  induced  the  complainant  to  be- 
lieve they  would  remove  the  incumbrance  created  by  them, 
and  have  failed  to  do  it,  this  neglect  impairs  the  right  of  the 
complainant  to  subrogation,  and  therefore  discharges  him. 

6.  That  the  defendants,  Henry  and  J.  W.  &  R.  Leavitt,  are 
chargeable  w^ith  notice  of  the  complainant's  equities,  and  there- 
fore stand  in  the  same  condition  as  Bates  ^'  Hale.  Coddington 
V.  Bay,  20  Johns.  637;  Wardell  v.  Howell,  9  Wend.  173. 

Campbell,  contra — cited,  Palmer  v.  Bumpass,  1  J.  C.  R.  213 
Abbot  V.  Allen,  2ib.  519;  Anderson  v.  Lincoln,  5  Howard,  279 
Green  v.  Finacune,  ib.  542  ;  Wilson  v.  Jordan,  3  S.  &  P.  92 
Christian  v.  Scott,  1  Stew.  490  ;  Garrow  v.  Hallet,  2  Stewart 
449. 

GOLDTHWAITE,  J.— There  would  be  a  number  of  highly 
important  questions  to  be  discussed  in  this  case,  if  the  bill  stat- 
ed a  case  of  fraud.  But  this  is  not  the  ground  on  which  the 
complainant  seeks  relief.  He  insists  that  inasmuch  as  the  mort- 
gage held  by  the  defendants.  Hale  &  Bates,  would  enure  to  his 
benefit,  if  he  is  compelled  to  pay  the  notes  indorsed  by  him,  he 
is  authorised  to  demand  that  they  shall  be  required  to  remove 
the  incumbrance  created  by  them. 

If  this  could  be  allowed,  the  effect  would  be  to  introduce  a 
principal  into  equity  jurisprudence  which  seems  to  be  entirely 
novel. 

It  may  be  conceded  for  the  purposes  of  this  argument,  that 
the  complainant  is  a  surety,  and  furthermore,  that  as  such,  he 
would  be  entitled  to  subrogation  of  the  mortgage  upon  dis- 
charging all  the  debts  of  Jones,  but  even  this  concession  does 
not  authorise  him  to  demand  additional  security  to  that  with 
which  his  principal  seems  to  have  been  satisfied. 

The  result  of  introducing  such  a  principle  would  be  to  de- 
stroy the  security  which  the  vendors  stipulated  for,  when  they 
sold  the  land,  and  would  place  the  indorser  in  a  condition  much 
more  favorable  than  that  occupied  by  the  maker  of  the  note; 
but  the  indorser  must  be  content  with  the  security  contracted 
for  by  the  maker,  and  in  a  case  like  this,  the  vendee  can  only 
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resist  the  payment  of  the  purchase  money,  when  he  is  evicted 
by  title  paramount. 

The  decree  dismissing  the  bill  is  affirmed. 


Kennedy's  heirs  and  ex'rs  v.  Kennedy's  heirs. 

1.  An  appeal  will  not,  in  general,  lie  from  an  interlocutory  order  in  Chancery ; 
yet  if  such  an  order  will  finally  aiFect  the  merits  of  the  case,  or  deprive  the 
party  complaining  of  it,  of  any  benefit  he  may  have  at  the  final  hearing,  an 
appeal  is  allowable. 

2.  Where  a  decree  is  rendered,  disposing  of  the  entire  merits  of  the  controversy, 
and  a  reference  is  made  to  the  master  to  report  upon  certain  matters  as  the  ba- 
sis of  the  definitive  action  of  the  Court,  it  is  competent  for  the  Chancellor  to  di- 
rect  a  special  report  to  be  made  upon  some  particular  part  of  the  case,  and  to 
confirm  it,  before  the  master  has  closed  his  examination  upon  the  matters  re- 
ferred. 

3.  The  Court  of  Chancery  decreed  that  an  absolute  deed  of  land  be  set  aside,  and 
that  the  defendants  re-convey  one  undivided  moiety  to  the  complainant,  and 
that  it  be  referred  to  the  master  to  report  a  conveyance,  and  take  an  account  of 
advances  of  money,  rents  and  profits,  &c. — Held,  that  the  defendant  had  a 
lien  on  the  land,  in  virtue  of  the  legal  estate  with  which  he  was  invested,  for 
any  balance  that  might  be  found  due  him  on  taking  an  account,  and  that  the 
Court  of  Chancery  should  not  direct  a  conveyance  to  be  reported  and  execu- 
ted before  the  master  had  taken  an  account,  unless  such  conveyance  reserved 
this  lien. 

THE  appellees  in  April,  1839,  filed  their  bill  in  the  Chance- 
ry Court  sittincr  at  Mobile,  praying  that  a  deed  bearing  date 
the  13th  December,  1824,  by  which  Wm.  E.  Kennedy,  their 
ancestor  conveyed  to  Joshua  Kennedy,  the  ancestor  and  testa- 
tor of  the  appellants,  extensive  and  valuable  real  estate,  in  and 
contiguous  to  the  city  of  Mobile,  might  be  set  aside.  At  the 
term  of  that  Court,  holden  in  the  fall  of  the  year  1840,  it  was 
adjudged  by  the  decree  of  the  Chancellor,  that  the  deed  of  De- 
cember, 1824,  was  made  for  the  purpose  of  enabling  Joshua 
Kennedy  to  secure  and  provide  for  the  management  of  the  es- 
tate, and  to  secure  an  adequate  provision  for  the  children  of 
Wm.  E.  Kennedy.  It  was  also  adjudged,  that  Joshua  and 
Wm.  were  jointly  interested  in  the  lands  embraced  by  the 
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Price  and  McVoy  claims,  and  that  the  Baudine  was  covered 
by  the  Price  claim.  These  being  the  several  tracts  of  land, 
an  undivided  moiety  of  which,  was  conveyed  by  the  deed  in 
question. 

It  was  further  adjudged,  that  the  appellees  were  entitled  to 
an  account  for  all  monies  received  by  Joshua  Kennedy  in  his 
lifetime,  and  by  his  executors  since  his  decease,  upon  all  sales 
of  lands  embraced  by  either  of  the  claims  designated,  &c. 

The  Chancellor  also  ordered  and  decreed,  that  the  complai- 
nants be  admitted  into  the  possession  of  an  undivided  half  of 
the  Price,  McVoy  and  Baudine  claims,  save  and  except  such 
parts  thereof  as  were  sold  and  conveyed,  either  by  the  said  Wm. 
E.  or  Joshua  Kennedy,  or  the  executors  of  the  latter,  since  his 
decease ;  and  that  it  be  referred  to  the  master  to  prepare  a  deed, 
conveying  to  the  complainants  those  lands,  with  the  exception 
aforesaid,  which  deed  shall  be  executed  by  the  executors  of 
Joshua  Kennedy,  under  the  power  contained  in  the  will  of  their 
testator,  and  in  obedience  to  the  directions  of  the  decree. 

It  was  also  referred  to  the  master  to  state  the  accounts  be- 
tween the  complainants  and  the  defendants,  Hallett  and  Wal- 
ker, executors,  &c.  as  representing  Joshua  Kennedy  in  his  se- 
veral capacities  of  guardian  of  the  children  of  Wm.  E.  Kenne- 
dy, and  executor  of  the  will  of  Wm.  E.,  and  also  trustee,  un- 
der the  deed  of  the  1 3th  December,  1824 ;  and  also  to  state  an 
account  between  the  complainants  and  the  defendants,  Hallett 
and  Walker,  executors,  &c.  on  account  of  lands  sold,  or  con- 
veyed by  them  since  the  death  of  their  testator.  And  it  was 
further  ordered,  that  in  taking  the  several  accounts  required, 
the  executors  of  Joshua  Kennedy  be  allowed  all  fair  credits  to 
which,  individually,  or  in  their  representative  capacity,  they 
may  show  themselves  entitled,  &c. 

The  decree  of  the  Chancellor  was  affirmed  on  writ  of  error, 
by  this  Court,  at  the  June  term  of  1841.  After  the  judgment 
of  affirmance,  the  appellees  filed  their  petition  in  the  Court  of 
Chancery,  stating  that  the  conveyance  directed  by  the  decree, 
has  no  connection  with  the  adjustment  of  the  matters  of  ac- 
count between  the  parties;  that  they  are  entitled  to  the  posses- 
sion of,  and  the  evidence  of  title  to  an  undivided  moiety  of  the 
lands  in  question ;  therefore,  they  pray  a  special  and  separate 
report,  touching  the  deed  to  be  executed  by  Hallett  and  Wat- 
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ker,  executors  as  aforesaid.  They  also  state,  that  on  the  20th 
Sept.  1841,  they  caused  a  notice  to  be  served  on  Hallett  and 
Walker,  requiring  them  to  produce  the  accounts,  &c.  kept  by 
their  testator  as  trustee,  of  the  lands  sold,  &c. — also,  the  map, 
showing  the  land  now  subject  to  the  decree,  the  account  of 
sales,  &c.  of  lands  made,  &c.  by  them,  and  receipts  on  account 
thereof.  But  to  this  notice,  Messrs  Hallett  and  Walker  made 
no  response  whatever. 

The  appellees  further  state,  that  they  are  compelled  to  rely 
upon  the  record  of  deeds  in  the  County  Court,  which  is,  as  they 
believe,  imperfect  and  unsatisfactory;  and  therefore,  they  pray 
that  each  of  the  appellants  may  be  compelled  to  exhibit  such 
books,  accounts,  &,c.  as  the  notice  recited  requires,  showing  the 
land  that  has  been  sold,  or  leased,  the  monies  collected,  &c. 
That  Hallett  and  Walker  may  be  examined  touching  monies 
they  may  have  received  from  sales,  &c.  of  the  land  specified 
in  the  decree;  and  lastly,  that  the  memoranda  of  accounts  kept 
by  Joshua  Kennedy  as  guardian  of  Wm.  E.'s  children,  and  ad- 
ministrator of  his  estate,  may  be  produced. 

The  solicitors  of  the  appellants,  were  duly  notified  that  the 
petition  was  filed,  and  that  motions,  as  indicated  by  the  prayer, 
would  be  submitted  to  the  Court  to  be  holden  in  November, 
1841.  It  was  thereupon  referred  to  the  master  to  inquire,  as- 
certain, and  report,  what  lands  passed  by  the  deed  of  the  13th 
Dec.  1824,  made  by  William  E.  Kennedy  to  Joshua  Kennedy, 
and  that  he  report  a  plat  thereof,  describing  and  identifying 
the  same  by  metes  and  bounds,  to  the  end,  that  the  deed  to  be 
decreed  by  the  Court  be  specific,  if  any  deed  be  decreed.  Also, 
that  he  report  what  portion  of  said  lands  have  been  conveyed 
since  the  date  of  said  deed  of  1824,  by  the  said  William,  by 
said  Joshua,  and  by  said  Hallett  and  Walker,  executors. 

The  master  reported  that  the  prayer  of  the  petition  was  rea- 
sonable, and  should  bo  granted;  that  the  execution  of  the  deed 
had  no  connexion  with  the  investigation  of  the  accounts  be- 
tween the  appellants  and  appellees,  and  is  so  treated  by  the 
decree.  This  report  of-the  master  was  confirmed,  the  books, 
accounts,  maps,  &c.  ordered  to  be  produced  before  him;  and 
the  appellants  required  to  submit  to  an  examination  touching 
the  several  matters  stated  in  the  petition;  and  further,  he  was 
authorised  to  make  a  separate  report  of  the  conveyance,  to  be 
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executed  in  pursuance  of  the  decree  in  the  cause.  Thereupon, 
the  master  reported  the  draft  of  a  deed,  conveying  an  undivided 
moiety  of  ihe  lands  in  question,  vs^hich  professed  to  be  made  in 
conformity  to  the  decree  of  1840.  To  this  report,  the  appel- 
lants excepted,  and  assigned  the  following  grounds.  1.  The 
lands  embraced  by  the  conveyance  are  not  specifically  describ- 
ed, so  that  their  locality  is  open  to  future  litigation,  &c.  2.  The 
conveyance  is  not  in  conformity  with  the  decree  in  the  cause. 
3.  The  lands  excepted  from  the  operation  of  the  decree,  are 
not  particularized.  4.  The  report  was  made  before  the  testi- 
mony was  fully  taken  and  closed  on  the  general  reference. — 
5.  The  conveyance  reported,  is  broader  in  its  terms  than  the 
decree  authorises. 

The  exceptions  being  overruled  by  the  master,  the  cause 
then  came  on  before  the  Chancellor,  on  a  motion  to  confirm  the 
master's  special  report;  whereupon  it  was  adjudged,  that  the 
exceptions  be  overruled,  the  report  confirmed,  and  the  draft  of 
a  conveyance  reported  by  the  master,  be  received  and  accept- 
ed, and  that  Hallett  and  Walker,  executors,  &c.  be  required  to 
execute  the  same  ;  and  thereupon  the  defendants  below  appeal- 
ed to  this  Court. 

Stewart,  for  the  appellants. 

Hopkins  and  Campbell,  for  the  appellees. 

COLLIER,  C.  J. — In  considering  this  cause,  a  preliminary 
question  suggested  itself,  viz:  Is  the  case  brought  here  by  ap- 
peal, such  as  this  Court  can  entertain  ?  It  is  correct  as  a  gener- 
al proposition,  that  an  appeal  will  not  lie  from  an  interlocutory 
order;  but  it  is  not  universally  true,  for  if  such  an  order  will 
finally  aflfect  the  merits  of  the  case,  or  deprive  the  party  com- 
plaining of  it,  of  any  benefit  he  may  have  at  the  final  hearing, 
an  appeal  is  allowable.  Buloid  v.  Miller,  4  Paige's  Rep.  473; 
Rogei's  V.  Paterson,  ibid.  450;  Lomax  v.  Picot,  2  Rand.  Rep. 
247;  Beach  v.  Fulton  Bank,  2  Wend.  Rep.  225;  Ringgold's 
case,  1  Bland's  Rep.  5:  McKim  v.  Thompson,  ibid.  270.  The 
order  confirming  the  separate  report  of  the  master,  is  in  one 
sense  interlocutory,  in  not  putting  an  end  to  the  suit ;  5''et,  if  it  is 
obnoxious  to  the  objections  made  to  it,  it  might  prejudice  the 
appellants,  if  upon  taking  the  account,  a  balance  should  be  found 
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in  their  favor.  In  this  view,  the  jurisdiction  of  this  Court  is  en- 
tirely defensible.  Robertson  v.  Bingley,  1  McC.  Ch.  Rep.  333; 
Allen  V.  Belcher,  2  H.  &  M.  Rep.  595;  Gibson  v.  Randolph, 
2  Munf.Rep.  310;  Danels  v.  Taggart's  adm'r,  4  G.  &  Johns. 
Rep.  311. 

It  is  objected  to  the  proceedings  of  the  Court  of  Chancery, 
1.  That  the  separate  report  of  the  master  was  premature  and 
irregular.  2.  That  the  draft  of  the  conveyance  reported  is 
variant  from  the  decree  under  which  the  reference  was  made, 
and  does  not  particularize  the  land  to  be  conveyed. 

1.  According  to  the  practice  in  the  English  Chancery,  where 
the  inquiries  are  numerous,  and  it  is  of  importance  that  a  part 
of  the  decree  should  be  satisfied  before  the  whole  of  the  pro- 
ceedings are  sufficiently  matured  to  enable  the  master  to  make 
a  general  report,  he  will  report  separately  on  any  particular 
inquiry.  This  practice  is  thus  regulated  by  the  general  orders 
of  1828.  "Previous  to  that  time,  the  master  was  not,"  says 
Smith,  "at  liberty,  unless  authorised  by  the  decree  to  make  a 
separate  report."  2  Smith's  Chan.  157.  It  is  insisted  that, 
under  the  old  practice  in  England,  which  is  our  guide  here,  in 
the  absence  of  any  statute,  or  rule  of  our  own,  that  a  separate 
report  must  be  authorised  by  the  general  decree  in  the  cause, 
and  not  by  a  mere  decretal  order.  This  argument,  in  our  opin- 
ion, is  not  sustained,  either  by  reason  or  authority.  If  by  a  de- 
cree, disposing  of  the  entire  merits  of  the  controversy,  a  refer- 
ence is  made  to  the  master  to  ascertain  and  report  upon  cer- 
tain matters  as  the  basis  of  the  definitive  action  of  the  Court,  it 
is  competent  for  the  Court  to  make  further  orders  to  advance 
the  inquiry  of  the  master.  The  principles  settled,  will  not  by 
such  a  course  be  disturbed,  but  the  justice  of  the  cause  will  be 
advanced.  The  only  change  made  in  this  respect  by  the  or- 
ders of  1828,  is  to  enable  the  master  to  make  a  separate  report, 
without  a  special  order  of  the  Court.  1.  Hoffinan's  Ch.  Prac. 
543.  It  was  then  a  matter  addressing  itself  to  the  discretion 
of  the  chancellor,  to  grant  or  refuse  the  motion  for  a  special  re- 
ference and  a  separate  report.  His  opinion  of  its  propriety 
was  to  be  formed  from  all  the  circumstances  shown  to  him,  and 
is  not  revisable  by  an  appellate  tribunal ;  unless,  perhaps,  it  ap- 
pear that  it  may  be  productive  of  injury.  In  this  view,  the  pro- 
ceedings of  the  Court  of  Chancery  were  not  premature,  and 
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are  not  irregular,  unless  the  second  objection  taken  is  well 
founded. 

2.  It  was  supposed  by  the  appellant's  counsel,  that  the  con- 
veyance approved  by  the  Chancellor  does  not  conform  to  the 
decree  in  the  cause,  that  the  decree  excepts  from  the  opera- 
tion of  the  deed,  such  part  of  the  lands  as  were  sold  or  con- 
veyed by  Wm.  E.  or  Joshua  Kennedy,  &,c.  while  the  convey- 
ance excepted  such  as  had  been  sold  and  conveyed,  and  might 
consequently  operate  more  extensively  than  the  decree  intend- 
ed. We  are  not  prepared  to  say  from  the  transcript  before  us, 
that  this  ground  is  well  taken  in  point  of  fact;  if  it  is,  the  con- 
veyance is  certainly  objectionable.  But  be  this  as  it  may,  it  is 
obvious  from  the  decree,  that  an  exception  is  made  in  favor  of 
the  appellants  for  all  the  lands  which  may  have  been  disposed 
of,  by  Wm.  E.  or  Joshua  Kennedy,  or  Hallett  and  Walker,  as 
the  executors  of  the  latter,  by  any  operative  contract;  and 
even  if  the  words  sold  and  conveyed,  are  used  conjunctively  in 
the  decree,  the  exception  in  the  conveyance,  if  these  words  are 
thus  employed  there,  so  as  to  exert  a  controlling  influence,  is 
not  sufficiently  broad.  The  conveyance  explicitly  reserves  to 
the  grantors  all  estate  and  claim  which  they  or  either  of  them 
may  have  in  the  lands  described  in  it;  also,  the  estate  and  claim 
of  the  other  appellants;  "except  the  estate,  interest  and  claim, 
that  the  said  Joshua  Kennedy,  in  his  lifetime,  had  and  held  by 
the  Spanish  grants  to  Thomas  Price,  Wm.  McVoy  and  Alex- 
ander Baudine,  the  deed  to  him  from  Wm.  E.  Kennedy,  of  the 
13th  day  of  December,  A.  D.  1824,  and  the  acts  of  the  Govern- 
ment of  the  United  States,  recognizing  and  confirming  the  said 
claims,  and  granting  further  assurances  of  them."  This  excep- 
tion from  the  reservation  in  favor  of  the  executors  and  heirs  of 
Joshua  Kennedy  is  entirely  proper,  and  taken  in  connection 
with  the  reservation  of  lands  sold  by  Wm.  E.  or  Joshua  Ken- 
nedy, or  by  the  executors  of  the  latter,  shows  the  extent  to 
which  the  conveyance,  if  executed,  would  operate. 

Conceding  that  the  conveyance  is  such  as  the  appellees' 
counsel  contends,  and  still,  it  is  objectionable.  The  appellants 
by  the  deed  of  1824,  to  Joshua  Kennedy,  have  a  legal  title  to 
the  lands  in  question,  and  are  entitled  to  a  lien  upon  them  for 
the  payment  of  any  balance,  that  may  be  found  due  on  taking 
the  account  directed  by  the  decree.     If  the  conveyance  ap- 
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proved  by  the  Chancellor  should  be  executed  by  Hallett  and 
Walker,  they  would  lose  this  security  for  the  reimbursement  of 
the  estate  of  their  testator.  It  is  no  answer  to  say  that  the  ba- 
lance may  and  probably  will  be  in  favor  of  the  appellees,  for 
neither  the  Court  of  Chancery,  or  this  Court  can,  in  anticipa- 
tion of  the  master's  report,  say  how  this  matter  may  be. 

It  is  no  objection  to  the  conveyance,  that  it  does  not  particu- 
larize the  lands  to  which  the  appellees  are  entitled.  Perhaps 
neither  the  stating  part,  or  the  prayer  of  the  bill,  authorize  par- 
tition to  be  made,  but  be  this  as  it  may,  the  decree  neither  con- 
templates or  authorises  it.  If  partition  shall  hereafter  be  de- 
sired, it  will  be  entirely  competent  for  the  parties  to  take  the 
proper  steps  for  that  purpose,  which  are  very  simple  and  clear- 
ly defined. 

From  what  has  been  said,  it  results,  that  this  Court  has  ju- 
risdiction of  this  cause,  by  appeal,  and  the  Chancellor  may,  in 
his  discretion,  authorise  a  separate  report  of  a  deed,  and  re- 
quire it  to  be  executed  by  Joshua  Kennedy's  executors,  but 
that  the  conveyance  reported  and  approved,  is  defective,  be- 
cause it  does  not  continue  the  appellant's  lien  for  what  may  be 
found  due  on  final  account.  The  decretal  order  appealed  from, 
is  consequently  reversed,  and  the  cause  remanded;  that  the 
Court  of  Chancery  may  direct  such  deed  to  be  executed,  as  we 
have  indicated  would  be  proper. 


Pettigrew  v.  Bishop. 

1.  Where  one  engages  to  serve  another  as  an  overseer  for  twelve  months,  and 
leaves  his  employer  during  the  year,  without  his  Consent,  or  any  sufficient  rea- 
son, he  can  not  recover  compensation  for  the  services  actually  rendered. 

Error  to  the  County  Court  of  Pickens. 

ASSUMPSIT  in  the  Court  below  by  the  defendant  in  error, 
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against  the  plaintitf  in  error,  to  recover  for  work  and  labor 
done  as  an  overseer. 

Qnthe  trial  it  was  proved,  that  the  plaintiff  below,  contract- 
ed with  the  defendant  as  an  overseer  for  twelve  months,  for  the 
sum.  of  two.  hundred  and  seventy-five  dollars  and  twenty  bush- 
els of  corn;  that  he  commenced  about  the  1st  January,  1839, 
and  continued  near  eleven  months,  and  that  he  quit  his  employ- 
er's service  without  his  consent.  The  defendant  moved  the 
Court  to  charge  the  jury,  that  if  they  believed  from  the  evidence 
that  the  plaintiff  contracted  to  serve  the  defendant  as  an  over- 
seer, for  twelve  months,  it  was  an  entire  contract ;  and  if  be- 
fore that  period  elapsed,  he  left  the  employ  of  defendant  with- 
out his  consent,  or  other  good  cause,  the  law  was  with  the  de- 
fendant. This  charge  the  Court  refused  to  give,  and  instructed 
th^  jury,  that  if  they  believed  the  plaintiff  had  labored  faithful- 
ly tor  the  defendant  for  nearly  ^even  months,  he  was  entitled 
to  a  verdict  for  the  value  of  his  sf^rvices  during  that  time,  to 
which  the  defendant  excepted.  The  jury  found  a  verdict  for 
the  plaintiff;  upon  which  the  Court  rendered  judgment,  from 
which  this  writ  of  error  is  prosecuted. 

The  assignment  of  error  is  the  refusal  to  charge,  and  the 
charge  given  by  the  Court. 

Peck  and  Clarke,  for  plaintiff  in  error. 
B.  F.  Porter,  contra. 

ORMOND,  J. — The  contract  of  the  defendant  in  error,  in 
this  case,  was  to  serve  the  plaintiff  in  error  as  an  overseer,  for  a 
fixed  compensation,  and  to  recover,  it  is  necessary  he  should 
siievv  either  that  he  has  performed  the  contract  on  his  part,'or 
that  he  h^s  been  prevented  from  doing  so  by  the  act  of  the.op- 
posite  party.  The  attempt  here  is  to  recover  compensation  for 
a  part  of  the  time,  without  shewing  any  reason  for  his  failure 
to  perform  the  entire  contract;  to  permit  this  to  be  done,  would 
1.3  to  permit  one  of  the  parties  to  a  contract,  to  make  a  material 
'^iteration  in  its  terms,  without  the  consent  of  the  other.  In 
Wright  V.  Turner,  1  Stewart,  29,  this  point  was  thus  ruled  in 
a  case  precisely  like  this.  The  cases  of  Green  v.  Linton,  7th 
Porter,  133;  andof  Pharr  v.  Beck,  at  the  last  term,  depend  o.i 

the  same  principle.     See,  also,  the  case  of  Cutter  v.  Powell, 

28 
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6  Term  Rep.  320,  where  the  point  was  thus  ruled  on  great 
consideration. 

At  the  last  term,  in  the  case  of  Brumby  v.  Smith,  we  held 
that  a  workman  who  had  contracted  to  do  a  job  of  work,/to  be 
paid  on  its  completion,  could  not  recover  a  p7'o  rata  compensa- 
tion, the  work  having  been  destroyed  by  fire  without  his  fault, 
before  it  was  finished. 

For  the  error  in  the  charge  of  the  Court,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 


Moore  v.  Hatfield  6c  Smith. 

1.  Under  the  act  of  1839,  which  allows  the  oath  of  the  plaintiff  to  be  received 
in  suita  upon  accounts  not  exceeding  one  hundred  dollars,  the  deposition  of 
the  plaintiff  may  be  taken,  under  circumstances  that  will  authorise  the  taking 
the  deposition  of  any  other  witness. 

Writ  of  error  to  th^  Circuit  Court  of  Marengo  county. 

ACTION  of  assumpsit  on  the  common  counts.  The  pleas 
of  the  defendants  do  not  appear  in  the  transcript;  but  the  case 
was  submitted  to  a  jury  as  on  issue  joined,  and  a  verdict  was 
returned  for  the  plaintiff,  on  which  judgment  was  rendered. 

A  bill  of  exceptions  was  taken  by  the  defendant,  during  the 
progress  of  the  trial,  from  which  it  appears  that  the  deposition 
of  one  of  the  plaintiffs  was  taken  by  interrogatories  to  prove 
the  demand,  which  was  an  account  less  than  one  hundred  dol- 
lars. The  deposition  was  excepted  to,  on  the  ground  that  it 
was  the  deposition  of  one  of  the  plaintiffs.  This  was  overrul- 
ed, and  the  defendant  excepted.  Some  other  exceptions  were 
l?kewise  taken,  but  were  not  urged. 

Peck,  for  the  plaintiff  in  error. 
Huntington,  contra. 

GOLDTHWAITE,  J.— This  case  involves  the  construe- 
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tion  of  one  of  the  sections  of  an  act,  to  regulate  judicial  pro- 
ceedings, passed  in  January,  1839.  It  is  in  these  terms :  "  In 
all  suits  to  be  commenced  upon  accounts,  for  a  sum  not  exceed- 
ing one  hundred  dollars,  the  oath  of  the  plaintiff  shall  be  receiv- 
ed as  evidence  of  the  demand,  unless  the  same  be  controverted 
by  the  oath  of  the  defendant ;  but  this  section  shall  not  apply 
to  the  case  of  executors  and  administrators,  trustees  and  guar- 
dians when  sued." 

This  is  a  remedial  statute,  and  although  in  derogation  of  the 
common  law,  is  not  for  that  reason,  to  be  construed  in  such  A 
manner  as  to  limit  or  restrain  its  beneficial  efiects. 

We  cannot  presume  the  intention  to  be,  that  those  who  are 
in  health  and  able  to  attend  the  Courts  of  the  country  in  per- 
son, are  alone  to  be  permitted  to  avail  themselves  of  its  provis- 
ions; nor  is  it  reasonable  to  suppose  our  Legislature  so  churlish 
as  to  make  a  rule  entirely  for  the  benefit  of  residents,  when  the 
amendment  of  the  law,  could  with  equal  propriety  be  extend* 
ed  to  those  residing  elsewhere.  We  think  the  reasonable  con- 
struction of  the  statute,  is  to  make  the  plaintiff  a  witness  to 
prove  the  account,  and  that  his  deposition  may  be  taken,  under 
circumstances  which  will  authorise  the  deposition  of  any  other 
witness.  We  yield,  the  more  readily  to  this  view,  because  no 
difficulties  can  arise  from  adopting  such  a  practice,  as  in  cases 
where  the  deposition  is  taken,  the  defendant  will  necessarily 
have  notice  of  the  manner  by  which  it  is  contemplated  to  prove 
the  account;  a  notice  which  he  would  otherwise  not  receive, 
as  the  statute  evidently  contemplates  that  the  plaintiff  may  be 
sworn,  whether  the  defendant  is  or  is  not  present. 

Let  the  judgment  be  affirmed. 
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Moore  &  Paine  v.  Tarlton  and  Paine. 

1.  A  party  indebted  to  others,  in  the  sum  of  sixteen  hundred  dollars,  or  there- 
abouts,  executed  an  absolute  conveyance  of  real  estate,  in  which  the  consider, 
ation  expressed  was  eight  thousand  five  hundred  dollars  ;  afterwards,  the  pro. 
erty  was  sold  under  execution  and  purchased  by  the  judgment  creditor.  The 
{^raniees  in  the  deed,  filed  their  bill  against  the  grantor  and  the  purchaser, 
stating  that  although  unconditional  in  its  terms,  it  was  intended  as  a  raei.-j 
security  for  what  was  due,  and  praying  tliat  they  might  have  the  benefit  of  it 
as  such.  It  was  admitted  that  the  deed  would  not  authorise  a  recovery  at  law, 
but  would  be  there  considered  as  fraudulent.  Held,  that  being  void  for  fraud  in 
fact,  it  was  void  in  toto,  and  could  not  be  enforced  to  any  extent  in  Equity,  ' 

THE  plaintiffs  in  error,  filed  their  bill  in  the  Court  of  Chan- 
cery, sitting  at  Mobile,  in  which  they  state,  that  on  the  8th  of 
April,  1837,  together  with  James  Paine,  their  deceased  partner, 
they  drew  a  bill  on  Wm.  S.  Paine  &  Co.  for  the  sum  of  twelve 
hundred  and  seventeen  dollars'  and  sixty  cents,  payable  thirty- 
days  after  date,  in  favor  of  J.  &  R.  Geddes;  that  the  bill  was 
accepted  by  the  dravrees  and  passed  to  the  Messrs.  Geddes  in 
payment  of  a  debt  due  them  by  the  acceptors.  That  the  de- 
fendant was  on  the  day  aforesaid  indebted  to  the  plaintiffs  and 
their  deceased  partner  in  the  sum  of  two  hundred  and  four  dol- 
lars and  sixty-one  cents,  for  goods  sold  and  delivered,  and  to 
the  plaintifFj  Moore,  in  the  sum  of  one  hundred  and  sixty-seven 
dollars. 

The  bill  then  alleges,  that  the  plaintiffs  have  been  compelled 
to  pay  the  bill  drawn  by  them;  to  J.  &  R.  Geddes,  although  it 
was  accepted  by  William  S.  Paine  6c  Co.  and  drawn  for  their 
exclusive  benefit,  and  the  money  thus  paid,  together  with  the 
several  sums  owing  as  aforesaid,  are  now  due  and  unpaid.  And 
further,  on  the  first  day  of  May,  1837,  the  defendant,  Paine, 
one  of  the  firm  of  Wm.  S.  Paine  «fe  Co.  with  the  view  of  in- 
demnifying the  plaintiff  against  all  loss  or  damage  on  account 
of  the  bill  of  exchange,  and  to  secure  the  payment  of  the  sev- 
eral other  sums  due  as  aforesaid,  did  execute  and  deliver  to  the 
plaintiff,  Moore,  a  deed  of  conveyance  for  a  certain  lot  of  land 
lying,  being  and  situate  in  the  city  of  Mobile,  (a  particular  de- 
scription of  which  is  set  out.)     This  deed  accompanies  the  bill 
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as  an  exhibit,  from  which  it  appears  that  the  deed  is  made  pro- 
fessedly upon  a  consideration  of  eight  thousand  five  hundred 
dollars,  paid  to  the  grantor  by  the  grantee  ;  it  is  absolute  and 
unconditional  in  its  terms,  and  appears  to  have  been  duly  prov- 
ed and  recorded. 

It  is  further  stated,  that  the  only  consideration  on  which  the 
deed  is  founded  is  the  indebtedness  of  William  S.  Paine  &  Co, 
and  of  William  S.  Paine  individually,  to  the  plaintiffs  as  afore- 
said, and  that  the  plaintiff,  Moore,  accepted  it  as  a  security  for 
the  repayment  of  these  several  sums,  without  paying  any  thing 
further  therefor. 

The  plaintiffs  also  state,  that  in  May,  1838,  John  Tarlton  and 
S.  V.  V.  Schuyler,  respectively,  recovered  judgments  in  the 
Circuit  Court  of  Mobile,  against  Wm.  S.  Paine  &  Co.  each  of 
which  judgments  is  for  the  sum  of  twenty-seven  hundred  and 
twenty-nine  dollars  and  forty-four  cents;  on  each  of  these  judg- 
ments executions  were  issued  and  placed  in  the  hands  of  the 
sheriff  of  Mobile  county,  in  August,  1838,  who  levied  the  same 
on  the  lot  conveyed  to  the  plaintiff  Moore,  as  aforesaid,  and  in 
virtue  thereof,  sold  and  conveyed  it  to  the  defendant,  Tarlton, 
for  the  sum  of  twenty-five  dollars;  that  Tarlton  is  in  possession 
of  the  lot,  and  refuses  to  pay  to  the  plaintiffs  the  amount  of 
their  several  demands,  or  to  sell  it  and  pay  them  from  the  pro- 
ceeds, although  often  requested  so  to  do. 

The  bill  prays  process  of  subpoena  to  the  defendants:  that  Tarl- 
ton may  pay  the  plaintiffs  their  demands,  or  that  the  lot  may  be 
sold  and  they  paid  from  the  procreds;  and  for  general  relief. 
SubpcEna's  issued,  and  were  executed  on  the  defendants;  Tarl- 
ton answered,  and  the  bill  was  taken  as  confessed  as  to  Paine, 
for  the  failure  to  answer. 

The  cause  was  heard  on  depositions  and  documentary  evi- 
dence adduced  by  the  parties.  The  Chancellor  dismissed  the 
bill  at  the  costs  of  the  plaintiffs;  and  to  revise  that  decree,  the 
plaintiffs  have  prosecuted  a  writ  of  error  to  this  Court. 

Lesesne,  for  the  plaintiffs— contended,  that  there  was  no  ev- 
idence of  fraud  on  the  part  of  Moore,  in  accepting  the  deed, 
and  even  if  the  motives  of  Wm.  S.  Paine,  were  not  the  most, 
correct,  the  security  .cannot  be  defeated. 
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As  to  the  inadequacy  of  the  consideration  of  the  deed  to 
Moore,  that  can  only  affect  the  right  of  the  grantee  to  hold  all 
the  property  conveyed;  his  lien  is  good  to  the  extent  of  his  debt. 
A  deed,  fraudulent  in  law,  cannot  be  made  the  ground  of  legal 
title :  it  will  be  regarded  in  the  law  forums,  as  either  good 
or  bad,  but  it  is  otherwise  in  equity ;  there,  it  will  be  coniider- 
ed  as  a  security  for  so  much  as  was  paid  for  it,  and  void  so  far 
as  it  appears  to  have  been  voluntary.  Wm.  S.  Paine  was  on- 
ly performing  a  moral  duty  in  securing  the  debt  of  the  plain- 
tiffs, and  however  fraudulent  his  intentions  may  have  been  as 
it  respects  others,  the  plaintiffs  right  to  the  security  he  gave 
them,  is  unquestionable  as  against  him  ;  and  the  defendant  Tarl- 
ton, having  acquired  only  such  title  as  he  had,  does  not  occupy 
a  situation  more  favorable:  Boyd  v.  Dunlap,  1  Johns.  Ch.  Rep. 
478;  Sands  v.  Codwise,  4  Johns.  Ch.  Rep.  536 :  See  2  Sch.  & 
Lef.  Rep.  492;  8  Ves.  Rep.  283  ;  2  ib.  516 ;  1  Vern.  Rep.  465  ; 
Atherly  on  Mar.  Sett.  173  ;  Brown's  C.  &  A.  Law  Ch.  1  Sec. 
3,  page  87,  et  seq. 

No  counsel  appeared  for  the  defendants. 

COLLIER,  C.  J. — By  the  second  section  of  the  act  "  to  pre- 
vent frauds  and  perjuries"  it  is  enacted  that  every  gift,  grant, 
or  conveyance  of  lands,  tenements,  <fcc.  made  and  contrived  of 
malice,  fraud,  covin,  collusion  or  guile,  to  the  intent,  or  pur- 
pose to  delay,  hinder,  or  defraud  creditors  of  their  just  and  law- 
ful actions,  suits,  debts,  (fee.  shall  be  henceforth  taken  as  against 
the  person  or  persous,  &c.  whose  debts,  suits,  &c.  by  such 
guileful  and  covinous  devices  and  practices  as  is  aforesaid,  shall 
or  might  be  any  wise  disturbed,  hindered  delayed,  or  de- 
frauded, "to  be  clearly  and  utterly  void.  Aik.  Dig.  207.  This 
enactment  is  substantially  a  transcript  of  the  statutes  of  the  13th 
and  27th  Eliz.  so  far  as  the  rights  of  creditors  and  purchasers  are 
concerned,  and  like  the  former,  avoids  in  toto,  all  conveyances 
made  to  defraud  creditors,  without  reimbursing  the  fraudulent 
grantee  to  the  prejudice  of  the  creditor,  the  consideration  he 
may  have  paid. 

In  Sands,  et  al.  v.  Codwise,  et  al.  4  Johns.  Ch.  Rep.  436,  it 
was  held  that  conveyances  made  to  defeat  creditors  are  void, 
not  only  by  statute,  but  by  the  common  law  ;  and  if  void> 
on  the  ground  of  a  positive  fraud  they  are  void,  ab  iJiitio.    And 
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in  Wadworth  v.  Marsh,  9,  Conn.  Rep.  481,  it  was  said  that  the 
validity  of  a  conveyance  does  not  depend  entirely  upon  the 
consideration  received,  but  upon  the  intent  of  the  parties. 
Where  the  intent  appears  to  have  been  to  defraud,  the  convey- 
ance is  not  merely  voidable,  but  utterly  void,  as  against  the 
creditors  of  the  grantor.  Hence,  it  is  frequently  declared  that 
it  is  not  sufficient  that  a  conveyance  be  upon  valuable  consid- 
eration, or  bona  fide.  It  must  be  both,  and  therefore  if  a  con- 
veyance be  defective  in  either  particular,  though  operative  be- 
tween the  parties  and  their  representatives,  it  is  utterly  void  as 
to  creditors.  1  Story's  Eq.  346,  363;  Twine's  case,  3  Co.  Rep.  81. 

In  the  case  before  us,  the  plaintiffs  do  not  explicitely  admit 
that  the  deed  from  Wm.  S.  Paine  is  fraudulent  within  the  mean- 
ing of  the  statute,  but  their  application  to  equity  for  relief  pro- 
ceeds upon  the  idea,  that  their  deed  cannot  be  sustained  at  law, 
because  it  is  absolute  in  its  terms,  while  it  is  intended  merely 
to  stand  as  a  security  for  a  debt  not  greater  in  amount  than  one- 
fifth  of  the  consideration  expressed  on  its  face.  In  this  view  of 
the  case,  is  it  competent  for  chancery  to  subject  the  property 
conveyed  to  the  payment  of  the  plaintiffs  demand,  against  one 
who  occupies  the  position  of  both  creditor  and  purchaser?  It 
is  not  pretended  that  there  was  a  mistake  in  the  drawing  of  the 
deed,  or  that  it  is  in  any  manner  different  in  its  terms  from  the 
intention  of  the  parties,  but  it  is  impliedly  conceded  that  upon 
a  trial  at  law,  the  plaintiffs  could  not  recover.  The  transac- 
tion itself,  showing  the  absence  of  that  hona  fides,  which  is  es- 
sential to  the  validity  of  conveyances,  intended  to  operate  a- 
gainst  creditors. 

No  case  has  ever  come  under  our  notice,  in  which  relief  has 
been  afforded  to  a  grantee  under  similar  circumstances.  Equity, 
instead  of  being  more  tolerant  in  cases  of  bad  faith,  will  look 
with  a  more  searching  eye,  and  will  act  upon  all  badges  of  fraud 
and  presumptions  of  ill  faith  which  are  recognised  at  law,  and 
even  goes  farther  in  denouncing  fraud.  Mr.  Justice  Story 
says  "it  is  by  no  means  to  be  deemed  a  logical  conclusion,  that 
because  a  transaction  could  not  be  reached  at  law  as  fraudu- 
lent,  therefore  it  would  be  equally  safe  against  the  scrutiny  of 
a  Court  of  Equity;  for  a  Court  of  Equity  recognises  a  scrupu- 
lous good  faith  in  transactions,  which  the  law  might  not  repu- 
diate.    It  acts  upon  conscience,  and  does  not  content  itself 
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with  the  narrow  views  of  legal  remedial  justice,"  1  vol.  of  Eq. 
366.  Without  extending  this  course  of  remark  further,  we 
think  it  may  be  safely  assumed  that  a  Court  of  Chancery  will 
not  lend  its  aid  to  a  grantee,  so  as  to  give  him  the  benefit  of  a 
deed,  which  a  Court  of  Law  would  consider  fraudulent  m/ac^ 
The  case  of  Boyd  &,  Suydam  v.  Dunlap,  et  al,  1  Johns.  Ch. 
Rep.  478,  is  entirely  unlike  the  present.  In  that  case,  a  bill 
was  filed  by  the  creditors,  to  set  aside  a  conveyanc  e  of  real  and 
personal  property,  upon  the  allegation  that  it  was  voluntary 
and  without  consideration,  and  made  fraudulently  to  defeat  the 
creditors  of  the  grantor.  The  conveyance  was  made  from  a 
father  to  a  son,  to  whom  the  father  was  indebted  in  a  sum  equal 
to  about  two-thirds  of  the  value  of  the  property  conveyed  ;  it 
also  appeared,  that  the  father  told  the  son,  on  his  coming  of 
age,  about  five  years  before  the  conveyance  was  made,  that 
he  should  have  the  whole  of  his  property  if  he  would  stay  with 
him  and  take  care  of  his  parents  in  their  old  age.  The  Chan- 
cellor said  he  did  not  discover  such  traces  of  actual  and  direct 
fraud  as  warranted  him  in  directing  the  conveyance  of  the  real 
estate  to  be  delivered  up  and  cancelled,  as  absolutely  null  and 
void.  "  There  is  a  marked  diflference  between  an  interference 
actively  to  compel  a  party  to  re-convey  or  surrender  a  deed, , 
and  a  refusal  to  aid  a  party  who  seeks  a  specific  performance 
of  a  contract.  If  actual  fraud  be  not  clearly  and  satisfactorily 
made  out,  the  Court  may  refuse  its  aid,  but  will  not  take  so  de- 
cisive a  step  as  setting  aside,  in  toto,  the  assumed  title,  but  will 
make  it  subservient  to  the  equity  of  the  case,  or  leave  the  par- 
ty complaining,  to  his  remedy  at  law  against  a  contract  found- 
ed on  inadequacy  of  price,  or  other  suspicious  circumstances." 
Again:  "A  deed,  fraudulent  in  fact,  is  absolutely  void,  and  is 
not  permitted  to  stand  as  a  security  for  any  purpose  of  re-imburse- 
ment  or  indemnity;  but  it  is  otherwise,  with  a  deed  obtained  un- 
der suspicious  or  inequitable  circumstances,  or  which  is  only  con- 
structively fraudulent."  Here  was  a  proceeding  by  creditors, 
to  set  aside  a  deed  upon  the  allegation  of  fraud,  but  in  the  cn?:o 
at  bar,  the  bill  is  filed  by  the  grantee  against  creditors  to  set 
up  and  sustain  a  deed  to  the  extent  of  the  grantee's  demand, 
upon  the  implied  admission,  that  it  would  be  regarded  at  law, 
as  fraudulent,  and  defeated  in  toto.  While  the  case  cited  rests 
upon  familiar  principles  of  equity,  the  case  we  are  considering 
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has  no  warrant,  either  in  principle  or  authority,  so  far  as  our 
researches  extend. 

'  But  it  is  insisted  that  the  plaintiffs  should  be  relieved  in  chan- 
cery, because  a  court  of  law,  would  regard  the  deed  as  either 
good  for  the  whole,  or  entirely  void,  and  that  if  they  failed  in 
an  action  to  recover  possession,  they  would  loose  the  entire  ben- 
efit of  their  security.  This  argument  has  already  been  an- 
swered. Ifthedeedis  fraudulent  in  fact,  no  Court  can  aid 
them;  if  it  is  founded  upon  a  valuable  consideration  and  bona  fide, 
it  would  be  evidence  in  an  ejectment  or  trespass,  to  try  titles, 
and  until  its  vaUdity  has  been  affirmed  by  the  verdict  of  a  jury, 
the  plaintiffs  cannot  recover  on  it  in  equity;  for  it  is  a  well  set- 
tled principle  in  that  Court,  that  a  party  who  seeks  the  speci- 
fic performance  of  a  contract,  must  present  a  case  free  from 
suspicion  or  unfairness.  This  principle  will  apply  with  all 
force,  where  a  deed  is  sought  to  be  made  effectual  against 
creditors,  by  suit  in  chancery. 

We  have  not  thought  it  necessary  to  notice  the  answer  and 
proofs,  as  the  cause  in  our  opinion  might  have  been  dismissed 
for  want  of  equity  in  the  bill  ;  and  without  adding  anything 
further,  we  have  only  to  say,  that  the  decree  must  be  affirmed. 
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1.  A  suit  may  be  brought  by  a  prochein  ami,  without  first  obtaining  leave  of 
the  Court. 

2.  It  can  not  be  objected,  on  error,  that  no  issue  has  been  tried,  when  the  record 
shows  that  an  issue  was  submitted  tothe  jur}',  although  no  plea  appears  in  the 
record. 

3.  Proof  that  a  deed  for  land  was  made  in  1824,  by  the  defendant  to  the  plain, 
tiff,  and  given  to  the  mother  of  the  plamtifF,  an  infant,  for  safe  keeping,  who 
ten  years  afterwards,  was  married  to  the  defendant,  and  that  notice  had  been 
given  to  the  attorney  of  the  defendant  to  produce  the  deed.  On  the  trial — held, 
sufficient  to  authorise  proof  of  the  contents  of  the  deed,  by  secondary  evidence. 

4.  Proof  by  the  subscribing  witness  to  a  deed,  that  he  subscribed  in  1824,  as  a 
witness,  a  deed  of  gift  for  lands  made  by  the  defendant  to  the  plaintiff — that  the 
land  was  described  in  the  deed  by  its  proper  designation  as  part  of  the  public 
lands,  but  he  was  then  unable  tu  say,  from  bjs  recollection  of  the  contents  of 
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the  deed,  what  it  was— that  the  defendant,  at  the  time  of  making  the  deed, 
stated  that  the  lands  conveyed  were  those  on  which  Daniel  McCall  had  resided, 
and  by  another  witness,  that  the  land  on  which  McCall  resided  was  that  sued 
for — Held,  competent  evidence  in  an  action  against  the  grantor — no  question 
being  ra^ed  on  the  trial  as  to  its  sufficiency. 


Error  to  the  Circuit  Court  of  Lowndes. 

THIS  was  an  action  of  trespass  to  try  title,  by  the  defen- 
dant against  the  plaintiff  in  error.  The  plaintiff  below  obtain- 
ed a  verdict,  and  judgment  was  rendered  thereon. 

By  a  bill  of  exceptions,  it  appears  that  the  deed  under  which 
the  plaintiff  claimed,  was  alleged  to  have  been  lost,  and  was 
not  in  the  possession  of  plaintiff,  and  to  lay  the  foundation  for 
proof  of  its  contents,  a  witness  was  examined,  who  deposed 
that  he  was  a  subscribing  witness  to  a  deed  made  by  the  de- 
fendant to  the  infant  plaintiff,  in  the  year  1824,  and  delivered 
to  jiim,  and  then  placed  in  the  hands  of  the  mother  of  the  in- 
fant, who  was  then  a  widow%  for  safe  keeping;  that  she  inter- 
•  married  with  the  defendant  in  the  year  1834.  and  that  for  the 
greater  part  of  the  time  between  1824  and  1834,  the  defendant 
resided  out  of  the  State.  The  plaintiff  also  proved  that  a  no- 
tice was  served  on  the  defendant's  attorney,  to  produce  the 
deed — which  being  all  the  evidence  on  this  point,  the  defen- 
dant objected  that  it  was  not  sufficient,  as  it  did  not  show  that 
the  defendant  was  entitled  to  the  custody  of  the  deed,  nor  was 
it  traced  to  his  possession.  But  the  Court  overruled  the  objec- 
tion, and  permitted  parol  evidence  to  be  given  of  the  contents 
of  the  deed,  to  which  the  defendant  excepted. 

To  prove' the  contents  of  the  deed,  the  plaintiff  introduced  a 
witness  who  swore  that  he  was  a  subscribing  witness  to  a  deed 
of  gift  for  lands  made  by  the  defendant  to  the  plaintiff;  that  the 
land  was  described  in  the  deed  by  designating  the  quarter  sec- 
tion, township  and  range,  but  the  witness  was  unable  to  desig- 
nate and  describe  the  lands  conveyed  according  to  the  de- 
scription in  the  deed,  and  stated,  that  at  the  time  of  making 
the  deed,  and  after  it  was  delivered,  the  defendant  stated  that 
the  lands  he  had  given  by  the  deed,  were  those  on  which  Dan- 
iel NcCall  had  resided  in  his  life  time.  A  witness  was  then 
called,  who  deposed  that  the  lands  on  which  Daniel  McCall 
had  lived,  were  those  described  in  plaintiff's  declaration,  and 


JANUARY  TERM,  1842. 451 

Bethca  v.  McCall,  pro.  ami. 

sought  to  be  recovered.  The  defendant's  objected  to  this  mode 
of  establishing  the  contents  of  the  deed,  but  the  evidence  was 
admitted,  to  which  the  defendant  excepted,  and  now  assigns  for 
error, 

1.  Because  it  does  not  appear  by  what  authority  Solomon 
McCall  acted  as  next  friend  of  the  plaintiff. 

2.  Because  an  infant  cannot  prosecute  his  suit  by  guardian 
or  next  friend,  appointed  by  the  Court. 

3.  Because  parol  proof  is  incompetent  to  establish  the  exe- 
cution of  a  voluniary  deed  for  land,  in  a  suit  by  the  grantee 
against  the  grantor. 

4.  That  the  notice  to  the  attorney  of  the  defendant,  was  not 
under  the  circumstances  of  this  case,  sufficient. 

5.  In  receiving  parol  evidence  of  the  contents  of  the  deed,  as 
set  forth  in  the  bill  of  exception. 

6.  In  admitting  the  declarations  of  the  defendant  of  the  de- 
scription of  the  land. 

7.  Because  there  was  no  issue  tried  by  the  jury. 

8.  Because  there  was  no  proof  of  the  interest  of  the  plaintiff 
in  the  deed,  whether  it  was  a  term  of  years  or  the  fee. 

9.  Because  there  was  no  sufficient  evidence  of  the  loss  of 
the  deed. 

10.  Because  there  was  no  proof  of  consideration. 

Williams,  for  plaintiff  in  error,  cited  1  Johns.  C.  Rep,  273 ; 
18  Johns.  331 ;  1  Phil.  Ev.  433,  452. 
Cook,  contra,  cited  8  Porter,  529;  9  ib.  39  ;  1  Ala.  Rep.  121. 

ORMOND,  J. — The  first  and  second  assignments  of  error 
are  founded  on  the  supposition,  that  an  infant  cannot  commence 
a  suit  by  his  next  friend,  without  first  obtaining  an  order  of 
Court  for  that  purpose.  The  right  of  an  infant  thus  to  sue,  is 
expressly  given  by  statute.  Aik.  Dig.  279,  §  118.  And  it  can- 
not be  doubted  that  it  was  the  design  of  the  legislature  to  au- 
thorise suits  to  be  commenced  in  this  mode,  without  first  ob- 
taining leave  of  the  Court,  as  the  infant  might  be  otherwise  se- 
riously prejudiced.  After  the  suit  is  thus  commenced,  the  pro- 
chien  ami  will  be  restrained  by  the  Court  from  doing  any  thing 
to  the  prejudice  of  his  ward,  and  may  be  removed  by  the  Court. 
See  Isaacs  v.  Boyd,  5  Porter,  388. 
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This  Court  has  repeatedly  held  that  no  objection  can  be  ta- 
ken here,  for  want  of  a  formal  issue,  if  it  appears  from 
the  record  that  the  parties  appeared,  and  submitted  their  cause 
to  the  jury.  In  this  cause,  it  appears  that  the  parties  appear- 
ed, and  that  a  jury  was  empanneled  to  try  the  issue  joined  be- 
tween them,  and  that  the  jury  found  the  defendant  guilty  of  the 
trespass.  This,  according  to  repeated  decisions  of  this  Court, 
is  sufficient,  although  no  plea  appears  in  the  record. 

The  remaining  points  presented  by  the  assignments  of  error, 
are,  first,  whether  the  preliminary  proof  was  sufficient  to  au- 
thorise the  introduction  of  secondary  evidence  of  the  contents 
of  the  deed,  under  which  the  plaintiff  claimed  title. 

Second,  whether  the  evidence  admitted  to  prove  the  con- 
tents of  the  deed,  was  competent  evidence,  or  in  the  language 
of  the  bill  of  exceptions,  whether  the  contents  of  the  deed 
*'  could  be  established  in  that  mode." 

1.  The  preliminary  evidence  offered  to  lay  the  foundation 
for  secondary  proof  of  the  contents  of  the  deed,  was  the  testi- 
mony of  the  subscribing  witness,  who  swore  that  a  deed  was 
made  in  the  year  1824,  by  the  defendant  to  the  plaintiff,  deli- 
vered to  him,  and  then  deposited  with  the  mother  of  the  in- 
fant for  safe  keeping;  that  in  1834,  the  defendant  married  the 
mother  of  the  plaintiff,  and  that  notice  had  been  served  on  the 
attorney  of  the  defendant,  to  produce  the  deed.  This  was  iu 
our  opinion,  sufficient  to  authorise  the  introduction  of  the  se- 
condary proof  In  Mordecai  v.  Beall,  8  Porter,  529,  and  in 
Jones  V.  Scott,  2  Ala.  Rep.  58,  this  Court,  at  some  length,  laid 
down  the  rules  which  govern  this  inquiry,  so  far  at  least,  as 
the  question  is  susceptible  of  being  regulated  by  fixed  and 
ascertained  rules;  for,  to  a  great  extent,  every  case  must  de- 
pend on  its  own  circumstances.  The  principal  points  for  the 
consideration  of  the  Court  in  such  cases  are,  first,  was  the  sup- 
posed lost  instrument,  once  in  existence.  Second,  is  it  lost,  de- 
stroyed, or  in  the  possession  of  the  opposite  party.  And,  third, 
has  the  party  wishing  to  rely  on  it,  done  every  thing  in  his 
power  to  produce  it. 

No  doubt  can  be  entertained  that  the  deed  once  existed,  and , 
was  in  the  possession  of  the  mother  of  the  plaintiff,  and  now 
the  wife  of  the  defendant.     It  is  not  pretended  that  it  was  ever  - 
re-delivered  to  the  infant  plaintiff,  or  to  any  one  in  trust  for 
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him,  and  it  must  therefore  be  presumed  to  be  where  it  was  ori- 
ginally placed  for  safe  Keeping.  Being  in  the  custody  of  the 
wife  upon  her  marriage  with  the  defendant,  it  passed  under 
his  control,  and  in  legal  contemplation,  is  in  his  possession  ;  the 
legal  existence  of  the  wife  being  merged  in  that  of  the  husband 
during  the  coverture. 

it  is,  however,  supposed  that  the  notice  to  produce  the  deed 
should  have  been  givdn  to  the  defendant  himself,  and  that  no- 
tice to  his  counsel  was  not  sufficient,  as  it  is  not  shewn  that  the 
deed  was  in  his  possession. 

Independent  of  the  general  practice  of  notifying  parties  to 
the  suit  through  their  attornies,  with  whom  they  are  presumed 
to  be  in  correspondence,  this  matter  is  regulated  by  statute. 
Aik.  Dig.  280,  §  123,  where  it  is  provided,  that  notice  to  the 
attorney  of  record,  shall.be  notice  to  the  party  whom  he  re- 
presents. 

The  remaining  question  relates  to  the  evidence  offered,  to 
prove  the  contents  of  the  deed.  This  was  the  evidence  of  the 
subscribing  witness,  who  testified  that  in  1824,  he  subscribed 
as  3  witness,  a  deed  of  gift  for  lands  made  by  the  defendant  to 
the  plaintiff,  that  the  land  was  described  in  the  deed  by  its  pro- 
per designation,  as  pan  of  the  public  lands,  but  he  was  then  un- 
able to  say  from  his  recollection  of  the  contents  of  the  deed, 
what  it  was :  that  the  defendant  stated  at  the  time  of  making 
the  deed,  and  after  it  was  delivered,  that  the  lands  he  had  giv- 
en by  the  deed,  were  those  on  which  Daniel  McCall  had  re- 
sided in  his  life  time,  and  a  witness  was  then  called,  who  prov- 
ed that  the  lands  on  which  Daniel  McCall  had  lived,  wore  those 
described  in  the  declaration,  and  sought  to  be  recovered  in  this 
action. 

It  is  now  objected  by  the  counsel  for  the  plaintiff  in  error, 
that  this  was  not  sufficient  proof  of  the  contents  of  the  deed,  to 
authorize  a  recovery ;  that  it  does  not  appear  what  estate  the 
plaintiff  had  in  the  lands,  whether  the  fee  simple,  or  only  a  term 
of  years,  or  for  the  life  of  another,  and  therefore,  it  may  be,  that 
the  estate  is  at  an  end.  We  will  not  undertake  to  say  that 
these  objections,  if  further  proof  could  not  have  been  adduced, 
would  not  have  been  decisive  in  favor  of  the  defendant,  but  the 
objection  raised  in  the  Court  below,  was  not  to  the  quantity, 
but  to  the  quality  of  the  evidence.     It  was  not  a  motion  for  in- 
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struclions  to  the  jury,  that  the  evidence  did  not  sustain  the  ac- 
tion, but  it  "Was  an  objection  to  the  evidence  itself.  The  defen- 
dant objected  to  this  mode  of  establishing  the  contents  of  the 
deed,  is  the  language  of  the  bill  of  exceptions;  which  in  other 
words,  is  an  objection  to  the  competency  of  the  evidence,  and 
that  is  the  only  question  which  can  be  raised  here. 

When  the  contents  of  the  instrument  is  to  be  established  by 
secondary  evidence,  if  no  written  copy  exists,  it  must  of  neces- 
.sity,  be  by  parol  proof;  and  this  is  submitted  to  from  the  neces- 
sity of  the  case.  As  the  witness  to  the  deed  was  unable,  after 
such  a  lapse  of  time,  to  swear  to  a  part  of  the  contents  of  the 
deed,  the  description  of  the  land,  the  Court  permitted  evidence 
of  the  declarations  of  the  defendant,  at  the  time  the  deed  was 
made,  to  be  given  in  evidence  to  identify  the  land  conveyed, 
and  to  this  we  can  see  no  objection  in  this  case ;  the  action  be- 
ing against  the  grantor  himself.  It  is  not  necessary  to  say 
what  should  have  been  thedecision,  if  thesuithad  been  against 
a  third  person;  being  against  him,  it  was  certainly  competent. 
As  to  the  evidence  itself,  it  is  perhaps  more  satisfactory  than  if 
the  witness  had  undertaken  to  swear  to  the  precise  description 
of  the  land  in  the  deed,  as  that  would  be  much  more  apt  to 
fade  from  the  memory  than  a  description  of  it  by  reference  to 
a  former  owner  of  the  land.  We  are  entirely  satisfied  that  the 
evidence  was  competent,  and  if  not  quite  so,  satisfactory  as  could 
have  been  desired,  the  objection  comes  with  a  bad  grace  from 
one  who  could  have  removed  all  doubts  by  the  production  of 
the  deed. 

Let  the  judgment  be  affirmed. 
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1  When  the  facts  of  a  case  show  that  a  witness  stands  in  such  a  relation  to  the  par- 
ties to  a  suit,  that  he  will  be  liable  precisely  to  the  same  extent  to  the  unsuccess- 
ful  party,  his  interest  is  balanced  and  he  is  therefore  competent. 

2.  The  plaintiff,  to  prove  his  demand  for  work  and  labor,  introduced  a  witness, 
who  is  the  person  by  whose  direction  the  work  is  done;  it  appeared  that  the 
witness  was  himself  under  contract  to  do  the  same  work  for  the  defendant's 
testator.  The  interest  of  the  witness  is  balanced  because  he  is  liable  to  the  un- 
successful  party,  whatever  it  may  be — to  the  plaintiff  for  the  work  done — and 
for  his  failure  to  perform  bis  contract  with  testator. 

Writ  of  error  to  the  County  Court  of  Mobile  county. 

ASSUMPSIT  for  work  and  labor.  The  pleas  pleaded  by 
the  defendants,  do  no  appear  in  the  transcript,  but  it  does  ap- 
pear that  a  trial  was  had  on  an  issue  submitted  to  the  jury. 

In  the  progress  of  this  trial,  the  plaintiff,  O'Brien,  offered  one 
Keho,  as  a  witness,  to  whom  the  defendants  objected,  suppos- 
ing him  to  be  incompetent,  on  account  of  interest.  To  estab- 
lish his  incompetency,  they  gave  in  evidence  an  instrument  in 
writing,  signed  by  the  witness  and  Joshua  Kennedy,  the  de- 
fendants testator,  by  which  it  appeared  that  the  witness  had 
agreed  to  fill  up  a  certain  lot  in  the  city  of  Mobile,  in  a  certain 
manner,  for  a  certain  price,  to  be  paid  by  Kennedy  on  the 
completion  of  the  work.  They  also  gave  in  evidence  another 
instrument,  signed  by  the  witness  and  another  person,  which 
acknowledged  the  receipt  from  Kennedy,  of  the  full  price 
agreed  to  be  paid  by  the  former  contract.  This  stated  that 
the  work  was  not  completed,  and  contained  an  agreement  to 
complete  the  job  within  two  months  after  a  certain  barrier 
should  be  placed  on  the  lot  by  Kennedy. 

It  further  appeared,  from  the  statement  of  the  witness,  that 
some  time  after  the  barrier  was  finished,  Kennedy  called  on 
the  witness,  and  wished  him  to  go  on  with  the  work.  The 
witness  said  he  had  quit  the  business,  and  sold  his  carts,  but 
could  procure  the  plaintiff  to  do  the  work.  Kennedy  then  said 
it  was  immaterial  to  him  who  did  it ;  that  the  plaintiff  agreed 
to  do  the  work  on  the  procurement  of  the  witness,  but  that 
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Kennedy  was  to  pay  the  plaintiff,  and  not  the  witness ;  that 
Kennedy  did  agree  and  admit  that  he  was  to  pay  the  plaintiff  for 
the  work.  The  Court  overruled  the  objection  to  the  witness, 
who  was  admitted  to  give  evidence,  and  the  defendant  ex- 
cepted. 

A  verdict  was  found,  and  judgment  rendered  thereon  for  the 
plaintiff,  which  the  defendants  now  seek  to  reverse  for  the  sup- 
posed error,  in  admitting  this  witness  to  give  evidence. 

Other  questions  were  likewise  presentedby  the  assignments  of 
error,  but  were  not  pressed  in  the  argument,  and  are  unnoticed 
in  the  opinion  of  the  Court. 

Stewart,  for  the  plaintiff  in  error,  cited  1  Phillips  on  Ev. 
130;  3  Camp.  317;  4  Mass.  653 ;  8  Cowen,  60  ;  1  Cowen,535. 

He  insisted,  that  as  soon  as  the  interest  of  the  witness  ap- 
peared, that  it  could  not  be  removed  by  any  statement  made 
by  him. 

Campbell,  contra,  cited  5  Ohio  R.  424;  9  Cranch,  39; 
5  Mason,  241  ;  12  Eng.  C.  L.  R.  32;  16  John,  9o. 

'  GOLDTHWAITE,  J.— We  fully  agree  with  the  counsel 
for  the  plaintiff  in  error,  that  it  would  be  improper  to  permit  a 
witness  to  disprove  his  interest,  when  that  is  once  established, 
but  in  this  case,  the  interest  did  not  appear  from  the  mere  in- 
spection of  the  writings  given  in  evidence;  these  established 
Lothing  more  than  the  fact  that  a  contract  had  been  made  by 
the  witness  to  do  a  particular  job  of  work;  that  this  work  was 
the  same,  for  a  portion  of  which  the  plaintiff  sought  a  recove- 
ry,  no  where  appears  except  from  the  statement  of  the  witness. 
Whether  this  statement,  connected  with  the  written  evidence, 
showed  a  disqualifying  interest,  is  the  matter  to  be  now  ex- 
amined. 

We  think  the  fair  conclusion  to  be  deduced  from  what  the 
witness  said,  is,  that  he  employed  the  plaintiff  to  do  the  work, 
and  it  is  not  an  unreasonable  inference  that  Kennedy's  name 
was  not  then  disclosed.  Having  thus  made  the  contract  with 
the  plaintiff  without  disclosing  the  name  of  Kennedy,  even  if  it 
is  admitted  that  he  was  his  agent,  he  became  personally  re- 
sponsible, and  therefore  is  interested  on  this  side  of  the  case,  as 
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shewn  by  the  decision  cited  from  Campbell.  McBrain  v.  For- 
tune, 3  Camp.  317. 

But  let  us  examine  and  see  how  his  interest  stands  on  the 
other  side.  Should  the  plaintiffrecover,  he  then  becomes  re- 
sponsible to  the  defendants,  as  the  executors  of  Kennedy,  for 
the  precise  sum  they  shall  be  compelled  to  pay  for  doing  the 
work,  which  it  is  admitted  the  witness  was  bound  to  perform. 
It  seems  to  us  impossible  to  escape  from  this  conclusion;  and 
we  must  hold  the  witness  to  stand  indifferent  between  these 
parties,  because  he  is  liable  precisely  to  the  same  extent,  to 
whichever  of  them  is  unsuccessful. 

And  this  brings  the  case  within  the  influence  of  the  perfectly 
well  recognized  principle,  that  if  the  interest  of  the  witness  is 
equally  balanced  between  the  parties,  he  is  competent.  Hud- 
son V.  Robinson,  4  M.  &  S.  475;  Ridley  v.  Taylor,  13  East, 
175;  Evans  v.  Williams,  7  Term,  480;  Ilderton  v.j  Atkinson, 
ib.  481;  Shuttleworth  v.  Stephens,  1  Camp.  407;  Mil  ward  v. 
Hallett,  2  Caines,  77. 

We  are  compelled  to  admit  that  we  cannot  distinguish  the 
principle  decided  in  the  case  of  Everton  v.  Andrews,  4  Mass. 
653,  from  the  case  we  have  just  now  considered,  but  we  must 
decline  our  adoption  of  it,  because  it  seems  entirely  at  variance 
with  well  established  rules.  In  doing  this,  we  are  supported  by 
the  opinion  of  the  Supreme  Court  of  New- York,  in  Marquand 
v.  Webb,  16  John.  88,  in  which  the  Massachusetts  case  is  exa- 
mined, and  denied  to  be  law. 

The  other  points  made  in  this  case  have  been  examinedj  and 

do  not  call  for  a  written  opinion. 

Let  the  judgment  be  affirmed. 
29 
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1.  A  bill  for  the  foreclosure  of  a  mortgage  executed  for  the  security  of  a  promis- 
sory  note,  is  not  demurrable  because  the  note  is  not  exhibited,  although  there 
may  be  other  defendants  than  the  mortgagor  himself. 

2.  Where  a  bill  was  filed  to  foreclose  a  mortgage  and  for  general  relief,  against 
the  mortgagor  and  other  incumberancers,  upon  the  assumption  that  the  com- 
plainant's lien  is  paramount;  although  this  assumption  is  false,  the  bill  will 
not  be  defective  for  omitting  to  offer  to  pay  to  the  superior  incumberancers,  what 
may  bedue  them. 

3-  An  allegation  in  a  bill,  that  the  complainants  were  proprietors  of  a  note  intend- 
ed to  be  secured  by  the  mortgage  sought  to  be  foreclosed,  is  sufEcient,  though 
it  does  not  appear  how  they  became  proprietors. 

4.  The  interest  which  a  purchaser  of  land  acquires,  who  has  paid  part  of  the  pur- 
chase money,  and  taken  a  bond  to  convey  the  title  upon  the  payment  of  the 
residue,  may  be  sold  or  mortgaged ;  but  the  sub-purchaser,  or  njortgagee  will 
take  it  subject  to  the  equitable  lien  of  the  first  vendor. 

5.  The  registry  of  a  deed  for  land,  executed  by  a  person  not  in  possession,  or 
who  does  not  appear  from  the  records  to  have  had  any  connection  with  the  title, 
will  not  operate  as  a  notice  to  a  subsequent  purchaser. 

6.  A  derivative  purchaser  without  notice,  cannot  be  affected  by  a  notice  to  his 
immediate  vendor ;  and  if  he  purchases  with  notice  he  may  protect  himself  by 
the  want  of  notice  in  such  vendor.  So,  although  a  purchase  founded  on  a  gam- 
ing consideration  is  void  as  between  the  parlies,  or  in  favor  of  a  bona  fide  pur- 
chaser  without  notice,  yet  if  a  third  person  become  the  purchaser  from  the  win- 
ner for  a  valuable  consideration,  without  notice  of  the  manner  in  which  he  be- 
came the  proprietor,  tlie  title  of  such  person  will  be  valid. 

7.  Where  the  complainants  allege  that  the  contract  by  which  the  defendant  ac- 
quired the  conveyance  of  land  was  founded  on  a  gaming  consideration,  and 
the  defendant  denies  it  in  his  answer,  the  allegation  may  be  sustained  by  the 
testimony  of  witnesses. 

8.  The  complainants  as  against  L.  one  of  the  defendants  stated,  that  they  have 
been  informed  he  claims  some  intersst  in  some  part  of  the  lands  in  question, 
but  will  not  assert  that  it  was  founded  on  a  usurious  or  gaming  consideration. 
They  further  state,  that  all  llie  defendants  acted  with  a  full  knowledge  of  their 
rights,  and  that  they  caused  their  mortgage  to  be  recorded  &-c.,  before  any  of 
defendant's  rights  attached.  On  these  statements  they  call  on  L.  to  set 
forth  his  contract  &c. — when  the  same  took  place — the  amount  of  money  paid 
&c. — whether  any  part  of  the  consideration  of  his  payment  was  founded  in  usu- 
ry, or  gaming  &c. — Held,  that  the  interrogatories  were  authorized  by  the  al- 
legations, and  that  the  answerof  L.  responsive  to  them,  was  evidence. 

9.  Usury  isa  defence  personal  to  the  party  agreeing  to  pay  it,  or  those  who  stand 
in  his  place  as  representatives. 

10.  Where  a  conveyance  of  land  was  induced  by  money  lost  at  gaming,  and  also 
cash  paid,  although  the  contract  is  void,  yet  equity  and  moral  justice  require 
that  the  purchaser  should  be  reimbursed  the  cash  paid,  before  his  title  will  be 
divested  in  favor  of  a  prior  incumbrancer  who  was  not  in  possession  and 
wliose  mortgage  was  not  registered. 
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This  cause  comes  here  by  writ  of  error  from  the  Court  of 
Chancery  sitting  at  Cahawba. 

THE  defendants  in  error  filed  their  bill  against  Wm.  K. 
Paulling,  Benjamin  Glover,  George  W.  Fenno,  Columbus  W. 
Lea  and  Messrs  Cook  <fc  Kornegay,  alleging  that  Paulling  was 
indebted  to  them  in  the  sum  of  nine  thousand  six  hundred  and 
thirty-five  dollars  and  eighty-five  cents,  by  promissory  note, 
dated  the  thirty-first  of  May,  1837,  and  payable  eighteen 
months  thereafter,  to  Lewis  W.  Pond  or  bearer,  at  the  Mobile 
Bank;  and  that  to  secure 4he  payment  thereof,  he  executed  to 
them  a  mortgage  in  fee  of  certain  lands  situate  in  the  county  of 
Perry.  The  lands  thus  mortgaged,  are  particularly  described 
in  the  mortgage  which  accompanies  and  makes  part  of  the  bill, 
as  the  south-west  quarter  of  section  seventeen,  township  six- 
teen, in  range  six ;  the  west  half  of  the  south-west  quarter  of 
section  eight,  township  sixteen,  in  range  six ;  the  west  half  of 
the  north-west  quarter  of  section  seventeen,  township  sixteen, 
in  range  six;  the  west  half  of  the  north-east  quarter  of  section 
twenty,  township  sixteen,  in  range  six ;  the  north-east  quarter 
of  the  north-east  quarter  of  section  nineteen,  township  sixteen, 
in  range  six;  the  south-east  quarter  of  the  north-east  quarter  of 
section  nineteen,  township  sixteen,  in  range  six  ;  the  west  half 
of  the  south-west  quarter  of  section  twenty,  township  sixteen, 
in  range  six;  the  west  half  of  the  north-west  quarter  of  section 
eight,  township  sixteen,  in  range  six;  the  north-west  quarter  of 
section  twenty,  township  sixteen,  in  range  six;  all  in  the  district 
of  lands  subject  to  sale  at  Cahawba. 

The  complainants  further  slate,  that  at  the  time  of  the  exe- 
cution of  the  mortgage,  Paulling  held  a  bond  from  Benjamin 
Glover,  conditioned  to  make  title  to  the  lands  mortgaged,  upon 
the  payment  of  a  certain  sum  of  money  therein  specified  ;  the 
greater  part  of  which  had  been  paid,  and  the  residue  Paulling 
undertook  to  pay,  and  obtain  complete  titles. 

It  is  then  stated,  that  in  February  or  March,  1838,  Paulling, 
in  a  course  of  gaming  with  George  W.  Fenno,  lost  a  large  sum 
of  money,  and  with  a  view  to  settle  his  losses,  transferred  to  the 
latter,  Glover's  bond,  for  title  to  the  land  in  question  ;  and  in 
April  or  May,  1838,  Fenno  procured  a  title  to  be  made  to 
him  by  Glover. 


460  ALABAMA. 


Fenno,  et  al.  v.  Sayrc  &  Converse. 


The  complainants  also  allege,  that  in  1838,  or  '39,  Messrs 
Cook  &  Kornegay,  a  mercantile  firm  of  Tuscaloosa,  lent  to 
Fenno  a  sum  of  money,  as  they  are  informed  and  believe,  at  a 
usurious  rate  of  interest,  and  in  order  to  secure  its  repayment, 
received  from  him  a  mortgage  on  the  lands  conveyed  to  him 
by  Glover.  That  Paulling  w^as  in  the  possession  during  all  the 
time  the  transaction  between  Fenno  and  Cook  &l  Kornegay, 
was  in  a  course  of  consummation;  and  the  latter  were  fully  in- 
formed of  the  complainant's  lien.  And  further:  the  complain- 
ants have  been  informed  and  believe,  that  Fenno  has  tendered 
to  Cook  &  Kornegay,  the  principal  and  interest,  and  demand- 
ed a  reconveyance  of  the  land. 

It  is  further  alleged,  that  Columbus  W.  Lea  claims  some  in- 
terest in  a  part  of  the  land,  but  under  what  circumstances  he 
received  a  conveyance,  the  complainants  are  not  prepared  to 
state;  but  they  charge  that  Glover,  Fenno,  Paulling,  Cook  & 
Kornegay,  and  Lea,  all,  at  the  time  of  the  transactions  in  which 
they  participated,  were  fully  informed  of  their  lien. 

Each  of  the  defendants  are  called  on  to  answer  the  facts 
charged  against-them,  and  particularly  to  disclose  the  circum- 
stances under  which  they  became  interested  in  the  lands  in 
question.  The  bill  prays  that  the  defendants  may  set  forth  all 
papers  under  which  they  claim,  and  whether  any  other  persons 
are  interested  in  the  land  ;  and  especially  that  the  title  bond,  or 
a  copy  from  Paulling  to  Glover,  if  in  existence,  may,  with  all 
indorsements  thereon,  be  exhibited:  And  further,  a  divestiture 
of  the  titles  of  the  defendants,  so  far  as  they  may  be  in  conflict 
with  the  paramount  claim  of  the  complainants;  that  process 
of  subpoena  may  issue,  and  for  general  relief. 

Fenno,  Cook  &  Kornegay,  and  Lea,  answered  the  bill,  and 
on  the  petition  of  complainants,  it  was  dismissed  as  to  Glover, 
and  leave  given  lO  take  his  testimony,  and  taken  as  confessed, 
as  to  Paulling. 

Fenno  claims  the  benefit  of  a  demurrer  in  his  answer,  and 
denies  that  he  had  any  knowledge  of  the  complainant's  mort- 
gage, until  long  after  he  had  purchased  and  paid  for  the  lands 
in  question ;  and  as  he  has  not  seen  the  note  and  mortgage,  he 
cannot  admit  their  existence,  but  insists  that  they  may  be  prov- 
ed, as  also  the  registration  of  the  latter.  He  admits  that  Glo- 
ver had  a  good  title  to  the  lands,  and  insists  that  he  pucliased 
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Paulling's  right  to  the  same  on  the  23d  of  January,  1838,  and 
received  the  title  bond  of  the  former,  transferred  by  the  latter 
on  that  day.  That  there  was  then  due  from  PauUing  to  Glo- 
ver, on  acconnt  of  the  purchase  of  the  land,  the  sum  of  twenty- 
five  hundred  dollars,  which  he  paid  in  March,  1838,  besides 
about  two  hundred  dollars  interest,  and  the  costs  of  a  suit 
which  had  been  brought  for  the  recovery  of  the  debt  by  Glo- 
ver against  Paulling  ;  and  thereupon  Glover  and  wife  executed 
a  deed  conveying  to  him  the  land  in  fee  simple.  At  the  time 
this  defendant  made  the  purchase  from  Paulling,  the  mortgage 
to  the  complainants  had  not  been  recorded,  nor  did  this  defen- 
dant have  actual  notice  thereof,  until  after  he  received  the  deed 
from  Glover  and  wife  ;  and  having  paid  a  valuable  considera- 
tion for  the  land,  he  insists  that  he  is  a  bona  fide  purchaser  for 
a  valuable  consideration  without  notice,  and  as  such,  entitled  to 
the  protection  of  equity. 

The  defendant  protests  against  the  right  of  the  complainants 
to  call  on  him  to  answer  as  to  a  course  of  gaming  between 
Paulling  and  himself,  and  submits  to  the  Court  whether  he 
shall  respond  to  that  charge.  He  denies  that  the  bond  of  Glo- 
ver was  transferred  to  him  for  the  purpose  of  settling  the  losses 
of  Paulling,  and  avers  that  the  consideration  moving  from  him 
to  the  latter,  was  ten  thousand  dollars,  paid  as  follows:  twen- 
ty-seven hundred  dollars,  or  thereabouts,  amount  due  Glover 
from  Paulling,  including  interest  and  costs ;  a  negro  man  for 
fifteen  hundred  dollars;  a  promissory  note  on  Dr.  Leland,  for 
fourteen  hundred  dollars;  one  hundred  and  twentv-five  dollars 
for  a  gin ;  four  hundred  and  thirty-four  dollars  in  a  note  of  this 
defendant,  which  he  has  since  paid  in  cash,  and  the  balance  in 
a  debt  due  and  owing  by  Paulling  to  this  defendant. 

The  defendant  admits  that  he  executed  a  deed  in  trust  on  a 
part  of  the  land,  to  secure  a  debt  to  Cook  &c  Kornegay,  but  he 
insists  that  that  deed  was  executed  in  good  faith,  and  the  com- 
plainants have  no  right  to  inquire,  whether  the  debt  due  to  the 
cestui  que  trust  by  the  defendant,  was  for  a  loan  of  money  at 
a  usurious  rate  of  interest;  He  further  stales  that  the  deed  for 
the  benefit  of  Cook  &c  Kornegay,  was  executed  long  before  he 
had  any  notice  of  complainant's  mortgage. 

The  defendant  also  admits  that  he  sold  to  Columbus  W.  Lea, 
one  hundred  and  sixty  acres  of"  the  land  at  ten  dollars  per  acre. 
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and  conveyed  the  same  to  him  before  he  had  any  notice  of  the 
complainant's  mortgage. 

Cook  &  Kornegay,  in  their  joint  answer,  state,  that  on  or 
about  the  16th  of  May,  1839,  the  defendant,  Fenno,  became  in- 
debted to  them  in  the  sum  of  five  thousand  and  fifty  dollars, 
and  executed  a  deed  of  trust,  with  a  condition  of  sale,  on  a  plan- 
tation containing  six  hundred  and  forty  acres,  situate  in  the 
county  of  Perry,  for  the  purpose  of  securing  the  payment. of 
that  debt;  which  deed  has  been  duly  recorded.  At  the  time  of 
the  execution  of  the  deed  for  their  benefit,  they  had  no  notice 
of  any  incumbrance  on  the  land  conveyed ;  they  knew  Glover 
had  been  the  legal  proprietor  thereof,  and  a  regular  convey- 
ance from  him  to  their  grantor,  was  shown  to  them.  They 
exhibit  a  copy  of  the  deed  of  trust,  and  pray  that  the  same 
may  be  taken  as  a  part  of  their  answer,  which  bears  date  the 
sixteenth  day  of  May,  1839,  being  the  same  day  on  which  Fen- 
no's  note  to  these  defendants  was  made. 

These  defendants  admit,  that  Fenno's  indebtedness  to  them 
is  founded  on  a  loan  of  money  by  them  to  him,  but  they  insist 
that  the  complainants  cannot  require  them  to  discover  the  rate 
of  interest  which  he  was  to  pay  them.  They  deny  that  Fen- 
no has  ever  offered  to  pay  them  any  part  of  the  sura  he  owes 
them,  or  demanded  of  them  a  reconveyance  of  the  land  con- 
veyed in  trust  for  their  benefit ;  and  insist  the  registration  of 
the  complainant's  mortgage,  was  not  constructive  notice,  so  as 
to  defeat  their  claim. 

Columbus  W.  Lea  states,  that  on  the  29th  of  March,  1838, 
he  purchased  of  Fenno  one  hundred  and  sixty  acres  of  the 
land  undertaken  to  be  conveyed  by  the  mortgage  from  Paul- 
Ung  to  the  complainants,  for  which  he  paid  Fenno  in  cash,  the 
sum  of  sixteen  hundred  dollars.  That  his  purchase  was  in 
good  faith,  untainted  with  usury  or  gaming,  and  without  no- 
tice of  a  prior  incumbrance.  On  the  same  day,  without  no- 
tice of  the  claims  of  others,  he  received  a  conveyance  in  fee 
simple,  and  caused  it  to  be  duly  recorded  in  the  office  of  the 
clerk  of  the  County  Court  of  Perry  county,  on  the  25th  of  July, 
1838,  a  copy  of  which  he  exhibits  with  his  answer,  and  prays 
that  it  may  be  taken  as  a  part  thereof.  To  this  answer  the 
complainants  filed  a  formal  replication. 

By  a  comparison  of  the  deeds  exhibited,  with  the  answers  of 
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Cook  &  Kornegay,  and  the  defendant  Lea,  it  appears  that  the 
lands  conveyed  to  them,  are  the  same  as  those  embraced  by 
the  mortgage  of  Paulling  to  the  complainants. 

Testimony  was  taken,  as  well  at  the  instance  of  the  com- 
plainants as  the  defendants,  which  will  be  briefly  slated,  so  far 
as  it  influenced  the  judgment  of  the  Court. 

Benjamin  Glover  (examined  at  the  instance  of  the  complai- 
nants) proves  the  sale  of  the  lands  in  question  to  Paulling,  as 
admitted  by  the  pleadings;  states  the  last  payment  for  the  same 
was  made  to  him  in  1837,  by  Fenno,  who  produced  the  bond 
he  had  given  to  Paulling,  transferred  to  himself;  and  thereup- 
on he  conveyed  to  him  the  fee  simple  estate.  Witness  asked 
Fenno  how  he  acquired  the  bond,  to  which  he  answered  that 
he  had  been  engaged  with  Paulling  at  a  game  of  cards  in  Tus- 
caloosa, when  the  latter  put  up  the  land  at  sixteen  thousand 
dollars,  and  he  won  it.  The  contract  of  sale  was  made  be- 
tween Glover  and  Paulling  about  five  years  previous  to  De- 
cember, 1840;  the  latter  took  possession  a  short  time  after  the 
contract  was  made,  and  retained  it  about  two  years. 

J.  A.  Campbell,  a  witness  for  the  complainants,  proves  that 
the  complainants  held  notes  on  the  defendant  Paulling,  one  for 
twelve  thousand  dollars,  to  which  Benjamin  Glover  and  John 
Shields  were  parties,  and  two  others,  amounting  in  the  aggre- 
gate to  seven  thousand  dollars.  On  the  first  bill,  a  judgment 
was  obtained  at  the  spring  term  of  the  federal  Court  holden  in 
1837,  against  either  Glover  or  Shields.  It  was  agreed  in  May, 
1837,  as  witness  believes,  that  the  debt  should  be  settled;  that 
two  notes  should  be  made  for  a  part  of  it,  to  which  Glover  and 
Shields  should  be  parties,  and  that  the  balance  should  be  secur- 
ed by  mortgage.  The  settlement  was  thus  made  the  evidence 
of  indebtedness  surrendered  to  Paulling,  and  in  lieu  thereof, 
the  two  notes  of  Paulling,  Glover  and  Shields,  and  the  mort- 
gage now  sought  to  be  foreclosed,  made  and  delivered  to  the 
complainants.  Witness  believes  that  complainants  were  pro- 
prietors of  the  note  on  which  the  mortgage  is  founded,  on  the 
10th  of  December,  1839,  as  it  was  delivered  to  him  for  collec- 
tion, on  or  about  that  day  ;  that  he  knew  or  heard  of  no  con- 
sideration having  passed  between  Paulling  and  Lewis  W.  Pond, 
the  payee  of  the  note,  or  Pond  and  the  complainants;  he  treat- 
ed the  note  as  the  property  of  the  complainants,  and  drew  the 
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mortgage  accordingly.  From  the  terms  in  which  the  mort- 
gage was  drawn,  he  considers  that  PauUing  was  bound  to  ob- 
tain a  title  to  the  lands,  free  from  incumbrances. 

John  C.  Cabiness,  a  witness  for  the  complainants,  testifies 
that  he  has  seen  Fenno  and  Pauliing  playing  at  cards,  when 
they  were  alternately  loser  and  winner.  Heard  Fenno  save. 
that  he  had  beaten  PauUing,  and  understood  Pauliing  let  him  ; 
have  a  tract  of  land  which  he  had  purchased  of  Glover;  but 
heard  Fenno  say,  that  he  had  to  pay  Glover  twenty-seven  hun- 
dred dollars,  or  thereabouts,  before  he  could  obtain  possession, 
in  addition  to  which,  he  had  let  Pauliing  have  money  and  other: 
property.  The  lands  he  understood,  were  situate  in  Perry 
county.  Understood  that  Cook  &.  Kornegay  lent  Fenno,  five 
or  six  thousand  dollars,  and  took  a  mortgage  on  a  part  of  the 
land.  The  loan  consisted  in  part,  either  of  a  bill  on  the  north, 
or  of  a  bill  of  Cook  &  Kornegay,  and  about  one  thousand  dol- 
lars in  Brandon  bank  bills,  which  were  selling  at  a  discount  of 
thirty  or  forty  per  cent.  Does  not  know  the  rate  of  interest 
charged,  but  understood  it  was  large.  Has  heard  Fenno  say. 
that  he  had  paid  part  of  Cook  &  Kornegay's  demand.  Has 
heard  both  Fenno  and  Cook  &  Kornegay,  express  surprise  at 
the  lien  set  up  by  the  complainants,  and  thinks  they  were  all 
ignorant  when  the  transaction  took  place  between  them,  of  its 
existence. 

Jesse  B.  Nave,  a  witness,  examined  at  the  instance  of  the 
complainants,  testifies  that  the  mortgage  from  Pauliing  to  the 
complainants,  was  recorded  in  the  office  of  the  clerk  of  the 
County  Court  of  Perry,  on  the  29th  of  January,  1838,  and  to  his 
deposition,  attaches  a  copy  of  that  mortgage,  with  a  certificate 
of  its  acknowledgment  and  registration. 

Other  testimony  was  taken  at  the  instance  of  the  complai- 
nants, which  is  either  confirmatory  of  that  stated,  or  not  noticed 
in  the  opinion  of  the  Court. 

John  C.  Cabiness,  a  witness,  examined  at  the  instance  of  the 
defendants,  testifies  that  a  mutilated  paper,  which  professes  to 
state  the  contract  for  the  sale  of  the  land  from  Pauliing  to  Fen- 
no, is  written  and  subscribed  in  the  hand  writing  of  the  former. 
That  in  the  fall  ol  1837,  as  well  as  witness  remembers,  Paul- 
ling  and  Fenno  played  at  cards  in  Tuscaloosa;  that  during,  or 
after  the  game,  the  former  proposed  to  transfer  the  land  to  the 
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latter,  and  in  payment  of  the  money  lost  at  the  game,  and  for 
other  considerations  did  actually  transfer  it  to  Fenno.  The 
land,  he  thinks,  was  estimated  in  the  settlement,  at  twenty-five 
thousand  dollars,  the  greater  part  of  which  was  won  by  Fen- 
no of  Paulling.  The  witness  heard  the  paper  proved  by  him, 
spoken  of  in  February,  1838,  but  is  not  certain  whether  he 
then  saw  it. 

Lewis  W.  Pond,  examined  for  defendants,  states  that  the 
complainant,  Converse,  and  himself,  were  copartners  in  the 
mercantile  business,  in  the  city  of  Montgomery,  from  1828,  or 
'29,  up  to  1835,  when  Converse  withdrew  from  the  firm,  selling 
his  interest  to  others.  During  the  continuance  of  the  partner- 
ship, witness  resided  abroad,  and  the  business  was  conducted 
by  Converse  in  this  State,  who  informed  witness,  that  in  liqui- 
datiwn  of  debts  due  the  concern,  he  took  many  notes  payable 
to  witness  alone,  so  as  to  enable  him  to  sue  in  the  Federal 
Court.  Witness  exhibits  with  his  deposition,  and  verifies  the 
copy  of  a  paper,  which  states  that  Converse,  in  April,  1838, 
sold  to  him  all  his.  Converse's  interest,  in  the  debts  due  their 
late  partnership.  He  supposes  the  note  which  the  mortgage 
to  the  complainants  was  intended  to  secure,  was  for  a  debt  due 
Pond  &  Converse,  and  claims  it  under  the  agreement. 

Witness  never  saw  the  note;  had  no  deahngs  with  Paulling, 
and  no  consideration  ever  passed  from  him  to  Paulling ;  nor 
does  he  know  on  what  consideration  it  is  founded ;  but  he  has 
heard  of  it,  and  that  it  was  sued  in  the  Federal  Court  at  Mobile 
or  Tuscaloosa,  in  his  name. 

Other  facts  are  shown  by  the  proof  in  the  cause,  but  their  re- 
cital is  not  necessary  to  the  understanding  of  the  points  of  lawr 
considered  by  the  Court. 

At  the  January  term,  1841,  of  the  Chancery  Court,  the  cause 
was  argued  on  a  demurrer  to  the  bill,  and  on  a  motion  to  dis- 
miss for  want  of  equity;  but  the  bill  was  sustained.  At  the 
July  term  following,  the  cause  was  heard  on  bill,  answers  and 
proof.  The  Chancellor  was  of  opinion  that  the  contract  be- 
tween Paulhng  and  Fenno,  was  void,  because  founded  on  a 
gaming  consideration;  that  the  mortgage  to  the  complainants 
being  recorded  before  the  payment  of  the  balance  of  the  pur- 
chase money  to  Glover,  Fenno,  Cook  &  Kornegay,  and  Lea, 
are  charoreable  with  a  constructive  notice  of  its  contents.    And 


466  ALABAMA. 


Fenno,  e.t  al.  v.  Sayre  &,  Converse. 


thereupon  the  Chancellor  referred  it  to  the  master  to  ascertain 
what  was  due  to  complainants  upon  their  mortgage,  for  princi- 
pal and  interest,  and  to  tax  their  costs;  and  decreed  that  the 
defendants  pay  to  the  complainants  what  shall  be  reported  due, 
<fcc.  within  one  month  after  the  same  shall  have  been  ascertain- 
ed. In  default  of  such  payment,  the  defendant's  equity  of  re- 
demption is  declared  to  be  foreclosed,  and  a  sale  of  the  mort- 
gaged premises  is  directed  to  be  made,  (fcc.  and  the  money 
arising  from  the  sale  is  to  be  appropriated  in  the  first  place,  to 
pay  and  satisfy  the  amount  due  complainants,  with  costs,  and 
the  residue,  the  master  was  directed  to  retain,  subject  to  the 
further  order  of  the  Court.  The  lands  were  directed  to  be 
sold  in  two  several  parcels,  viz :  the  part  claimed  by  Lea  in 
one,  and  the  part  mortgaged  to  Cook  &.  Kornegay,  in  an- 
other. 

T.  Williams  and  G.  W.  Gayle,  for  the  plaintiffs  in  error. 
The  bill  was  demurrable,  and  should  have  been  dismissed  for 
want  of  equity.  The  answer  of  Fenno  denies  that  the  trans- 
fer of  Glover's  bond  was  induced  in  consideration  of  Paulling's 
losses  at  an  unlawful  game,  and  cannot,  under  the  statute,  be 
contradicted  by  proof.  Aik.  Dig.  286;  7  Porter's  Rep.  251; 
1  Story's  Eq.  89,  91.  If,  however,  the  answer  could  be  as- 
sailed, it  is  not  overbalanced  by  the  proof  in  the  record  ;  and 
besides,  no  one  who  was  not  a  party  to  a  contract  tainted  with 
gaming,  can  be  heard  to  allege  its  illegality. 

But  the  contract  between  Paulling  and  Fenno,  was  executed 
and  legal  titles  transferred  by  Glover  to  the  latter,  so  that  even 
Paulling  would  be  concluded,  if  the  contract  was  in  its  incep- 
tion illegal.  2  Stw't  &  P.  Rep.  250.  If,  however,  the  trans- 
action between  Paulling  and  Fenno  was  tainted  with  gaming, 
and  Sayre  &  Converse  could  allege  it,  yet  Fenno  is  entitled  to 
be  refunded,  all  money  or  property  he  may  have  parted  with 
in  good  faith.  Fleetwood  v.  Jansen,  et  al.  2  Atk.  Rep.  467; 
Skipwith  V.  Strother,  3  Rand.  Rep.  214. 

The  mortgage  from  Paulling  was  invalid  in  its  origin,  as  a 
security  for  money,  because  he  had  neither  the  legal  or  equita- 
ble title  to  the  lands;  the  title  continuing  in  Glover  until  the 
purchase  money  was  paid  him.  1  McCord's  Ch.  Rep.  278. — 
But  if  Paulling  had  a  right  subject  to  be  mortgaged,  Glover 
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had  a  paramount  right  to  the  balance  of  the  purchase  money, 
and  could  look  to  the  land  for  his  indemnity ;  and  Fenno,  who 
has  paid  the  money  under  a  contract  with  PauUing,  must  be 
substituted  to  the  rights  of  Glover.  4  Bibb's  Rep.  47 ;  5  Por- 
ters's  Rep.  452 ;  6  Johns.  Ch.  Rep.  404. 

Fenno's  equity  commenced  on  the  23d  January,  1838,  and 
this  was  before  the  complainant's  mortgage  was  recorded;  the 
paper  proved  by  Cabiness  shows  this,  and  in  the  absence  of  op- 
posing proof,  must  be  regarded  as  prima  facie  true.  The  date 
of  a  deed  or  other  writing,  like  every  part  of  it.  will  be  intended 
to  be  truly  expressed.     3.  Phil.  Ev.  453,  C.  4*  H's  notes. 

If  Fenno  had  notice  of  the  mortgage  to  the  complainants, 
neither  Lea  nor  Cook  <fc  Kornegay,  can  be  thereby  affected ; 
they  can  only  be  reached  by  a  notice,  actual  or  constructive. 
3  Johns.  Ch.  Rep.  147;  1  ibid.  213;  1  Paige's  Rep.  492;  1 
Dess.  Rep.  323.  And  the  registration  of  that  mortgage  will 
not  be  regarded  as  constructive  notice  to  them.  1  Johns.  Ch. 
Rep.  566,  3  J.  J.  Marsh.  Rep.  558. 

The  answers  of  all  the  defendants  who  answered,  are  respon- 
sive, either  to  the  allegations  of  the  bill,  or  to  interrogatories 
proposed  to  them,  and  to  entitle  the  complainants  to  relief, 
they  must  be  disproved.  1  Gill  &  Johns.  Rep.  270;  1  Har. 
&  Johns.  Rep.  301;  1  Call's  Rep.  224;  2  Wheat.  Rep.  380; 
1  Paige  Rep.  239;  3  Wend.  Rep.  532;  2  Johns.  Ch.  Rep.  92  ; 
1  Dess.  Rep.  134;  9  Cranch's  Rep.  153 ;'l  Bibb's  Rep.  253  ; 
1  Day's  Rep.  156;  3  Hayw.  Rep.  192;  1  Cow.  Rep.  711 ;  4 
Paige's  Rep.  368;  3  Wheat.  Rep.  527  ;  10  Johns.  Rep.  525. 

So  the  proof  is  defective  in  not  showing  an  indebtedness  by 
Paulling  to  the  complainants,  as  against  Lea,  and  Cook  &.  Kor- 
negay ;  and  the  evidence  of  Pond  negatives  the  idea,  that  the 
note  secured  by  the  mortgage,  is  the  property  of  the  com- 
plainants. 

Lastly:  The  bill  is  defective  in  not  setting  out  a  copy  of  the 
note,  and  alleging  how  the  complainants  became  the  proprie- 
tors of  it,  as  well  as  in  not  offering  to  refund  to  Fenno,  or  tnose 
claiming  under  him  what  was  due  for  money  or  property,  bona 
fide  advanced  under  his  contract  with  Paulling. 

Edwards,  for  the  defendants  in  error.  The  mortgage  to  the 
complainants  is  of  an  older  date  than  the  contract  between 
Paulling  and  Fenno,  founded  on  a  valuable  consideration,  and 
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was  recorded  before  the  conveyance  was  made  by  Glover  to 
Fenno;  and  must  prevail  against  the  claim  of  the  latter,  which 
had  its  origin  in  a  violation  of  the  law.  The  contract  which 
is  exhibit-ed  with  the  deposition  of  Cabaniss,  is  not  sufficiently 
proved  as  to  the  time  of  its  execution;  but  at  most  it  is  a  mere 
agreement  to  transfer  a  bond  for  titles,  when  certain  conditions 
shall  have  been  performed,  which  it  is  not  pretended  were  per- 
formed until  complainants  mortgage  was  recorded.  Aik.  Dig. 
209;  7  Porter's  Rep.  251;  1  Story's  Eq.  302;  2  Munf  Rep.  196; 
4  ibid,  140;  16  Wend.  Rep.  574. 

The  deed  of  trust  in  favor  of  Cook  &  Kornegay,  was  not  ex- 
ecuted until  the  complainants  mortgage  had  been  recorded; 
and  besides,  the  debt  it  was  intended  to  secure,  is  tainted  with 
usury,  so  that  they  cannot  be  regarded  as  having  acquired  a 
lien,  bona  fide,  and  for  a  valuable  consideration.  Aik.  Digest, 
437;  1  Peters'  Rep.  43,  1  McCord'sCh.  Rep.  441;  6  Chranch's 
Rep.  252;  2  Peters'  Rep.  527;  16  Wend.  Rep.  575. 

Lea's  purchase  was  not  made  until  after  the  complainants 
mortgage  had  been  recorded,  so  that  he  is  chargeable  with  a 
constructive  notice,  which  will  avoid  his  deed.  1  Ala.  Rep.  N. 
S.  186;  6  XVend.  Rep.  203,  213  ;  4  Cow.  Rep.  599  ;  1  Johns. 
Ch.  Rep.  298,  394,  398.  He  can't  insist  that  the  registration  of 
the  mortgage  was  no  notice  to  him,  for  Paulling's  possession 
was  a  circumstance  which  should  have  induced  him  to  exam- 
ine the  records  of  the  County  Court  of  Perry  to  ascertain 
whether  he  had,  or  pretended  to  have  a  claim  to  the  land. 
The  answer  of  Lea,  in  insisting  that  he  is  a  bona  fide  purchar 
ser  without  notice,  is  not  responsive  to  the  bill,  but  is  affirma- 
tive of  matter  in  avoidance,  and  as  it  is  replied  to,  must  be  prov- 
ed.    7  Cow.  Rep.  362;  3  Atk.  Rep.  314. 

The  jurisdiction  of  equity,  is  undoubted,  and  the  objections 
made  to  the  frame  of  the  bill,  and  the  right  to  offer  testimony 
to  disprove  the  answer  of  Fenno,  are  alike  untenable.  1  Sto- 
ry's Eq.  302;  7  Porter's  Rep.  251,  Aik.  Dig.  209.  The  assump- 
tion,  that  Paulling  had  no  title  which  could  be  mortgaged  is 
clearly  indefensible.  It  is  admitted  that  he  had  an  interest  that 
could  be  sold,  and  this  admission  proves  it  may  be  mortgaged, 
for  a  mortgage  is  but  a  conditional  sale.  5  Stewart  and  For- 
Rep.  215  ;  5  Porter's  Rep.  452;  2  Munf.  Rep.  196;  4  ibid.  140. 

The  fact,  that  the  complainants  were  not  parties  to  the  gam- 
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ing,  or  did  not  participate  in  the  usurious  contract,  rather  com- 
mends them  to  the  protection  of  equity.  They  were  the  first 
to  acquire  all  of  Paulling's  rights  without  being  answerable  for 
any  of  his  faults. 

Fenno  is  not  entitled  to  be  refunded  the  money  and  value  of 
property  he  parted  with  under  his  contract  with  Paulling.  He 
cannot  occupy  a  more  favorable  position  than  Paulling  himself, 
and  if  Paulling  had  paid  to  Glover  the  balance  of  the  purchase 
money  due  at  the  time  he  executed  the  mortgage  to  the  com- 
plainants, he  would  not  be  entitled  to  be  refunded  the  amount, 
upon  a  bill  being  filed  to  foreclose';  for  the  terms  of  the  mort- 
gage, indicate  that  he  had,  or  would  obtain  a  clear  fee-simple 
title.  3  Stew,  and  Por.  Rep.  420;  4  Porter's  Rep.  142.  The 
fact  that  Fenno  received  a  deed  from  Glover,  will  not  prevent 
inquiry  into  the  consideration  of  the  contract  between  Paulling 
and  Fenno.  Aik.  Dig.  209;  1  Story's  Eq.  302;  10  Ves.  Rep. 
365;  18  ibid  382;  2  Munf.  Rep.  194;  4  ibid  140;  7  Porter's  Rep. 
251. 

COLLIER,  C.  J. — It  was  no  ground  of  demurrer  to  the  bill, 
that  the  promissory  note  which  the  mortgage  from  Paulling  to 
the  complainants  was  intended  to  secure,  is  not  made  an  exhi- 
bit. The  mortgage  itself  is  exhibited,  in  which  the  note  is  de- 
scribed and  this  was  sufiicient  to  authorise  its  admission  as  ev- 
idence. 

In  respect  to  the  omission  in  the  bill  to  offer  to  refund  to 
Fenno,  or  the  persons  authorised  to  receive  it,  the  money  paid 
by  him  to  Paulling.  it  may  be  remarked,  that  the  complainants 
do  not  admit  the  liability  of  the  lands  in  controversy  to  reim- 
burse his  advances;  but  the  bill  is  framed  upon  the  hypothesis 
that  their  mortgage  is  not  only  prior  in  point  of  time,  but  is  a 
lien,  paramount  to  the  claim  of  each  of  the  defendants.  If  the 
complainants  are  not  entitled  to  all  the  relief  they  ask,  or  can 
only  obtain  a  decree  of  foreclosure  and  sale  sub  modo,  their 
bill  should  not  have  been  dismissed  on  demurrer,  especially  as 
it  contains  a  prayer  for  such  relief  as  is  consistent  with  the  case 
stated.  It  was  entirely  competent  at  the  hearing,  for  the  Chan- 
cellor to  have  ascertained  the  rights  of  the  respective  defen- 
dants, and  to  have  directed  by  his  decree,  that  the  proceeds  of 
the  land  subject  to  sale,  should  be  applied  to  the  payment  of 
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the  claims  of  the  Utigants,  according  to  their  legal  preference. 
The  land  then  being  liable  to  the  payment  of  the  incumbrances, 
whether  they  were  complainants  or  defendants,  it  was  not  in- 
dispensable to  the  complainants  right  to  go  into  equity,  that 
they  should  assume  a  personal  responsibility  to  a  defendant 
whose  lien  was  superior  to  theirs. 

The  allegation  in  the  bill,  that  the  complainants  were  pro- 
prietors of  the  note  intended  to  be  secured  by  Paulling,  is  quite 
sufficient.  It  is  entirely  immaterial  whether  they  hold  it  under 
an  indosement  or  not,  if  they  are  entitled  to  the  money  which 
may  be  collected  thereon,  they  were  authorised  to  take  a 
mortgage  for  its  security,  and  may  well  maintain  a  bill  for  its 
foreclosure. 

The  equity  of  the  bill,  it  seems  to  us,  will  not  admit  of  serious 
question.  It  alleges  the  existence  of  a  forfeited  and  unsatisfied 
mortgage  to  secure  a  debt  due  to  the  complainants;  states  that 
other  persons,  who  are  made  defendants,  set  up  claims  to  the 
premises,  which  it  is  insisted,  are  invalid ;  prays  that  the  ad- 
verse claims  may  be  examined,  and  the  complainants  mortgage 
foreclosed,  &c.  A  mere  statement  of  the  case  shows  that  the 
questions  proposed  to  be  litigated,  could  only  be  settled  in 
chancery. 

The  interest  acquired  by  Paulling,  in  virtue  of  his  purchase 
from  Glover,  and  payment  of  the  greater  part  of  the  purchase 
money,  might  be  transferred  or  mortgaged,  so  as  to  invest  the 
mortgagee  with  all  the  right  to  the  land  that  Paulling  had.  But 
one  claiming  by  purchase  from  a  person  who  had  nothing  more 
than  a  bond  for  title,  will  stand  in  the  same  situation  as  his  ven- 
dor did,  and  will  be  subject  to  the  same  equities  in  favor  of  the 
obligor  or  original  vendor.  The  want  of  complete  titles  and 
the  possession  of  the  bond,  though  its  condition  may  not 
show  whether  full  payment  has  been  made,  are  enough  to  in- 
duce inquiry,  and  to  prevent  a  divestiture  of  an  equitable  lien. 
We  have  not  had  access  to  the  case  of  Frazier  v.  Center,  1 
McC.  Ch.  Rep,  278,  which  has  been  cited,  to  show,  that  the 
complainants  mortgage  is  invalid  in  consequence  of  the  imper- 
fectness  of  the  title  of  Paulling,  but  we  apprehend  it  will  be 
found  to  be  strictly  in  harmony  with  the  law,  as  we  have  stat- 
ed  it. 

Subject  to  the  lien  of  Glover  for  the  payment  of  the  purchase 
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money  due  him,  the  complainants  mortgage,  if  duly  recorded, 
would  be  an  available  security,  so  long  as  Paulling  retained  the 
actual  possession  of  the  premises.     Possession  is  a  fact,  which 
should  induce  one  to  inqurie  whether  the  possessor  has    title, 
and  if  he  has  incumbered  it.     It  gives  to  one  proposing  to  pur- 
chase, sufficient  information,  to  enable  him  to  examine  under- 
standingly  into  the  state  of  the  title;  and  whether  the  purcha- 
ser prosecutes  the  inquiry  or  not,  he  is  chargeable  with  notice. 
Sugdenon  Vend-  542;  Peters  v.  Goodrich,  3  Conn.  Rep.  146; 
Jackson,  ex  dem.  Merrick  v.  Post,  15  Wend.  Rep.  588;  Sterns 
V.  Arden,  1  Johns.  Ch.  Rep.  2G0,  Harris,  et  al.  v.  Carter's  ad- 
ministrators, et  al.  3  Stewart's  Rep.  233.     But  whether  the 
registration  of  the  complainants  mortgage,  would  operate   as 
constructive  notice  to  a  purchaser  from  Fenno,  after  the  relin- 
quishment of  possession  by  Paulling,  is  a  question,  by  no  means 
free  from  difficulty:  and  its  solution  must  depend  upon  the  con- 
struction of  our  registry  acts.     By  the  second  section  of  the 
act  of  1823,  "to  legalize  registering   and  recording  certain 
deeds  of  conveyances  of  land,  in  this  State,  and  for  other  pur- 
poses," it  is  enacted,  that  "any  deed,  or  conveyance  of  lands, 
tenements,  or  hereditaments,  lying  and  being  in  this  State, 
which  shall  be  made  and  executed  after  the  passage  of  this 
act,  shall  be  void,  and  of  no  effect  against  a  subsequent  bonafde 
purchaser,  or  a  mortgage  for  a  valuable  consideration,  not  having 
notice  thereof,  unless  such  deed  or  conveyance  shall  be   ac- 
knowledged, or  proved  and  certified,  and  lodged,  within  six 
calender  months  after  the  time  of  signing,  sealing  and  deliver- 
ing the  same,  with  the  clerk  of  the  county  court  in  the  county 
in  which  the  said  lands,  tenements,  or  hereditaments  are  situa- 
ted, to  be  recorded  by  the  said  clerk  :  Provided,  nevertheless, 
that  such  deed  or  conveyance,  shall  as  between  the  parties  and 
their  heirs  be  valid  and  operative."     The  first  section  of  the 
act  of  1828,  "  concerning  the  registration  of  deeds  and  patents," 
is  as  follows:  "All  deeds  recorded  within  six  months  from  the 
date  of  their  execution,  shall  have  force  and  be  valid  and  ope- 
rative between  the  parties  thereto,  and  subsequent  purchasers 
and  creditors,  and  all  deeds  recorded  after  the  expiration  of  six 
months,  shall  be  valid  and  operative,  from  the  date  of  their  re- 
gistration, as  to  creditors  and  subsequent  purchasers :  Provi- 
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ded,  that  the  same  shall  be  valid  at  all  times  between  the  con- 
tracting parties." 

Although  the  act  of  1823,  declares,  that  any  deed  or  con- 
veyance of  lands,  &c.  shall  be  void  against  a  subsequent  bona 
fide  purchaser  or  mortgagee,  for  a  valuable  consideration  with- 
out notice,  unless  the  same  shall  be  acknowledged  or  proved 
and  recorded  pursuant  to  its  provisions  ;  yet  it  by  no  means 
follows  that  the  registrations  of  every  deed  shall  operate  as  a 
constructive  notice  of  its  contents.  The  object  of  the  registry 
acts  was  the  prevention  of  fraud;  and  in  advancement  of  that 
end  the  letter  has  been  often  made  to  yield  to  their  spirit.  Thus, 
although  a  deed  is  declared  void,  unless  it  is  duly  registered, 
it  has  been  always  held,  that  notice  is  equivalent  to  registra- 
tion, and  that  a  purchaser  or  incumbrancer  with  notice,  cannot 
be  permitted  to  allege  that  a  deed  set  up  against  him  was  not 
recorded.  Sugden's  Vendors,  511,  et  post.  And  upon  princi- 
ple, it  would  seem  that  merely  placing  upon  record,  a  deed 
from  a  person,  not  in  possession,  or  who  does  not  appear  from 
the  records,  to  have  had  any  connection  with  the  title  himself, 
will  not  operate  as  a  notice  to  a  subsequent  purchaser.  There 
would  be  nothing  to  direct  a  purchaser  to  such  a  deed,  and  he 
could  only  acquire  a  knowledge  of  its  contents  by  making  a 
general  examination  of  all  deeds  that  had  been  registered  in  the 
office.  The  law  certainly  never  contemplated  that  a  purcha- 
ser should  take  upon  himself  such  a  task,  the  performance  of 
which  in  some  counties  would  perhaps  require  a  year  of  un- 
remitted labour.  This  precise  question  arose  and  was  consid- 
ered in  Ballou  v.  Murray,  1  Johns.  Ch.  Rep.  5G6.  In  that  case, 
it  appears  that  Winter,- the  trustee,  had  sold  the  estate  of  his 
cestui  que  trust,  Mrs.  Green  to  Ballou  (Mrs.  Green  herself 
claiming  under  a  deed  from  one  Heatley,  for  whose  use,  Win- 
ter had  previously  holden.)  The  deed  from  Winter,  it  was  in- 
sisted, passed  no  title,  because  Ballou  purchased  with  a  notice 
of  the  trust;  addressing  himself  to  the  point,  the  Chancellor, 
proceeds.  *'  It  has  been  said  by  the  counsel  for  the  plaintiffs, 
that  Ballou  was  chargeable  with  notice  of  the  trust,  by  means 
of  the  registry  oi  the  deed  from  Heatley  to  Mrs.  Green»  which 
recited  the  declaration  of  trust  executed  by  Winter.  The  deed 
containing  this  recital,  was  registered  on  the  9th  of  April,  1810, 
but  I  cannot  perceive  any  justice  in  obliging  Ballou  to  take  no- 
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tice  of  the  contents  of  that  deed.  By  what  clew  was  he  direc- 
ted to  look  into  the  deed  from  Heatley  to  Mrs.  Green  ?  He 
was  dealing  with  Winter,  and  supposing  Winter's  trust  to  be 
otherwise  totally  unknown  to  him,  he  might  as  well  be  required 
to  examine  the  contents  of  every  deed  on  record.  If  there 
had  been  any  deed  on  record  to  which  Winter  was  a  party,  he 
would  have  had  a  specific  object  and  guide  for  inquiry;  coeca 
regensfilo  vestigia.  I  have  therefore  not  thought  it  reasona- 
ble to  charge  Ballou  with  a  knowledge  of  the  existing  trust,  by 
reason  of  the  registry  of  Heatley's  deed."  The  registry  acts 
of  New  York,  are  doubtless  intended  to  effect  the  same  pur- 
pose as  those  of  this  State,  and  the  difference  in  phraseology 
could  not  have  influenced  the  decision  of  the  case  cited.  We 
then  consider  it  as  a  case  in  point,  and  sustained  as  it  is  by 
sound  reasoning,  yield  to  it  the  force  of  authority. 

According  to  the  testimony  of  Glover,  Paulling  must  have 
ceased  to  occupy  the  land  about  the  close  of  the  year  1837,  or 
the  beginning  of  1838,  and  could  not,  consequently,  have  been 
in  possession  at  the  time  of  Lea's  purchase  from  Fenno,  and  at 
the  time  the  latter  executed  the  mortgage  to  Cook  and  Korne- 
gay.  This  being  the  case,  it  follows  from  what  we  have  said, 
that  the  registry  of  the  complainants  mortgage,  was  no  notice 
of  its  existence,  to  either  Lea,  or  Cook  &  Kornegay. 

It  is  insisted  for  the  defendants  in  error,  that  the  contract  be- 
tween Paulling  and  Fenno,  being  founded  on  a  gaming  consider- 
ation, was  void  in  its  inception;  the  latter  acquired  no  title  to 
the  land,  and  that  those  who  claim  under  him  cannot  occupy  a 
more  favorable  position.  By  the  act  of  1807,  it  is  enacted  that 
"all  promises,  agreements,  notes,  bills,  bonds  or  other  contracts, 
judgments,  mortgages  or  other  securities,  or  other  conveyan- 
ces whatsoever,  made,  signed,  given,  granted,  drawn  or  enter- 
ed into,  or  executed  by  any  person,  or  persons  whatsoever,  af- 
ter the  passing  of  this  act,  where  the  whole,  or  any  part  of  the 
consideration  of  such  promise,  agreement,  conveyance  or  se- 
curity, shall  be  for  money  or  oiher  valuable  thing  whatsoever, 
laid  or  betted  at  cards,  dice,  &c.  or  for  reimbursing  or  repay- 
ing any  money  knowingly  lent  or  advanced  at  the  time  or  place 
of  such  play,  &c.  to  any  person  or  persons  so  gaming,  &c. 
shall  be  utterly  void  and  of  no  effect,  to  all  intents  and  purposes 

whatsoever."    This  enactment  is  very  similar  to,  and  was, 
30 
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doubtless  suggested  by  a  statute  of  Kentucky,  passed  in  1798; 
under  which,  several  decisions,  pertinent  to  the  point  we  are 
considering  have  been  made.  In  Jones  &c.  v.  Sevier,  I  Litt. 
Rep.  50,  it  was  held,  where  a  person  who  has  lost  money  at 
unlawful  gaming,  executes  his  note  to  a  third  person  for  the 
amount,  and  such  person  pays  the  winner  an  adequate  consid- 
eration therefor,  the  note  is  not  within  the  statute,  and  there- 
fore valid;  and  a  knowledge  of  the  whole  transaction  by  the 
party  to  whom  the  note  was  given,  will  not  vary  the  case.  See 
also  Chambers  v.  Thompson's  administrator,  1  Monroe's  Rep. 
115:  So,  in  Wooldridge  v.  Gates,  2,  J.  J.  Marshall's  Rep.  222, 
a  note  was  executed  for  money  lost  at  gaming,  and  assigne  d 
to  a  person  ignorant  of  the  transaction,  for  a  valuable  conside- 
ration. The  assignee  afterwards  surrendered  the  note  to  the 
obligor  and  took  from  him  a  new  note,  payable  to  himself  with- 
in twelve  months :  Held,  that  the  new  note  was  binding  on  the 
obligor,  and  that  he  could  not  be  relieved  in  equity,  from  its 
payment.-  And  in  Chiles  v.  Coleman,  2  Bibb's  Rep.  300;  it  was 
decided,  that  a  bond  for  the  conveyance  of  land  given  on  a 
gaming  consideration,  imposed  no  duty  on  the  obligor;  but  if 
for  a  valuable  consideration,  it  comes  into  the  hands  of  an  inno- 
cent purchaser,  and  the  obligor  conveys  to  him,  the  considera- 
tion cannot  be  questioned  by  the  obligor  or  his  heirs. 

Notwithstanding  the  generality  of  the  terms  employed  in  the 
aict  cited,  we  have  seen  that  a  Court  of  Equity  will  not  avoid 
every  contract  which  has  its  origin  in  a  gaming  transaction, 
but  there  are  cases  in  which  relief  will  not  be  afforded  against 
a  bona  fide  assignee  or  purchaser,  who  has  paid  a  valuable 
consideration.  It  must  be  conceded,  as  the  proof  would  seem 
to  show,  that  Fenno's  contract  with  Paulling,  by  which  he  ac- 
quired an  assignment  of  Glover's  bond,  was  intended  to  secure 
;^  him  the  money  he  had  won  of  Paulling,  and  in  that  view,  it 
was  void,  and  being  so,  did  not  transfer  a  right  paramount  to 
the  complainants  mortgage.  Nor  did  the  execution  of  a  deed 
by  Glover,  give  him  a  better  title.  The  complainants  lien  sup- 
posing it  not  to  have  been  registered,  could  only  have  been  di- 
vested by  a  subsequent  purchaser  or  incumbrancer,  in  good 
faith  and  for  a  valuable  consideration,  without  notice.  The 
question  then  arises,  can  a  bona  fide  purchaser  for  a  valuable 
'consideration,  from  Fenno,  assert  a  right  against  the  complai- 
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nants.  Fenno's  title,  we  have  seen,  was  invalid,  and  the  regis- 
try of  the  complainants  mortgage  was  no  notice  to  one  pur- 
chasing the  land,  after  Paulling  relinquished  the  possession,  so 
that  it  must  be  wholly  immaterial,  whether  that  mortgage  was 
recorded  before  the  contract  between  Paulling  and  Fenno  was 
■made,  if  the  former  had  ceased  to  occupy  the  land  before  Lea's 
purchase  or  Cook  &.  Kornegay's  mortgage  was  executed. 

Upon  the  hypothesis  that  Lea  and  Cook  &  Kornegay  ac- 
quired their  interests  in  the  lands  in  good  faith  and  for  a  valua- 
ble consideration;  we  think  it  clear  that  they  cannot  be  preju- 
diced by  the  invalidity  of  Fenno's  title.  Fenno  was  invested 
with  a  regular  legal  title,  evidenced  by  the  usual  writings,  was 
himself  in  possession,  and  there  was  no  such  registry  of  an  in- 
cumbrance as  was  constructive  notice  of  its  existence.  This 
being  the  case,  one  proposing  to  purchase,  would  very  natu- 
rally conclude  that  his  title  was  unquestionable,  and  that  a  pur- 
chaser under  such  circumstances,  should  be  preferred  to  a  se- 
cret incumbrancer.  It  has  accordingly  been  holden,  that  a  de- 
rivative purchaser  without  notice,  cannot  be  affected  by  a  no- 
tice to  him  under  whom  he  claims ;  and  if  he  purchase  with 
notice,  he  may  protect  himself  by  the  want  of  notice  in  his  im- 
mediate vendor.  Lacy  v.  Wilson,  4  Munf.  Rep.  313;  Curtis  v. 
Lunn,  6  ibid  42;  Lindsey  v.  Rankin,  4  Bibb's  Rep.  482  ;  Mc- 
Nitt  v.  Logan,  Litt.  Sel.  Cases,  69;  Demarest  v.  Wynkoop,  3 
Johns.  Ch.  Rep.  147;  Cressey  v,  Phelps,  2  Root's  Rep.  420; 
Sugden  on  Vendors,  531. 

'  Sugden  says,  "although  a  deed  be  merely  voluntary  or 
^'fraudulent  in  its  creation,  and  voidable  by  a  purchaser,  viz : 
(would  become  void  by  a  person  purchasing  the  estate,)  yet  it 
may  become  good  by  matter,  ex  post  facto,  as  if  a  man  make 
a  feoflfment  by  covin,  or  without  any  valuable  consideration, 
and  then  the  first  feoffor  enter  and  make  a  feoffment  for  a  val- 
uable consideration  ;  the  feoffee  of  the  first  feoffee  shall  hold 
the  lands,  and  not  the  feoffee  of  the  first  feoffor :  for  although 
the  estate  of  the  first  feoffee,  was  in  its  creation,  covinous,  or 
voluntary,  and  therefore  voidable,  yet  when  he  enfeoffed  a  per- 
son for  valuable  consideration,  such  person  shall  be  preferred 
before  the  last."     Sugden  on  Vendors,  471. 

Chancellor  Kent,  in  Bumpass  v.  Platncr,  1  Johns.  Ch.  Rep. 
212,  thus  exemplifies  the  principle,  "  where  A,  gave  a  usurious 
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note  to  B,  who  sold  it  to  C,  for  a  valuable  consideration,  with- 
out notice  of  the  usury,  and  A  took  up  the  note  and  gave  a 
bond  to  C  for  the  amount,  it  was  held  good."  On  the  same 
principle  he  says,  "  a  purchaser  without  notice  from  a  fraudu- 
lent purchaser,  is  not  affected  by  the  fraud."  See  Cuthbert  v.' 
Haley,  8  T.  Rep.  390;  Coleman  v.  Cocke,  6  Rand.  Rep.  6 IB- 
Sweet  V.  Southcote,  2  Bro.  Ch.  Rep.  66;  Lowther  v.  Carlton, 
2  Atk.  139,  242;  Jackson  v.  Henry,  10  Johns.  Rep.  185;  Gar- 
land v.  Rives,  4  Rand.  Rep.  282  ;  Hagthorp,  et  ux.  et  al.  v. 
Hook's  admr's,  1  Gill  &  Johns.  Rep.  270;  Durell  v.  Haley,  1 
Paige's  Rep.  492;  Vermonet  v.  Delaire,  2  Dess.  Rep.  323;  Jack- 
son v.  Anderson,  4  Wend.  Rep.  474. 

So  it  has  been  held,  that  chancery  will  not  take  the  legal  ti-' 
tie  from  an  innocent  purchaser  for  a  valuable  consideration,  to 
give  it  to  one  who  has  only  an  equitable  estate.  Benzien  v. 
Lenoir,  1  Caro.  L!  Repo.  508;  Dennison  v.  Robbinett,  2  H.  & 
Johns.  Rep.  55.  In  Frost  v.  Beekman,  1  Johns.  Ch.  Rep.  SOO,"^ 
it  was  said  to  be  "  an  established  rule  in  equity,  to  give  no  as- 
sistance against  a  purchaser  for  a  valuable  consideration  with- 
out notice:"  see  also  Wallwyn  v.  Lee,  9  Ves.  Rep.  24.  And 
in  Whittick  v.  Kane,  1  Paige's  Rep.  202,  it  was  adjudged  that 
a  bona  fide  purchaser  without  notice,  who  had  actually  paid 
the  purchase  money,  could  not  be  divested  of  the  title  to  the 
premises,  by  showing,  that  although  the  deed  under  which  his 
vendor  claimed,  was  absolute  on  its  face,  yet  it  was  intended  as 
a  mortgage.  These  citations  will  suffice  to  show  that  a  pur- 
chase in  good  faith  and  upon  valnahle  consideration,  cannot 
be  defeated;  if  the  vendor  had  the  legal  title,  by  proof  of  an 
older  title  outstanding  in  a  third  person. 

It  was  insisted  by  the  plaintiffs  in  error,  that  it  was  not  per- 
missible for  the  complainants  to  adduce  evidence  to  prove  that 
the  contract  between  Paulling  and  Fenno,  was  tainted  with 
gaming;  that  Fenno  being  called  on  to  disclose  the  entire  trans* 
action,  his  answer  was  conclusive,  and  could  not  be  gainsay-' 
ed.  To  sustain  this  argument,  the  act  of  1812,  is  relied  on. 
That  statute,  so  far  as  pertinent,  is  as  follows :  "The  Courts  of'' 
Equity  shall  have  jurisdiction  in  all  cases  of  gambling  conside-' 
ration,  so  far  as  to  sustain  a  bill  for  discovery;  or  to  enjoin  judg- 
ments at  law."  This  statute  does  not  confer  upon  our  Courts 
of  Chancery,  the  entire  jurisdiction  they  possess,  in  cases  of 
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gaming  contracts;  independent  of  legislation  upon  the  subject, 
they  may  grant  relief  in  such  cases,  upon  a  proper  showing  be- 
ing made;  Lyon  v.  Respass,  1  Litt.  Rep.  135.  But  the  obvious 
design  of  the  act,  was  to  increase  the  facilities  for  the  loser  ot 
money,  at  an  unlawful  game,  to  avoid  its  payment.  Previous 
to  its  passage,  the  winner  could  not  be  compelled  to  discover,  in 
answer  to  a  bill  in  equity,  that  a  contract,  the  subject  of  litiga- 
tion, was  founded  on  a  gaming  consideration,  when  an  affirma- 
tive response  would  subject  him  to  a  penalty,  or  a  criminal 
prosecution:  Story's  Eq.  Plead.  466,  '7.  To  take  from  the  win- 
ner, the  right  to  refuse  to  answer,  was  one  object  of  the  statute. 
Anterior  to  the  act,  a  party  against  whom  a  judgment  was  re- 
covered, upon  a  contract,  obnoxious  to  the  law  against  gaming, 
was  not  entitled  to  go  into  equity,  without  showing  some  ex- 
cuse for  the  failure  to  avail  himself  of  a  legal  defence;  to  open 
the  door  of  chancery,  in  such  cases,  although  the  opportunity 
of  defending,  at  law,  had  been  neglected,  was  the  only  addi- 
tional end  proposed  by  the  statute. 

•  The  present,  is  not  a  bill  for  discovery,  technically  so  called, 
as  the  plaintiffs  in  error  have  supposed ;  but  it  is  a  bill  to  fore- 
close a  mortgage,  and  to  adjust  the  superiority  of  the  claims  of 
the  complainants  and  some  of  the  defendants  who  set  up  an 
interest  in  the  same  property.  In  this  view  of  the  case,  it  was 
clearly  allowable  to  adduce  proof  either  to  countradict  or  sus- 
tain the  answer  of  Fenno. 

It  was  objected,  at  the  argument,  that  the  answer  of  Lea,  is 
not  responsive  to  the  bill,  so  far  as  it  states  a  purchase  by  him 
in  good  faith,  and  on  a  valuable  consideration,  and  being  put 
in  issue  by  a  general  replication,  it  should  be  supported  by 
proof.  la  the  stating  part  of  their  bill,  the  complainants  say, 
"  that  they  have  been  informed,  that  one  Columbus  W.Lea,. 
claims  some  interest  in  some  part  of  the  said  land.  They  will , 
not  allege,  that  the  said  Columbus  W.  Lea  received  the  same 
on  any  usurious  or  gaming  consideration  ;  but,  inasmuch  as 
the  said  Fenno's  transactions  are  characterised  with  usury  and 
gaming,  they  will  propose  interrogatories  to  him  in  regard  to 
the  same."  Further,  "  they  state  to  your  honor,  the  said  Ben 
Glover,  Wm.  K.  PauUing,  George  W.  Fenno,  Cook  «feKorne- 
gay,  and  Columbus  W.  Lea,  all  acted  with  full  knowledge  of 
vour  orators  rights;  that  your  orators  caused  their  mortgage  to 
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be  recorded  in  the  county  of  Perry,  before  any  of  the  defend- 
ants rights  attached:"  upon  this  statement,  interrogatories  were' 
proposed  to  Lea,  as  follow^,  "  that  the  said  Fenno  and  Lea  may 
set  forth  their  contract  in  regard  to  said  lands,  or  any  part- 
thereof,  when  the  same  took  place,  the  amount  of  money  paidp 
or  agreed  to  be  paid  by  said  Lea,  whether  any  note  or  mort-i^ 
gage  was  executed  by  said  Lea;  the  amount,  date  ahd  time  of*'* 
payment  of  the  ^ame;  whether  part  of  the  consideration  was  on* 
any  usurious  or  gaming  consideration,  and  what — and  that  they 
may  fully  set  forth  every  fact  and  circumstance  in  regard  to 
the  same."      -  ; 

It  has  been  often  held,  that  where  an  answer  is  responsive  tOK 
the  bill,  and  within  the  discovery  sought,  it  is  legal  evidence  in' 
all  cases.  Woodcock  v.  Bennet,  1  Cow.  Rep.  711;  Johnsoft' 
V.  Pearson,  Dev.  Eq.  Rep.  364;  Hagthorp  v.  Hook's  admr's,  l'' 

'G.'&  Johns.  Rep. -270;  Stafford  v.  Bryan,  3  Wend.  Rep,  532; 
Hart  V.  Ten  Eyck,2  Johns.  Ch.  Rep.  92;  Clark  v.  Van  Reims-t^ 
dyk,  OCranch's  Rep.  153.     The  correctness  of  this  rule  is  not' 
disputed,  but  its  application  is  denied  as  it  respects  the  answer 
of  Lea,  because  as  it  is  said  the  stating  part  of  the  bill  does  note, 
require  him  to  disclose  how,  and  upon  what  consideration  he 
became  the  proprietor  of  a  part  of  the  land  embraced  by  the 
complainants  mortgage,  although  interrogatories  are  addressed 
to  him  calculated  to  elicit  such  a  disclosure.     It  is  well  settled 
that   the  interrogating  part    of  the  bill  must  be  founded  on 
what    precedes  it,  and  that  if  there  is  nothing    in  the  prior 
part  of  the  bill  to  warrant  a  particular  interrogatory  the  de-' 
fendant    is    not    compellable    to   answer    it.     But    although 
the  defendant  is  not  bound  to  answer  an  interrogatory  which 
does  not  grow  out  of  the  antecedent  matter  stated,  or  charged 
in  the   bill,  yet  if  he  does   answer  it,  and  the  answer   is  re- 
plied to,  the  matter  of  the  interrogatory  is  deemed  to  be  put  in 

•  issue,  and  the  informality  is  cured.  1  Smith's  Chancery,  84; 
Story's  Eq.  Plead  33;  Mechanic's  Bank  v.  Levy,  3  Paige's  Rep. 
606.  The  question  then  is,  are  the  interrogatories  proposed 
to  Lea,  warranted  by  the  preceding  part  of  the  bill,  so  as  to 
make  his  answer  to  them  evidence.  A  variety  of  questions  it  is 
said  may  be  founded  on  a  single  charge  in  the  bill,  if  they  are 
relevant  to  it.  Thus,  if  there  is  ;a  general  charge,  that  money 
has  been  paid  as  the  consideration  of  a  contract,  that  general 
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charge  will. entitle  the  plaintiff  to  put  all  questions  upon  it, 
which  are  material  to  make  out  that  it  was  paid,  how,  when, 
where,  by  whom,  on  what  account,  in  what  sums,  &c.  and  it 
is  not  necessary  to  load  the  bill  by  adding  to  the  general, 
charge;  that  it  was  paid,  all  the  circumstances  in  order  to  jus- 
tify an  interrogatory  as  to  the  circumstances.  And  if  a  bill  is 
filed  against  an  executor  for  an  account  of  the  personal  estate 
of  the  testator,  upon  a  single  charge,  that  he  has  proved  the 
will,  every  inquiry  may  be  founded,  which  may  be  necessary 
to  ascertain  the  amount  of  the  estate,  its  value,  the  disposition 
made  of  it,  the  situation  of  any  part  remaining  undisposed  of. 
the  debts  of  the  testator,  and  any  other  circumstances  leading 
to  the  account  required.  Story's  Eq.  Plead.  34  and  cases  there 
cited;  Mechanic's  Bank  v.  Levy,  3  Paige's  Rep.  606.  If  the 
law  be  as  we  have  stated  it,  (and  it  is  well  sustained  by  authority) 
the  interrogatories  proposed  to  Lea,  were  clearly  authorised 
by  the  stating  part  of  the  bill,  which  required  from  him  a  dis- 
closure of  the  nature  of  his  claim,  how,  when  and  under  what 
circumstances  he  acquired  it.  His  answer  then,  so  far  as  it 
alleges  that  he  was  a  bona  fide  purchaser  for  a  valuable  consid- 
eration, without  notice  of  the  complainants  equity,  is  respon- 
sive to  the  bill,  and  evidence  of  these  facts,  until  disproved  by 
overbalancing  testimony.  A  replication,  according  to  the  En- 
glish practice,  does  not  destroy  the  effect  of  an  answer  as  evi- 
dence, so  far  as  it  is  responsive  to  the  bill:  but  is  intended  mere- 
ly to  put  in  issue  the  facts  staled  in  the  answer,  which  are  con- 
sidered  as  irresponsive  allegations. 

The  reservation  of  a  greater  rate  of  interest  than  eight  per 
cent,  upon  the  loan  by  Cook  &  Kornegay  to  Fenno,  does  not 
make  their  mortgage  void  as  against  the  complainants.  By 
the  act  of  1834,  it  is  enacted,  that  where  a  higher  rate  of  inter- 
est than  eight  -per  cent,  shall  be  reserved  by  any  contract  for 
the  loan  of  any  money,  wares,  &c.  the  principal  sum  of  money, 
or  the  value  of  the  wares,  &c.  shall  be  recoverable,  and  the  in-' 
terest  alone  shall  be  forfeited. 

There  is  then,  no  pretence  for  saying  that  Cook  <fc  Kor- 
negay are  not  bona  fide  incumbrancers  in  equity,  at  least 
to  the  extent  to  which  the  act  cited,  recognizes  their  contract 
as  valid.  Besides,  usury  is  an  objection  to  a  contract,  person- 
al to  the  party  undertaking  to  pay  it,  or  those  who  stand  in  his 
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place  as  his  representatives.  Jackson  v.  Henry,  10  Johns.  Rep. 
195;  Edwards  v.  Dick,  4  B.  &  Aid.  Rep.  212;  Cook  &  Korne- 
gay  V.  Dyer,  at  the  present  term.  See  French  v.  Shotwell,  20 
Johns.  Rep.  668. 

In  respect  to  the  money  and  property  paid  by  Fenno  to  Paul- 
ling,  it  is  unnecessary  to  consider  whether  if  the  complainants 
were  to  subject  the  land  to  the  payment  of  their  demand,  Fen- 
no could  recover  of  Paulling  the  amount  of  his  advances;  if  he 
purchased  without  notice  of  the  complainants  lien,  equity  would 
not  divest  the  title  he  had  acquired,  without  a  reimbursement 
of  what  he  had  paid  in  good  faith,  in  order  to  obtain  it.  Fen- 
no's  claim  for  indemnity  would  not  rest  upon  contract;  but  up- 
on the  broad  basis  of  equity  and  moral  justice.  His  equity 
would  be  equal  to  that  of  the  complainants,  and  having  a  legal 
advantage,  his  lien  for  money  and  property  actually  advanced 
would  be  preferred  to  their's. 

If  however,  the  money  paid  by  Lea,  upon  the  footing  of  his 
purchase  and  the  loan  made  by  Cook  &  Kornegay,  amount  to  a 
larger  sum  than  the  money,  &c.  advanced  by  Fenno,  these 
must  go  in  satisfaction  of  such  advance,  and  extinguish  his  right 
to  be  paid  any  thing  from  the  proceeds  beyond  what  he  has 
already  received;  leaving  the  rights  of  Lea  and  Cook  &  Kor- 
negy  to  be  settled  according  to  the  principles  we  have  laid 
down.  We  have  not  thought  it  necessary  particularly  to  con- 
sider, whether  the  demand  of  the  complainants  was  sufficient- 
ly established,  the  proof  to  that  point  being  entirely  satisfac- 
tory to  show  the  indebtedness  of  Paulling  to  them. 

It  results  from  what  we  have  said,  that  the  Chancellor  erred 
in  adjudging  that  the  mortgage  of  the  complainants  was  entitled 
to  be  satisfied,  in  preference  to  that  of  Cook  &  Kornegay,  and 
that  the  sale  to  Lea,  was  invalid  as  against  the  complainants. 
But  a  final  decree  cannot  be  here  rendered,  for  the  want  of  a 
master's  report,  showing  the  amount  of  money  and  property 
paid  by  Fenno  to  Paulling,  or  his  order,  the  sum  lent  by  Cook 
&  Kornegay  to  Fenno,  the  payments  thereon,  and  amount  now 
due.  That  this  cause  may  be  determined  according  to  the 
principles  of  this  opinion,  the  decree  of  the  Court  of  Chancery, 
is  reversed,  and  the  ctase  remanded. 
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Kyle  v.  Evans,  et  als, 

1.  The  issuance  of  an  execution,  is  an  act  purely  ministerial,  and  may  therefore 
he  delegated. 

2.  A  justice  of  the  peace,  in  the  issuance  of  an  execution,  acts  ministerially  and 
not  judicially,  and  may,  therefore,  delegate  that  power  to  another:  and  it  is  not 
necessary  that  such  delegation  should  be  in  writing. 

Error  to  the  Circuit  Court  of  Pike. 

THE  proceeding  in  this  and  forty-two  other  cases,  which 
by  agreement,  are  to  abide  the  event  of  this,  were  motions  be- 
fore Jefferson  Buford,  a  justice  of  the  peace  for  Pike  county, 
for  failing  to  return  executions  received  by  him.  The  justice 
having  rendered  judgments  against  the  constable  and  his  sure- 
ties, they  prosecuted  appeals  to  the  Circuit  Court  of  Pike,  and 
the  parties  having  submitted  the  cause  to  a  jury,  a  verdict  and 
judgment  was  rendered  against  ihe  constable  and  his  sureties, 
from  which  this  writ  of  error  is  prosecuted. 

From  a  bill  of  exceptions  it  appears,  that  it  was  proven  by 
the  plaintiffs  that  the  executions  in  all  the  cases  were  duly  is- 
sued and  delivered  to  the  constable,  as  set  forth  in  the  notice, 
and  were  not  returned  according  to  law.  It  was  admitted  by 
the  plaintiffs,  that  all  the  executions  were  issued  by  one  Richard 
Johnson,  in  the  name  of  Buford,  the  justice  who  rendered  the 
judgments;  that  at  the  time  of  issuing  the  executions,  Johnson 
was  not  an  acting  justice  of  the  peace,  but  that  Buford  was, 
and  rendered  the  judgments;  thqt  Buford,  by  parol,  authorised 
Johnson  to  issue  executions  in  all  cases  in  which  he  rendered 
judgments,  and  that  by  virtue  of  that  authority,  these  execu- 
tions were  issued. 

The  defendants,  by  their  counsel,  then  moved  the  Court  to 
charge  the  jury,  that  the  executions  having  been  issued  by  John- 
son, who  was  not  at  the  time  an  acting  justice  of  the  peace, 
were  nullities,  although  Johnson  was  authorised  to  issue  the 
same,  in  the  name  of  the  justice ;  that  the  justice  could  not  del- 
egate that  authority  to  any  other;  and  that  the  justice  himself 
was  alone  authorised  to  issue  executions.    These  instructions 
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the  Court  refused  to  give;  to  which  refusal  the  defendants  ex- 
cepted, and  now  assign  for  error,  the  refusal  to  charge  as  mov- 
ed for. 

Hopkins,  for  plaintiff  in  error,  argued,  that  the  executions 
not  having  been  issued  by  the  justice  who  rendered  them,  were 
nullities,  and  would  not  have  afforded  him  any  protection,  if  he 
had  executed  them,  and  therefore  he  had  a  right  to  disregard 
them.  He  also  insisted  that  the  justice  of  the  peace  could  not 
delegate  his  authority  to  another,  at  least  by  parol.  In  support 
of  these  positions,  he  cited  10  Johns.  416;  1  Wendell,  213; 
5  ib.  276,  1  Cowen,  212;  9,  ib.  61;  3  Cranch,  331;  1  Pe- 
ters, 340. 

Harris,  contra,  maintained  that  the  issuance  of  an  execution 
was  a  mere  ministerial  act,  and  that  an  authority  by  parol,  was 
sufficient.  He  cited  Minor's  Rep.  48  ;  2  Ala.  Rep.  68;  ib.  74; 
4  Term  Rep.  313  ;  Story  on  Agency,  52. 

ORMOND,  J. — The  amount  in  controversy,  as  well  as  the 
principle  which  must  govern  it,  and  the  frequency  of  the  oc- 
currence of  the  question,  gives  to  this  case  considerable  iin-- 
portance. 

Judicial  power  must  be  exercised  by  the  person  in  whom 
the  trust  is  reposed,  but  acts  merely  ministerial  in  their  cha- 
racter, may  be  performed  by  deputy.  It  becomes  necessary, 
therefore,  to  consider  in  what  capacity  a  justice  of  the  peace 
acts  in  issuing  an  execution.  The  issuance  of  an  execution  up- 
on a  judgment,  is  an  act  purely  ministerial  in  its  character,  it 
involves  no  process  of  reasoning  or  deduction  from  other  facts, 
but  is  nnerely  the  legal  consequence  of  the  judgment  previous- 
ly rendered;  and  therefore  this  duty  is  performed  by  the  clerk, 
when  there  is  one  attached  to  the  Court.  A  justice  of  the 
peace  has  no  clerK,  but  this  does  not  alter  the  character  of  the 
act:  he  is  both  judge  and  clerk  of  his  own  Court.  Bissell  v. 
Edwards,  5  Day's  Rep.  368;  Huff  v.  Campbell,  1  Stewart,  543. 
'  The  act  of  the  justice  in  the  issuance  of  an  execution,  being  an 
act  purely  ministerial  in  its  character,  may  be  delegated  to  ano- 
ther, and  will  be  the  act  of  the  justice.  Here  it  is  shown,  that 
Johnson,  who  issued  the  executions,  was  authorised  by  the  jus- 
tice -to  do  so:  it  was.  therefore  the  act  of  the  justice.    In  the 
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cases  cited  from  2  Ala.  Reports,  68  and  74,  we  held  that  an 
execution  from  a  Court  of  record,  was  regular,  though  issued 
by  one  who  was  not  a  deputy  of  the  clerk,  if  authorised  by  him, 
and  if  issued  by  one  not  authorised,  the  adoption  of  it  afterwards 
by  him,  would  make  it  regular.  As  there  is  no  difference  in 
the  character  of  the  act  when  performed  by  the  clerk  of  a 
Court  of  Record,  or  by  a  justice  of  the  peace,  the  authority  of 
these  cases  seem  full  to  the  point. 

It  is  urged,  that  an  execution  must  issue  under  the  seal  of  the 
justice,  and  that  the  authority  to  aiBx  a  seal,  must  be  by  deed. 
The  law  referred  to  is,  "  that  all  warrants  or  othei'  precepts  is- 
sued by  a  justice  of  the  peace,  shall  be  under  the  hand  and  seal 
of  such  justice."  Aik.  Dig.  292.  It  has  never  been  held  that 
this  law  applied  to  executions,  but  in  those  cases  to  which  it 
does  apply,  it  has  been  considered  so  far  as  relates  to  the  seal, 
directory  merely,  and  that  the  want  of  a  seal  cannot  be  ta- 
ken advantage  of.     Scott  v.  Rushman,  1  Cowen,  212. 

The  case  cited  by  the  counsel  for  the  plaintiff  in  error,  from 
I  Wendell,  213,  and  1  Peters,  340,  merely  establish  the  well 
known  proposition,  that  where  the  Court  has  no  jurisdiction  to 
render  the  judgment,  that  its  process  will  not  protect  the  officer. 
In  Toof  V.  Bentley  &  Harris,  5  Wendell,  276,  the  execution 
was  made  returnable  in  sixty,  instead  of  ninety  days,  as  the 
law  required  ;  and  the  Court  held,  that  as  there  was  no  authori- 
ty to  issue  such  an  execution,  it  would  afford  no  protection  to 
the  officer.  It  is  obvious  that  the  case  cited  has  no  applica- 
tion to  this. 

The  case  most  relied  on  as  an  authority  for  the  plaintiff  in 
error  is.  Pence  v.  Hubbard,  10  Johns.  416.  The  facts  were, 
that  a  constable,  in  an  action  of  trespass  against  him,  justified 
under  two  executions  issued  by  a  justice  of  the  peace,  the  dates 
of  which  had  been  altered  by  the  constable  after  they  came 
to  his  hands  ;  the  justice  testifying  that  he  might  have  author- 
ized, the  constable  to  do  it,  as  he  frequently  gave  constables 
permission  to  alter  the  dates  of  executions.  The  Court  held, 
that  if  the  alteration  in  the  process  in  that  particular  case,  had 
been  made  by  the  authority  of  the  justice,  it  would  not  be  there- 
by invalidated,  but  that  a  general  authority  to  a  constable  to  fill 
up  or  alter  process,  would  be  void,  and  highly  improper.  This 
case  then,  shows  that  a  justice  of  the  peace  may  authorise  an- 
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Other  to  issue  executions  in  his  name ;  that  he  may  direct 
or  authorise  a  constable  to  do  so  in  a  particular  case,  but 
that  a  general  authority  to  a  constable  to  fill  up  or  alter  exe- 
cutions, would  be  improper. 

The  ground  of  this  decision  appears  to  be  the  impolicy  of 
permitting  the  constable,  the  executive  officer  of  the  justice,  to 
alter  executions  issued  by  the  justice,  by  virtue  of  a  general 
povi^er.  That  such  a  power  in  the  constable  would  be  liable  to 
great  abuse,  may  well  be  conceived,  but  we  cannot  perceive 
that  the  admission  of  this,  at  all  militates  against  the  proposi- 
tion here  maintained,  that  the  justice  may  delegate  the  power 
of  issuing  executions  to  one  against  whom  no  such  objection 
exists ;  and  that  if  such  authority  is  proved,  an  execution  so  is- 
sued, will  be  as  valid  as  if  issued  by  the  justice  personally. 

We  are  of  opinion  that  the  Court  did  not  err  in  refusing  the 
charge  asked  for,  and  its  judgment  is  therefore  affirmed. 


Curry  v.  Barclay. 

1.  When  the  condition  of  the  writ  of  error  bond,  recites  the  sueing  out  of  a  writ 
of  error,  and  the  superseding  of  a  judgment  against  two  defendants,  and  the 
judgment  is  against  one  only,  no  summary  judgment  can  be  rendered  against 
tiie  surety :  because  it,  (the  bond,)  is  not  applicable  to  the  case  sent  up,  and 
could  Dot  legally  supersede  the  judgment  in  the  court  below. 

GOLDTHWAITE,  J.— Since  the  affirmance  of  the  judg- 
ment in  this  cause,  it  has  been  submitted  to  us,  that  no  summa- 
ry judgment  ought  to  be  allowed  against  the  surety  in  the  writ 
of  error  bond,  because  it  is  inapplicable  to  this  case. 

On  examination,  we  perceive  that  the  condition  recites,  that 
a  writ  of  error  was  sued  out  to  reverse  and  supersede  a  judg- 
ment against  James  Curry  and  Robert  Curry.  The  judg- 
ment in  this  case  was  against  James  Curry  only,  and  the  con- 
sequence is,  that  the  bond  has  no  application  to  this  suit.  No 
judgment,  therefore,  can  be  rendered  against  the  surety  on 
motion. 
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It  is  to  be  much  regretted,  that  proceedings  of  this  nature 
should  be  conducted  with  so  little  care,  but  it  is  ,very  certain," 
this  Court  can  afford  the  plaintiff  no  relief.  If  injury  has  re- 
sulted from  the  negligence  of  the  officer  entrusted  with  the 
discretion  to  take  a  proper  bond,  he  is  doubtless  responsible. 


Lewen,  by  her  next  friend,  v.  Stone,  et  al. 

1,  An  execution,at  the  suitof  S.  against  the  husband  of  the  complainant,  having 
been  levied  on  certain  slaves,  she  filed  her  bill  to  injoin  the  sale,  alleging,  1st. 
That  she  is  entitled  to  a  separate  estate  in  the  property,  under  the  wiU  of  her 
father.  2nd.  If  she  is  not  entitled  to  a  separate  estate,  then,  herself  and  son, 
by  a  former  marriage,  are  entitled  to  an  exclusive  interest  in  the  slaves,  in 
virtue  of  the  laws  of  Louisiana,  where  she  was  domiciled,  and  in  possession  of 
them,  at  the  time  of  her  last  marriage ;  and,  3rd.  If  both  the  preceding  grounds 
fail,  then  she  claims  to  hold  by  the  permission  of  the  administrator  of  her  first 
husband,  and  as  Dative  Tutrix  of  her  son,  appointed  in  Louisiana — the  pro. 
perty  never  having  been  distributed  :  Held,  that  the  bill  was  not  demurrable 
for  want  of  equity,  want  of  parties,  or  multifariousness,  that  its  purpose  was 
not  to  put  her  in  the  enjoyment  of  what  she  supposes  to  be  her  right,  but  to 
obtain  the  protective  power  of  chancery,  to  prevent  a  disturbance  of  her  pos- 
session, and  the  different  allegations  are  regarded  as  the  assertion  of  so  many 
reasons  why  it  should  be  granted. 

THE  appellant,  who  is  a  feme  covert,  filed  her  bill  in  the 
Court  of  Chancery,  sitting  at  Tuskaloosa,  stating  that  about  the 
third  of  November,  in  the  year  1834,  she  intermarried  with 
Alva  Prescott,  of  the  State  of  Mississippi ;  that  after  her  mar- 
riage, and  during  coverture,  her  father  (John  Rogers)  died,  in 
the  county  of  Copiah,  in  that  State,  having  first  made  his  last 
will  and  testament,  which  was  duly  proved  and  recorded  in 
the  proper  Court  of  that  county,  and  letters  testamentary  there- 
on, issued  to  Alva  Prescott  and  Wm.  T.  Scott,  the  persons  de- 
signated as  executors  by  the  testator.  The  will,  among  other 
bequests,  contains  one  as  follows:  "  I  give  my  beloved  daugh- 
ter Mary  Ann,  wife  of  Alva  Prescott,  all  the  land  owned  by 
me  in  township  ten,  range  seven,  east,  in  section  twenty-seven 
and  twenty-eight,  and  nine,  with  all  the  appurtenances  thereto" 
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belonging;  also,  with  the  exception  hereafter  mentioned, '^11 
my  stock  of  cattle,  horses,  hogs,  farming  utensils,  waggon  and 
team,  and  household  furniture,  &c.  And  also,  I  give  my  said 
daughter,  Mary  Ann,  wife  of  the  said  Alva,  twenty-two  ne- 
groes, to  wit:  Alpha,"  <fec.  "The  property  hereby  given  and 
bequeathed  to  my  said  daughter,  Mary  Ann,  and  to  her  heirs 
alone,  if  any  there  should  be,  and  that  of  her  body  alone,  and 
in  default,  the  property  hereby  bequeathed,  is  to  return  to  my 
brothers  and  sisters,  and  to  Alva  Prescott,  in  equal  shares." 

The  complainant  alleges,  that  the  slaves  bequeathed  to  her 
by  the  will  of  her  father,  were  delivered  to  her,  to  be  held  to 
her  sole  and  separate  use,  and  have  remained  in  her  possession 
without  disturbance  or  claim  from  any  source,  until  a  short 
time  previous  to  the  exhibition  of  her  bill.  That  by  the  be- 
quest to  her,  a  separate  estate  was  created,  and  had  been  so 
conceded  by  all  concerned,  until  the  time  referred  to.  That 
after  receiving  the  possession  of  the  slaves  as  aforesaid,  her 
husband,  Alva  Prescott,  in  the  year  1837,  removed  into  the 
Parish  of  Caddo,  in  the  State  of  Louisiana,  where  the  complai- 
nant, with  the  slaves  in  her  possession  as  aforesaid,  resided 
with  him  up  to  the  period  of  his  death,  which  took  place  nine 
or  ten  months  after  his  removal.  At  the  time  of  the  death  of 
her  then  husband,  the  complainant  was  the  mother  of  a  son,  the 
issue  of  her  marriage,  named  John  Thomas,  (who  is  still  living 
with  her.  aged  about  five  years)  of  whose  person  and  estate,  she 
was  duly  appointed  "dative  tutrix,"  by  the  proper  Court  of  the 
Parish  of  Caddo."  ^rtc? /wr/Aer,  administration  of  the  estate 
of  Alva  Prescott,  was  granted  to  one  Robert  V.  Marye,  of  that 
Parish,  who  has  not  made  final  settlement  thereof. 

The  complainant  also  alleges,  that  in  August,  1838,  in  the 
Parish  of  Caddo  aforesaid,  she  intermarried  with  Charles  W. 
Lewen,  one  of  the  defendants,  and  in  February,  1839,  removed 
with  him  to  the  county  of  Tuskaloosa,  where  they  now  reside; 
bringing  with  her,  in  her  separate  possession  and  enjoyment, 
the  slaves  in  question.  That  a  few  days  previous  to  the  exhi- 
bition of  this  bill,  the  sheriff"  of  Tuskaloosa  county  levied  an 
execution  which  issued  from  the  Court  of  Chancery  in  favor  of 
Wm.  D.  Stone,  against  Charles  W.  Lewen,  on  some  of  the 
slaves  and  their  increase,  bequeathed  to  the  complainant  as 
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aforesaid,  and  who  are  described  as  follows:  "Clint,,  or  Clin- 
ton," &c. 

It  was  alleged  that  the  liability  on  which  the  decree  in  favor 
of  Stone  was  rendered,  originated  long  before  the  defendant 
Lewen  intermarried  with  the  complainant;  notwithstanding 
which,  the  said  Stone,  with  a  full  knowledge  of  the  complai- 
nant's claim  to  the  slaves,  (as  she  believes,)  is  desirous  of  sub- 
jecting them  to  the  satisfaction  of  his  execution. 

The  complainant  then  insists  that  the  slaves  in  question  are 
not  liable  to  the  payment  of  the  execution  for  the  following  rea- 
sons: 1.  By  the  will  of  her  father,  they  are  bequeathed  to  her 
sole  and  separate  use,  and  the  ordinary  marital  rights  do  not 
attach  to  property  thus  circumstanced.  2.  If  the  form  of  the 
bequest  does  not  create  a  separate  estate  to  her  use,  then,  the 
right  to  the  slaves  vested  in  her  former  husband,  whose  estate 
has  not  been  settled,  but  remains  in  Robert  V.  Marye  as  the 
administrator  thereof,  subject  when  settled,  to  be  distributed 
lo  the  complainant  and  her  son. 

■„.  It  is  further  stated,  that  by  the  laws  of  Louisiana,  no  interest 
whatever  in  the  property  of  the  wife,  passes  to  the  husband  in 
virtue  of  the  marriage ;  and  if  the  complainant  had  no  sepa- 
rate estate  in  the  slaves,  then  her  possession  was  only  as  a 
trustee  for  Marye,  the  administrator. 

The  bill,  after  setting  out  the  other  usual  formal  parts,  prays 
process  of  subpoena  for  Charles  W.  Lewen  and  Wm.  D.  Stone, 
and  that  they  may  answer ;  prays  an  injunction  as  to  farther 
proceedings  on  Stone's  execution  against  the  slaves,  and  con- 
cludes as  follows  :  "  The  premises  considered,  may  it  please 
your  Honor  to  decree,  that  said  Wm.  D.  Stone  and  his  con- 
federates, and  all  others  concerned  herein,  be  perpetually  in- 
joined  from  intermeddling  with,  or  any  way  disturbing  the  pos- 
session and  enjoyment  of  the  aforesaid  slaves  of  your  oratrix  ; 
and  if  your  oratrix  has  mistaken  the  relief  proper  to  be  granted 
her  in  the  premises,  your  oratrix  prays  your  Honor  to  grant 
her  such  other  and  farther  relief  in  the  premises,  as  to  your 
Honor  may  seem  right  and  proper,  according  to  the  rules  of 
equity,  and  the  course  of  this  Court,"  (fcc. 

An  injunction  was  awarded  in  conformity  to  the  prayer  of 
the  bill.  The  defendant,  Lewen,  answered  the  bill,  admitting 
its  allegations  and  inferences,  disclaiming  all  right  to  the  slaves 
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bequeathed  to  his  wife  by  her  father,  and  consenting,  that  if 
necessary,  the  same  may  be  settled  to  her  sole  and  separate 
use.  The  defendant,  Stone,  demurred  to  the  bill,  assigning  as 
causes  of  demurrer,  that  it  is  multifarious,  repugnant,  contains 
a  misjoinder  of  causes  of  complaint,  and  does  not  disclose  a  stii*; 
ficient  ground  for  equitable  relief. 

The  cause  came  on  to  be  heard  on  the  demurrer,  and  the 
Chancellor  being  of  opinion  that  the  bill  was  multifarious,  dis- 
missed it  without  costs  and  without  prejudice.  To  revise  that 
decree,  the  complainant  appealed  to  this  Court. 

Cochran,  with  whom  was  Crabb,  for  the  appellant,  insisted; 

1.  A  bill  may  be  predicated  upon  several  claims  to  the  same 
property;  some  claiming  the  absolute  interest ;  others  the  right 
of  possession.  Story's  Eq.  Plead.  233,  §284;  Varick  v.  Smithy 
5  Paige  Rep.  160. 

2.  There  are  sufficient  parties  before  the  Court.  The  ob-i 
ject  of  the  bill  is  not  to  affect  the  title  as  to  Marye ;  he  was  not 
an  indispensable  party,  and  being  out  of  the  jurisdiction  of  the 
Court,  might  well  be  omitted.  Story's  Eq.  Plead,  79,  §  78-80 : 
Gayle,  et  al.  v.  Singleton,  1  Stew't  Rep.  5G6. 

3.  The  right  of  possession  is  sufficient  to  maintain  a  bill  foi* 
an  injunction.     2  Story's  Eq.  §  882,  912,  914,-928,  929,  956- 

4.  If  a  bill  professes  to  state  several  grounds  for  relief,  so nne 
of  which  are  good,  and  others  not,  the  Court  will  entertain  the 
bill,  but  disregard  the  objectionable  parts.  Story's  Eq.  Pleads 
232,  §  238;  Varick  v.  Smith,  5  Paige's  Rep.  160;  Gayle  v. 
Singleton,  1  Stew't  Rep.  566. 

Peck  and  Clark,  for  the  appellee.  Stone.  A  bill  that  al- 
leges title  in  the  alternative,  is  bad  on  demurrer.  Story's  Eq. 
Plead.  392  ;  3  ibid.  208-9,  §  244-5.  When  a  bill  is  filed  with 
a  double  aspect,  the  grounds  of  relief  must  be  consistent  with 
each  other.     212-13,  §254. 

If  the  complainant  claims  as  a  distributee,  and  distribution  be 
made  after  removal  to  Alabama,  then  the  marital  rights  wf  the 
husband  will  attach.  This  shows,  that  in  this  view  of  the  case^ 
the  complainant  has  no  interest  whatever,  except  the  right  of 
survivorship,  if  her  husband  dies  before  distribution  is  made. 

It  was  said  by  Lord  Eldon,  that  where  there  is  no  marriage 
contract,  the  law  of  the  actual  domicil-  will  govern,  as  to  all  prti- 
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perty,  without  distinction,  whether  acquired  before  or  after  a 
change  of  domicil.  Lashley  v.  Hogg,  cited  in  Robertson's  Ap- 
peal Cases,  4.  See  Story's  Conf.  Laws,  150 ;  Decouche  v.  Sa- 
vetier,  3  Johns.  Ch.  Rep.  210-14-15. 

Where  property  is  conveyed  to  a  trustee,  in  trust  for  the  sole 
and  separate  use  of  a  married  woman,  and  she  survives  her 
husband  and  marries  again,  she  no  longer  holds  the  property  to 
her  separate  use,  but  her  whole  interest,  if  it  be  personal  pro- 
perty, vests  in  her  second  husband.  Miller  v.  Bingham,  et  di. 
ex'r.,  1  Iredell's  Eq.  Rep.  423;  Knight  v.  Knight,  9  Cond.  Ch. 
Rep.  199;  Benson  v.  Benson,  ibid.  201. 

COLLIER,  C.  J. — If  the  defendant,  Lewen,  had  not  a  legal 
interest  in  the  slaves  in  controversy,  then  they  were  not  sub- 
ject to  levy  and  sale,  under  the  execution  of  Stone.  That  ex- 
ecution though  issued  from  the  Court  of  Chancery,  we  infer,  is 
founded  on  a  raonied  decree,  which  does  not  specifically  direct 
the  slaves  to  be  sold  in  order  to  its  payment;  consequently,  if 
the  title  to  them  had  not  vested  in  Lewen,  they  could  not  be 
regularly  reached  by  execution.  Supposing  such  to  have  been 
the  condition  of  the  property,  it  was  competent  for  the  person 
having  the  legal  title  to  have  interposed  a  claim,  and  tried  the 
right  as  provided  by  the  statute;  and  if  that  person  was  absent 
from  the  country,  or  legally  incapable  of  litigating  the  right 
under  the  statute,  then  a  Court  of  Equity,  ex  necessitate,  or  to 
prevent  great  or  irreparable  injury,  would  interpose  by  way  of 
injunction,  at  the  instance  of  a  party,  showing  a  sufficient  inter- 
est in  the  subject. 

The  object  of  the  complainant's  bill,  is  professedly  to  arrest 
all  further  proceedings  upon  the  execution  of  Stone,  and  to  dis- 
charge the  slaves  from  its  levy;  and  the  ground  of  equity  alleg- 
ed is,  that  Lewen,  as  husband,  never  acquired  the  possession  of 
the  slaves ;  because  they  were  bequeathed  by  the  complainants 
father,  to  her  sole  and  separate  use.  If,  by  the  bequest  in  the 
will  of  her  father,  a  separate  estate  was  not  created,  then  she 
and  her  child  by  a  former  marriage,  are  entitled  to  the  entire 
property  in  the  slaves,  and  the  laws  of  Louisiana,  where  her 
kst  marriage  took  place,  does  not  entitle  her  present  husband 
to  any  part  of  her  estate.     And  further,  the  estate  of  her  first 

husband  has  not  been  settled  bv  the  administrator  appointed  in 
31 
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Louisiana,  and  she  was  duly  appointed  in  tiiat  State  ^Dative 
.Tutrix"  of  her  son;  upon  this  latter  ground,  if  the  former  fail, 
she  claims  to  hold  the  slaves. 

These  allegations  seem  to  us  to  be  entirely  consistent  with 
each  other,  and  can  only  be  regarded  as  so  many  distinct  rea- 
sons why  an  injunction  should  be  awarded.  The  bequest  ia 
the  will  of  John  Rogers,  deceased,  is  first  relied  on,  as  giving 
the  complainant  a  separate  estate;  if  that  shall  not  thus  operate, 
then  she  insists  that  the  slaves  were  the  property  o-f  her  first 
husband,  and  never  having  been  distributed^  have  not  vested 
in  her  present  husband;  and  if  the  laws  of  Louisiana  are  appli- 
cable, no  property  could  vest  in  him,  her  estate  and  domicil 
being  there,  and  her  marriage  there  consummated.  The 
grounds  stated,  as  entitling  the  complainant  to  relief,  may  affect 
her  rights  differently;  under  one,  she  would  be  the  exclusive 
proprietor  of  the  slaves,  while  under  the  other,  she  would  be 
entitled  to  them  conjointly  with  her  son,  after  the  estate  of  her 
former  husband  was  settled;  but  we  cannot  thiak,  that  for  this 
reason,  the  bill  is  multifarious,  or  that  there  is  a  misjoinder  of 
causes  of  complaint.  In  the  causes  stated,  the  complainant  and 
the  defendant,  Stone,  are  both  interested,  for  if  either  be  avai- 
lable, it  will  be  shown,  that  the  interest  of  the  former  had  never 
vested  in  her  husband,  jure  mariti^  and  consequently,  that  the 
execution  of  Stone  could  not  be  satisfied  by  the  sale  of  the 
slaves. 

If  the  bill  be  multifarious,  it  must  be  upon  the  ground,  that 
it  unites  several  distinct  matters,  perfectly  unconnected  against 
the  defendant.  Stone.  If  this  were  an  original  bill,  seeking  to 
set  up  an  estate  in  the  complainant,  founded  upon  all  the  sour- 
ces stated,  the  objection  might  be  available ;  but  such  is  not  its 
character.  It  is  not  an  original  bill  to  put  her  in  the  enjoy- 
ment of  what  she  supposes  to  be  her  right,  but  it  is  an  appeal  to 
the  preventive  power  of  chancery,  to  protect  her  possession, 
asserting  several  reasons  to  show  why  it  should  not  be  disturb- 
ed. If  the  complainant's  interest  be  such  as  she  supposes,  it  is 
clearly  competent  for  equity  to  afford  her  relief  In  the  first 
case,  if  the  will  of  her  father  gave  a  separate  estate,  it  is  clear 
that  the  property  cannot  be  sold  to  pay  her  husband's  debts; 
in  the  second,  as  the  marital  rights  of  the  husband  have  not  at- 
tached upon  the  slaves,  a. Court  of  Chancery  will  enjoin  iiim, 
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or  his  assignee  from  taking  possession  of  them,  and  a  fortiori, 
his  judgment  creditor,  from  selling  them  under  execution,  until 
a  suitable  settlement  shall  be  made  upon  her.  Dunn  and  wife, 
et  al  V.  The  Bank  of  Mobile,  el  al.  2  Ala.  Rep.  N.  S.  152;  2 
Story's  Eq.  630, '33,  '35,  641;  Roper  on  Husband  and  Wife, 
250-,  Atherley  on  Mar.  Sett.  350. 

If  has  been  frequently  remarked,  that  it  is  difficult,  if  not  im* 
possible  to  educe  from  the  authorities  any  rule  of  universal  ap- 
plication, or  as  an  abstract  proposition,  to  say  what  constitutes 
multifariousness.  The  courts  do  not  favor  the  objection,  where 
its  allowance  does  not  appear  to  be  promotive  of  justice,  and 
consequently,  are  very  much  disinclined  to  extend  the  princi- 
ple on  which  the  cases  heretofore  occuring  have  been  decided. 
A  familiar,  and  perhaps  the  most  usual  case  of  multifariousness, 
is  where  a  defendant  has  no  connexion  whatever  with  a  large 
portion  of  the  record,  and  the  case  made  by  it.  But  if  the  view 
we  have  taken  of  the  complainant's  right  to  go  into  equity,  be 
well  founded,  it  is  perfectly  clear  that  the  case  stated  in  the  bill 
in  every  aspect,  concerns  the  defendant,  Stone. 

Agaia:  it  has  been  said,  if  a  bill  does  not  pray  for  multifa- 
rious relief,  it  cannot  be  demurred  to  for  multifariousness, though 
the  case  would  support  a  prayer  for  such  relief;  Dick  v.  Dick, 
1  Hogan  Rep.  200.  In  the  present  case,  the  prayer  is  for  an 
injunction  to  prevent  any  disturbance  of  the  complainant's  pos- 
session and  enjoyment  of  the  slaves  by  Stone,  and  if  such  be  not 
the  redress  to  which  she  is  entitled,  she  then  asks  for  such  re- 
lief as  may  be  appropriate-  This  is  not  a  multifiirious  but  an 
alternative  prayer,  and  if  the  case  cited  may  be  regarded  as 
an  authority,  the  bill  is  free  from  the  objection  alleged. 

If  the  administrator  of  Prescott,  and  the  infant  son  of  intes- 
tate, were  made  parties,  and  a  prayer  added  for  the  settlement 
of  the  intestates  estate,  &c.  we  will  not  say  that  the  bill  would 
be  multifarious  in  introducing  into  the  record,  matters  inde- 
pendent of,  and  distinct  from  the  case  of  the  complainant  and 
the  defendant.  Stone;  but  certain  it  is,  that  if  thus  changed,  it 
would  be  more  liable  to  the  objection,  than  it  now  is.  And 
if  it  be  necessary  to  modify  the  bill,  in  order  to  entertain  it,  the 
Court  would  not,  immediately  upon  its  being  amended  repu- 
diate it  for  multifariousness;  this  would  be  in  effect,  to  declare, 
that  although  the  case  stated,  was  'prima  facie  a  good  one,  yet 
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Chancery  was  too  much  trammelled  in  its  mode  of  procedure, 
to  adjudicate  it ;  a  principle  which  that  Court  cannot  recog- 
nize. To  such  a  state  of  things,  the  remarks  of  Lord  Cotten- 
ham,  in  Mare  v.  Malachy,  1  Mylne  &  Craig's  Rep.  559,  are 
strikingly  appropriate.  It  is  the  duty,  says  he,  of  every  Court 
of  Equity  to  adapt  its  practice  and  course  of  proceeding,  as 
far  as  possible,  to  the  existing  state  of  society,  and  to  apply  its 
jurisdiction  to  all  new  cases,  which  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually  arise  ;  and  not 
from  too  strict  an  adherence  to  forms  and  rules  established  un- 
der very  different  circumstances,  to  dechne  to  administer  jus- 
tice, and  to  enforce  rights,  for  which  there  is  no  other  remedy. 

The  owMS  of  sustaining  the  allegations  of  the  complainant's 
bill,  rests  upon  her,  if  a  negative  answer  is  interposed,  and  if 
she  shall  establish  either  of  the  grounds  on  which  she  places 
her  title  to  relief,  the  injunction  must  be  continued.  If  under 
the  will  of  her  father,  it  shall  be  determined  that  she  is  entitled 
to  a  separate  estate,  or  the  laws  of  Louisiana,  invest  herself 
and  her  son  with  a  joint  but  exclusive  interest,  then  the  defen- 
dant. Stone,  cannot  pursue  the  property  further;  but  if  neither 
of  these  grounds  shall  be  sustained,  and  it  shall  appear  that  the 
estate  of  Prescott  has  not  been  settled,  he  may  go  into  equity 
and  coerce  a  settlement,  and  distribution  of  the  estate,  subject 
however  to  the  payment  of  the  debts  of  the  intestate  and  a 
suitable  provision  for  the  complainant. 

As  this  cause  was  disposed  of  by  the  Court  of  Chancery  up- 
on a  question  of  pleading,  we  have  forborne  to  consider  the  mer- 
its of  the  case,  thinking  it  best,  that  it  should  be  left  open  to  ex- 
amination, when  brought  to  a  hearing.  We  have  only  to  add, 
that  the  decree  is  reversed,  and  the  cause  remanded. 


*UJ. 
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PicKARD,  et  als.  V.  Peters,  use,  «fec. 

lljWhen  the  sheriff  demands  a  bond  of  indemnity  from  the  plaintifFin  execution, 
which  is  not  given,  he  may  deliver  the  property  levied  on  to  the  person  from 
whose  possession  it  was  taken,  but  if  he  does  not  do  bo,  but  retains  it,  the  lien 
continues. 

2.  Where,  upon  the  refusal  of  the  plaintiff  in  the  senior  execution  to  indemnify 
the  sheriff,  on  his  demand,  the  plaintiff  in  a  junior  execution  gives  the  neces 
sary  bond,  the  levy  of  the  senior  execution  is  discharged,  and  the  lien  transferr 

''fed  to  the  younger  execution. 

3.  Property  levied  on  may  be  sold  after  the  return  day  of  the  execution,  by  the 
consent  of  the  defendant,  without  a  venditioni  exponas. 

4.  Upon  a  motion  to  the  Court  to  direct  the  application  of  money  in  the  hands  of 
.  Vthe  sheriff,  if  there  is  no  controversy  about  the  facts,  there  is  no  necessity  for 
?rinipannelling  a  jury. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

THIS  appears  to  have  been  a  motion  in  the  Court  below,, 
to  direct  the  coroner,  (there  being  no  sheriff)  in  the  application 
of  money,  in  a  contest  between  the  parties  to  two  executions 
which  were  in  his  hands  at  the  time  the  money  was  made, 
which  was  not  sufficient  to  satisfy  both.  The  motion,  which 
the  coroner  acknowledged  to  have  notice  of,  was  in  these 
words: 

John  H.  Peters,  use,  &c.  v.  M.  M.  Cravens,  James  Young, 
M.  T.  Ellis  and  H.  C.  Townes. 

-In  this  case,  the  plaintiff  moves  the  Court  for  an  order  on 
the  coronor,  H.  J.  Pickard,  to  pay  over  to  the  plaintiff  the 
amount  of  money  levied  under  the  plaintiff's  execution,  the 
plaintiff  having  a  superior  lien  to  others  on  which  the  coroner, 
seeks  to  appropriate  the  funds.  I  acknowledge  due  service  of 
this  motion.  H.  J.  Pickard, 

The  facts  set  forth  in  a  bill  of  exceptions  were,  that  the  cor- 
oner had  two  executions  against  the  same  defendants,  in  favor 
of  different  plaintiffs,  both  of  which  were  levied  on  a  negro  girl 
with  other  property;  that  of  the  defendant  in  error  having  been 
first  received  by  him.  It  also  appeared  that  after  the  levy,  the 
coroner  required  from  the  defendant  in  error,  a  bond  of  indem- 
nity to  sell  the  slave,  which  was  refused. 
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On  the  5th  October,  1841,  after  the  return  day  of  the  Jieri 
faciattj  by  "  agreement,  between  the  defendant  in  the  execution 
and  the  coroner,  the  slave  was  sold  at  auction  without  a  bond 
of  indemnity,  and  the  money  applied  to  the  younger  execution, 
neither  levy  having  been  discharged."  The  coroner  on  the 
day  of  the  sale  indorsed  on  the  younger  execution,  "satisfied  in 
full  by  sale  of  slave  Maria." 

Under  this  state  of  facts,  the  Court  decided  that  the  money 
for  which  the  negro  sold,  should  be  applied  to  the  elder  execu- 
tion, and  that  the  coroner  was  liable  to  the  plainlift'  for  the 
same,  on  this  motion,  after  which  decision,  he  endorsed  on  the 
junior  execution  "appropriated  this  money  by  order  of  Court, 
to  an  older  execution  in  favor  of  John  H.  Peters,  use,"  &-c.  The 
defendant  excepted  to  the  opinion  of  the  Court. 

A  judgment  was  afterwards  entered  up  against  the  coroner 
and  his  sureties  on  his  official  bond  in  favor  of  the  plaintiff  in 
the  senior  execution  for  the  amount  for  which  the  slave  sold. 

From  this  judgment  the  coroner  and  his  sureties  prosecute 
this  writ  of  error,  and  now  assign  for  error: 

1.  The  matter  contained  in  the  bill  of  execepiions. 

2.  That  no  notice  was  given  to  the  parties  below. 

3.  That  the  case  was  decided  without  the  intervention  of  a 
jury 

Heydenfeldt,  for  the  plaintiff  in  error. 
Baylor,  contra. 

ORMOND,  J. — If  there  was  any  assignment  of  error  bring- 
ing to  our  notice  the  judgment  of  the  Court  against  the  coroner 
and  his  surities,  there  can  be  no  doubt  that  the  judgment  there 
rendered  would  have  to  be  reversed,  as  no  notice  appears  to 
have  been  given  to  the  coroner,  which  would  authorise  a  judg- 
ment against  his  sureties.  It  is,  to  be  sure,  assigned  for  error 
that  notice  was  given  to  the  parties  below,  but  it  is  not  neces- 
sary that  notice  should  be  given  to  the  sureties,  as  has  been  re- 
peatedly held  in  this  Court;  if  the  sheriff  has  been  duly  notified 
that  a  motion  will  be  made  against  him  and  his  sureties,  it  will 
sufficient,  according  to  the  express  directions  of  the  statute. 

Here,  the  coroner  was  notified  that  a  motion  would  be  made 
against  him,  not  under  the  statute  for  failing  to  pay  over  the- 
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money,  which  he  appears  to  have  been  perfectly  willing  to  pay, 
provided  he  could  do  it  with  safety,  but  addressed  to  the  ex- 
traordinary power  of  the  Court  in  the  supervision  of  the  con- 
duct of  its  own  officer.     In  such  a  proceeding,  the  sheriff  is  a 
^"^'"iiiere  stake  holder,  the  true  parties  litigant,  are  the  plaintiffs  in 
'    _  the  rival  executions.     It  is  therefore  most  obvious,  that  a  notice 
"■^  ~of  a  motion  of  this  character,  will  not  authorize  a  judgment 
against  the  sheriff  and  his  sureties,  and  although  a  judgment 
by  mistake,  or"  for  some  reason  which  does  not  appear,  was 
finally  rendered  against  the  coroner  and  his  smeties,  thep  loere 
not  the  parties  below. 

We  come  now  to  consider  the  judgment  of  the  Court  on  the 
facts,  which  was  doubtiess  what  was  intended  to  be  presented 
for  revision  in  this  Court.  The  first  question  is,  whether  the 
refusal  of  the  plaintiff  in  the  senior  execution  to  give  a  bond  of 
'"  indemnity,  on  the  demand  of  the  coroner,  discharged  the  levy, 
'^*  or  precluded  the  plaintiff  from  afterwards  insisting  on  the  mo- 
ney arising  from  a  sale  of  the  slave. 

The  sheriff  has  the  right,  where  a  doubt  arises,  whether,  af- 
ter a  levy,  the  right  of  the  property  is  in  the  defendant  in  exe- 
cution, to  demand  from  the  plaintiff  in  execution,  a  bond  of  in- 
demnity, to  protect  him  in  the  sale  of  the  property.  If  this 
bond  is  not  given,  the  sheriff  is  justified  in  delivering  the  pro- 
perty to  him  from  whose  possession  it  was  taken.  Aik.  Digest 
167,  §  43.  A  subsequent  act,  declares,  that  in  such  a  case, 
where  there  is  a  senior  and  junior  execution,  that  if  the  plain- 
tiff in  the  former,  refuse  to  execute  the  bond  and  the  plaintiff 
in  the  latter  consent  to  do  so,  the  lien  shall  be  divested  in  favor 
of  the  junior  execution.    Aik.  Dig.  166  §  sec.  39. 

In  this  case,  it  appears  that  a  bond  was  demanded  by  the 
coroner,  of  the  defendant  in  error,  and  refused,  but  the  coroner 
did  not,  as  he  then  had  the  right  to  do,  return  the  property  to 
"■  ~  the  person  from  whose  possession  he  had  taken  it;  nor  did  he 
^"*'^''' '  demand  from  the  plaintiff  in  the  junior  execution,  a  bond  to  in- 
demnify, but  as  we  must  presume,  retained  both  executions  and 
the  property  in  his  hands,  until  after  the  return  day;  as  it  is 
stated,  that  neither  levy  had  been  discharged.     As  therefore, 
no  action  followed  his  demand  of  a  bond  of  indemnity  from  the 
defendant  in  error,  it  cannot,  that  we  can  perceive,  have  any 
»*>Pi'  influence  in  this  cause.     If  the  coroner  had,  upon  the  refusal  of 
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the  defendant  in  error  to  give  the  bond,  returned  the  property, 
that  would  have  discharged  the  levy,  or  if  the  plaintiff  in  the 
junior  execution  had,  upon  the  refusal  of  the  defendant  in  er- 
ror indemnified  the  sheriff  that  would  have  transferred  the  lien 
to  the  younger  execution;  neither  having  been  done,  the  lien 
of  the  elder  execution  is  perfect. 

The  question,  whether  property  levied  on  can  be  sold  after 
the  return  day  of  the  execution,  without  a  venditioni  exponas, 
does  not  arise  in  this  case.  The  question  presented  on  the  re- 
cord, is  not  whether  the  property  was  legally  sold,  as  it  is 
shewn  that  the  sale  was  by  the  consent  of  the  defendant  in  ex- 
ecution without  a  bond  of  indemnity.  It  is  not,  to  be  sure,  ex- 
plicitly stated  that  the  coroner  made  the  sale  in  virtue  of  the 
levy,  but  that  such  was  the  fact,  is  quite  clear  from  the  state- 
ment that  no  bond,  of  indemnity  was  required,  and  it  is  certain 
that  the  execntion  was  not  returned.  If  the  sale  had  been 
made  by  the  consent  of  the  defendant  in  execution,  without  re- 
ference to  either  levy,  there  would  have  been  no  propriety  or 
necessity  of  adverting  to  the  fact  that  a  bond  of  indemnity  was 
not  required. 

This  being  then  merely  the  case  of  a  sale  under  a  levy  there 
being  a  prior  lien  by  virtue  of  a  previous  levy,  the  judgment  of 
the  Court  below,  enforcing  the  lien  of  the  senior  execution  was 
strictly  correct.  • -'■: 

It  is  no  objection  that  the  facts  were  not  passed  on  by  a  jury. 
The  question  submitted  to  the  Court,  was  not  one  of  fact,  but 
of  law  ;  it  was  not  what  acts  were  done  by  the  coroner,  but 
the.legal  consequences  attending  these  acts. 

Let  the  judgment  be  affirmed. 
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The  State  v.  Simmons. 

1  To  support  an  indictment  for  putting  out  an  eye  of  an  individual,  under  the 
statute  of  mayhem,  it  is  not  necessary  where  the  injury  is  done  in  a  sudden 
conflict,  that  the  defendant  should  have  formed  the  design  previous  to  the 
conflict ;  it  is  sufficient  if  the  defendant  maliciously  and  on  purpose  does  the 
act  in  pursuance  of  a  design  formed  during  the  conflict. 

Question  reserved  by  the  Circuit  Court  of  Macon  county. 

'THE  defendant  was  indicted  for  mayhem,  in  putting  out  the 
eye  of  one  Boyd,  on  purpose  and  of  maHce  aforethought. 

At  the  trial,  it  appeared  in  evidence,  that  the  eye  of  the  pro- 
secutor was  gouged  out  in  a  sudden  conflict.  The  defendant 
requested  the  Court  to  charge  the  jury,  that  in  order  to  consti- 
tute the  offence  charged,  it  was  necessary,  not  only  that  the  in- 
jury should  be  done  with  malice,  but  also,  that  the  defendant 
should  have  formed  a  premeditated  design  to  commit  the  may- 
hem previously  to  the  conflict,  This  charge  the  Court  refused 
to  give,  and  instructed  the  jury,  that  if  the  defendant  malicious- 
ly, and  on  purpose,  during  the  conflict,  formed  the  design  of 
maiming  the  prosecutor,  and  in  pursuance  of  the  design  as 
formed,  did  commit  the  mayhem  as  charged,  then  the  offence 
was  complete. 

The  defendant  was  convicted,  but  the  Court  considering  the 
questions  of  law  arising  out  of  the  charge  as  novel  and  difficult 
reserved  them  for  the  decision  of  the  Supreme  Court. 

The  cause  was  submitted  by  the  Attorney  General,  with- 
out argument. 

No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— A  very  brief  examination  of  the 
statute  under  which  the  prosecution  was  had,  will  suffice  to 
show  the  entire  correctness  of  the  Circuit  Court,  in  refusing  the 
charge  requested,  as  well  as  in  giving  the  one  on  which  the 
case  was  decided. 

The  statute  declares,  that  if  any  person  or  persons,  on  pur- 
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pose  and  of  malice  aforethought,  shall  unlawfully  cut  or  bite 
off  the  ear  or  ears;  or  cut  out  or  disable  the  tongue;  put  out  an 
eye  while  fighting  or  otherwise;  slit  the  nose  or  lip ;  cut  or  bite 
off  the  nose  or  lip  ;  or  cut  off  or  disable  any  limb  or  member, 
of  any  person  whatsoever,  such  person  shall  be  deemed  guilty 
of  mayhem.     Aik.  Dig.  102,  §  5. 

This  enactment  is  so  clear  and  precise  as  to  carry  its  own 
commentary  with  it.  The  act  from  which  injury  ensues,  must 
be  intended  or  purposely  done,  as  contradistinguished  from  an 
accident,  and  it  must  also  be  done  with  malice  aforethought,  by 
which  a  malicious  design  to  injure,  is  evidently  meant.  It  is 
entirely  immaterial,  at  what  period  of  time  this  malicious  de- 
sign is  formed;  if  it  exist,  and  the  injury  is  consummated,  the 
offender  is  clearly  within  the  letter,  as  well  the  spirit  of 
the  law^. 

The  charge  of  the  Courtis  entirely  conformable  to  this  view, 
and  the  judgment  is  therefore  affirmed. 


Calhoun,  by  her  next  friend,  v.  Cozens,  et  al, 

1.  The  complainant  alleged,  that  she  was  to  hold  certain  slaves,  which  she  claim-, 
ed  under  a  deed  of  gift,  agreeabij'  to  a  statute  of  Mississippi,  for  the  protection 
of  the  property  of  married  women.  The  terms  of  the  act  were  uot  more  par- 
ticularly recited,  but  it  was  alleged  that  the  slaves  were  given  by  the  deed,  to 
be  held  by  the  complainant  to  her  separate  use,  benefit,  &c.  during  life,  and 
to  theheirs  of  her  body  thereafter — Held,  that  the  bill  was  not  demurrable  for 
the  omission  to  state  the  provisions  of  the  statute  referred  to,  the  more  especi- 
ally aslhe  interest  set  up  by  complainant  was  alleged  to  be  an  estate  to  her  se- 
parate use. 

2.  Where  the  separate  estate  of  the  wife  is  levied  on  to  pay  a  debt  of  the  husband, 
in  default  of  any  other  remedy,  a  sale  may  be  stayed  by  injunction. 

3.  Where  a  bill  for  an  injunction  is  not  regularly  verified  by  afiidavit,  and  its  al- 
legations are  denied  upon  information  and  belief  only,  the  injunction  should  not 
be  unconditionally  dissolved  for  the  insufficient  verification,  but  the  Chancel- 
lor should  direct  that  the  complainant,  or  some  one  acquainted  with  the  facts, 
should  verify  the  bill  in  a  reasonable  time,  and  in  default  thereof,  the  dissolu- 
tion  be  absolute. 

4.  Where  the  allegations  of  the  bill  for  an  injunction  are  positive,  but  the  answer 
is  a  mere  denial  of  them,  upon  information  or  belief,  the  answer  docs  not  war- 
rant  the  dissolution  of  the  injunction. 
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This  cause  comes  here  by  appeal,  from  the  Chancery  Court 
sitting  at  Tuscaloosa. 

THE  appellant  describing  herself  as  the  wife  of  Ewing  F. 
Calhoun,  filed  her  bill  by  her  next  friend,  Alexander  J.  Calhoun, 
in  which  she  sets  forth,  that  on  the  23d  of  June,  1840,  in  the 
county  of  Rutherford,  in  the  State  of  North  Carolina,  Henry 
McAden,  of  the  county  of  Caswell,  in  the  same  State,  in  con- 
sideration of  love  and  affection,  and  the  sum  of  five  dollars, 
paid  him  by  her,  did  give,  grant  and  sell  her,  the  following  ne- 
gro slaves,  for  life,  viz:  Jane,  a  woman  about  twenty-four  years 
of  age,  (since  which  time  she  has  been  delivered  of  two  female 
children)  Phillip,  Jack  and  Toney,  each  aged  about  twenty- 
four  years.  Which  slaves  the  complainant  alleges,  she  was  to 
hold  together  with  their  increase,  agreeably  to  a  statute  of  Mis- 
sissippi, (where  she  resided)  passed  for  the  protection  of  pro- 
perty, of  which  married  women  might  become  seized  or  pos- 
sessed, whether  by  direct  bequest,  demise,  gift,  purchase  or 
distribution,  in  their  own  name,  and  as  of  their  own  property. 
The  complainant  refers  to,  and  makes  part  of  her  bill,  the  deed 
of  gift  of  the  slaves  made  by  McAden,  in  which  it  appears  that 
they  are  to  be  hoi  den  as  aforesaid,  during  her  life,  "  and  at  her 
death,  to  be  equally  divided  between  the  heirs  of  her  body." 

It  is  further  stated,  that  while  the  said  slaves  were  in  the 
possession  of  the  complainant's  agent,  Simon  Cockerel,  who 
was  removing  them  from  North  Carolina  to  her  residence  in 
Mississippi,  an  attachment'at  the  suit  of  Jacob  B.  Cozens,  re- 
turnable to  the  Circuit  Court  of  Tuskaloosa  county,  in  the  State 
of  Alabama,  was  on  the  sixth  day -of  August,  1840,  levied  up- 
on them  by  the  sheriflfof  that  county;  that  on  the  twenty-fourth 
of  March,  1841,  a  judgment  was  rendered  in  that  suit,  against 
Ewing  F.  Calhoun,  the  defendant  therein,  for  the  sura  of  two 
thousand,  four  hundred  and  fifteen  dollars  and  seventy-five  cents, 
besides  costs.  The  complainant  alleges,  that  she  tendered  to 
the  sherifFlevying  on  said  slaves,  an  affidavit  of  her  right  to  the 
property,  and  a  bond  with  surety,  for  the  purpose  of  obtaining 
a  trial  of  the  right,  but  he  refused  to  receive  or  recognize  her 
claim,  upon  the  ground  that  she  was  ^feme  covert. 

The  bill  proceeds  to  state,  that  an  execution  has  been  issued 
against  the  property  of  JBwing  F.  Calhoun,  upon  the  judgment 
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rendered  as  aforesaid,  and  levied  by  the  sheriff  of  Tuskaloosa, 
on  the  said  slaves,  all  whom  are  advertised  for  sale  on  the  first 
Monday  in  July,  being  the  fifth  day  of  that  month.  That  they 
"were  at  the  time  of  levying  the  attachment  and  execution,  the 
bona  Jide  property  of  your  oratrix,  and  were  given  and  grant- 
ed to  her  by  the  said  Henry  McAden,  to  be  held  by  her,  to  be 
used,  enjoyed  and  possessed,  for  and  during  her  natural  life,  for 
her  own  proper  use,  benefit  and  behoof,  separately  and  exclu- 
sively, and  at  her  death,  to  be  equally  divided  between  the  heirs 
of  her  body  begotten." 

The  complainant  alleges  the  insolvency  of  her  husband — 
her  repeated  solicitations  to  Cozens  to  desist  from  all  proceed- 
ings against  the  slaves,  with  a  view  to  their  sale;  and  the  expen- 
diture of  a  large  sum  of  money,  in  order  to  protect  her  interest. 
■  The  bill  prays  that  subpoenas  may  issue  to  the  defendants, 
Ewing  F.  Calhoun,  Jacob  B.  Cozens  and  Wm.  Braly,  the  she- 
riff of  Tuskaloosa,  and  that  an  injunction  may  be  awarded  to 
restrain  the  sale  of  the  slaves.  An  injunction  was  accordingly 
granted  on  the  30th  June,  1841. 

At  the  foot  of  the  bill,  is  an  affidavit,  as  follows  :  "  The  Stale 
of  Alabama,  Tuskaloosa  county.  Personally  appeared  before 
me,  E.  M.  Burton,  an  acting  justive  of  the  peace,  in  and  for  the 
county  aforesaid,  Alexander  J.  Calhoun,  who  being  duly  sworn, 
deposes,  and  on  his  oath  doth  say,  that  the  facts  as  they  stand, 
stated  in  the  foregoing  bill,  so  far  as  they  depend  on  his  own 
knowledge,  are  true,  and  so  far  as  they  are  derived  from  the 
knowledge  of  others,  he  believes  to  be  true.  Sworn  to  and 
subscribed  before  me,  this  the  30th  day  of  June,  one  thousand 
eight  hundred  and  forty  one.  ALEX.  J.  CALHOUN." 

E.  M.  Burton,  justice  of  the  peace. 

The  defendants,  Cozens  and  Braly,  only  have  answered. — 
The  former  admits  the  proceedings  on  attachment  at  his  suit, 
against  Ewing  F.  Calhoun,  the  recovery  of  a  judgment,  the  is- 
suance and  levy  of  an  execution  on  the  slaves,  and  an  adver- 
tisement of -tkeir  sale,-  substantially  as  alleged  in  the  bill.  But 
he  denies,  upon  information  and  belief,  that  the  slaves  in  dis- 
pute, are  the  property  of  the  complainant,  that  there  is  any  re* 
lationship,  or  even  acquaintance,  existing  between  Henry  Mc- 
Aden and  herself-r— asserts  upon  information  and  belief,  that  the 
slaves  »re,  and  were  at  the  time  the  deed  exhibted  with  the  bill. 
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was  executed,  the  property  of  her  husband,  and  that  the  deed 
from  McAdenwas  a  mere  deviceof  Ewing  F.  to  defraud  his  cre- 
ditors, and  to  secure  the  property  to  his  wife  and  children.  Ad- 
mits that  Ewing  F.  has  not  the  visible  means  to  pay  his  debts — 
knows  nothing  of  the  amount  of  complainant's  expenditures,  in 
resisting  a  sale  of  the  slaves;  denies  that  the  complainant,  or  any 
one  representing  himself  as  her  agent,  ever  applied  to  him  to 
cease  his  efforts  to  subject  them  to  the  payment  of  his  judg- 
ment. The  answer  sets  forth  other  matters,  which  as  they 
are  not  noticed  by  the  Court,  need  not  be  here  stated. 

The  answer  of  Braly  admits  the  levy  of  the  attachment  on 
the  slaves,  the  offer  of  the  complainant  to  make  affidavit  and 
execute  a  bond,  with  surety,  in  order  to  try  the  right  of  proper- 
ty, and  his  refusal  to  give  up  the  negroes  to  her,  in  considera- 
tion of  such  a  step  being  taken  by  her,  on  the  ground  that  she 
was  a  feme  covert.  He  avers  that  his  refusal  to  admit  the 
claim  of  property,  was  afterwards  approved  by  the  Court,  to 
which  the  attachment  was  returned  ;  that  all  his  acts  in  regard 
to  the  slaves,  were  done  under  lawful  authority,  in  virtue  of 
his  office,  and  not  with  an  intention  to  vex  or  harrass  the  com- 
plainant, and  prays  that  his  answer  may  be  regarded  as  a  de- 
murrer to  the  bill. 

At  the  first  term  after  the  filing  of  the  bill,  ihe  defendants. 
Cozens  and  Braly,  moved  to  dismiss  the  same  as  to  Braly,  and  to 
dissolve  the  injunction  upon  the  answer  of  the  former,  and  for 
the  insufficiency  of  the  affidavit  accompanying  the  bill.  The 
chancellor  dissolved  the  injunction  upon  the  ground,  that  the 
affidavit  did  not  sufficiently  verify  the  bill,  and  dismissed  the 
same  as  to  Braly. 

Peck  and  Clark,  for  the  appellants. 
Wm.  B.  Martis,  for  the  appellee. 

COLLIER,  C  J. — It  is  insisted  that  the  bill  is  defective  in 
not  reciting  the  provisions  of  the  statute  of  Mississippi,  referred 
to  in  the  deed  from  McAden  to  the  complainant.  The  bill 
would  certainly  have  been  more  technically  accurate  in  the 
statement  of  the  case,  if  it  had  been  thus  framed,  but  the  want 
of  technicality  in  this  respect,  is  not  a  fatal  objection;  for 
the  omission  to  recite  the  act,  is  cured  by  the  allegation,  that  the 
slaves  in  question  were  bona  fide  the  property  of  the  ctfmplai- 
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iiant,  at  the  time  the  defendant's  attachment  was  levied  upon 
them — were  given  to  her  by  •'  Henry  McAden,  to  be  held  by 
her,  to  be  used,  enjoyed  and  possessed  for,  and  during  her  natu- 
ral life,  for  her  own  proper  use,  benefit  and  behoof,  separately 
and  exclusively,  and  at  her  death,  to  be  equally  divided  between 
the  heirs  of  her  body  begotten."  This  statement  sufficiently 
indicates  that  the  estate  of  the  complainant  in  the  slaves,  was 
separate  from,  and  exclusive  of  the  control  of  her  husband,  and 
all  other  persons  during  her  hfe,  and  may  be  regarded  as  ex- 
planatory of  the  effect  of  the  statute  of  Mississippi,  upon  the 
deed  of  gift,  under  which  she  claims. 

The  equity  of  the  bill  consists  in  this,  the  separate  property 
of  the  wife  has  been  levied  on,  by  legal  process,  and  is  about  to 
be  sold  to  pay  the  debts  of  the  husband,  and  the  only  means  by 
which  such  a  result  may  be  prevented,  is  an  injunction  to  re- 
strain the  sale.  The  mere  statement  of  the  gravamen  of  the 
complaint,  shows,  that  the  case  is  one  which  chancery  should 
entertain. 

In  respect  to  the  verification  of  the  bill,  the  eighth  section  of 
the  act  of  1823,  "to  regulate  proceedings  in  chancery  suits,"^ 
(Aik.  Dig.  288,)  enacts  that  "  all  answers  and  bills  for  injunc- 
tion, and  writs  oi  no  exeat,  shall  be  sworn  to,  before  any  clerk 
of  a  Circuit  Court,  Judge,  or  Justice  of  the  Peace.'^  It  is  not  ob- 
jected, that  the  bill  is  sworn  to  by  the  next  friend  of  the  com- 
plainant)  but  it  is  insisted  that  the  afllidavit  does  not  affirm  the 
truth  of  a  single  fact  put  in  issue;  while  the  allegations  of  the 
bill  are  made  by  the  complainant,  the  affidavit  merely  declares 
that  they  are  true,  so  far  as  they  depend  on  the  knowledge  of 
the  next  friend,  and  a  belief  of  their  truth,  so  far  as  they  are  de- 
rived from  the  knowledge  of  others.  Such,  indeed,  is  the 
frame  of  the  bill,  and  the  mannerof  its  verification.  It  must  be 
admitted  that  the  affidavit  is  an  unusual  one;  it  may  be  literal- 
ly true,  without  sustaining,  to  any  extent,  the  truth  of  the  bill ; 
for  it  does  not  declare  that  the  next  friend  possessed  a  know- 
ledge of  the  facts,  or  was.  informed  of  them  by  others  who  pos- 
sessed such  knowledge.  But  although  the  affidavit  is  thus  de- 
fective, we  cannot  think  that  the  injunction  should,  for  that 
cause,  have  been  unconditionally  dissolved.  Tlit)  correct  prac- 
tice, it  seems  to  us,  in  a  case  like  the  present,  where  the  an- 
swer denies  the  statements  of  the  bill,  upon  information  and  be- 
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lief,  is  to  call  upon  the  complainant,  or  some  one  acquainted 
with  the  facts,  to  verify  them,  and  in  default  of  a  proper  affida- 
vit, after  some  reasonable  time  to  be  prescribed,  then  direct  that 
the  injunction  be  dissolved.  True,  the  l&vf  does  not  prescribe 
the  form  oi  ihe  jurat  to  a  bill  for  an  injunction,  but  the  statute 
evidently  contemplates  such  as  is  affirmative  of  the  truth  of  its 
allegations,  either  upon  knowledge,  information  or  belief. 

The  injunction  having  been  irregularly  dissolved  for  the  in- 
sufficiency of  the  affidavit,  we  must  refer  to  the  answer  of  the 
defendant.  Cozens,  to  ascertain  if  it  is  such  9  denial  of  the  equi- 
ty of  the  bill,  as  authorised  the  order  of  dissolution.  Upon 
a  motion  to  dissolve  an  injunction,  the  Chancellor  confines  him- 
self exclusively  to  the  combination  of  facts  set  forth  in  the  bill, 
out  of  which  the  equity  of  the  case  arises,  and  lo  the  answer  of 
the  defendant  to  those  facts.  C.  and  Ohio  Canal  Company  v. 
B.  and  Ohio  Rail  Road  Company,  4  G.  &  Johns.  Rep.  7.  In 
Ward  V.  Bokkelen,  1  Paige^s  Rep,  100,  it  was  held  that  an  in- 
junction will  not  be  dissolved  upon  the  answer  of  the  defen- 
dant, unless  it  positively  deny  all  the  equity  of  the  bill;  and  that 
a  denial  from  information  and  belief,  is  not  sufficient.  Rodgers 
V.  Rodgers,  1  Paige's  Rep.  426;  Apthorpe  v.  Comstoek,  Hop- 
kin's  Rep.  148;  Roberts  v.  Anderson,  2  Johns.  Ch.  Rep.  204; 
Williams  v.  Hall,  1  Bland's  Rep.  194.  But  in  McFarland  v. 
McDowell,  1  Caro.  L.  Repo.  110,  it  was  considered,  that  an  an- 
swer wrll  be  sufficient  to  dissolve  an  injunction,  if  it  set  forth 
circumstances  disproving  the  allegations  of  the  bill,  although  it 
do  not  positively  deny  them. 

The  answer  of  Cozens  does  not  undertake  to  negative,  with 
positiveness,  the  truth  of  the  facts  on  which  the  injunction  was 
awar4ed,  but  merely  states  circumstances  upon  information  and 
belief,  and  declares  that  be  is  informed  and  believes  the  material 
allegations  of  the  bill  are  untrue.  Now,  although  the  answer 
is  special  in  its  terms,  yet,  according  to  the  authorities  cited,  it 
does  not  warrant  the  dissolution  of  the  injunction. 

Braly,  as  he  had  no  interest  in  the  controversy,  and  is  not 
charged  with  a  breach  of  official  duty,  and  appears  to  have  act* 
ed  strictly  unconformity  to  law,  was  an  unnecessary  party. — 
The  dismissal  of  the  bill  as  to  h'm,  was,  therefore,  proper,  and 
the  decree  is  thus  far  affirmed;  but  in  other  respects,  it  is  re- 
versed, and  the -cause  remanded. 
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Williamson  &;   Daniel  v.  The   Branch  Bank   at    Mont- 
gomery. 

1.  Under  the  act  of  1841,  "  the  more  effectually  to  enforce  the  performance  of 
the  duties  of  sheriffs,"  it  is  not  necessary,  in  a  motion  against  the  sureties  uf 
the  sheriff,  to  show  that  the  sheriff  has  been  notified  of  the  intended  motion. 

2.  A  judgment  is  never  arrested  for  extrinsic  matter,  not  appearing  on  the  record 
itself.    ■ 

Error  to  the  County  Court  of  Montgomery. 

THIS  was  a  judgment  rendered  on  motion  against  the  plam- 
tiffsin  error,  as  the  sureties  of  J.  M.  Hill,  sheriff  of  Wilcox  coun- 
ty- 

The  judgment  entry  recites,  that  on  the  3d  November,  1841, 

the  Bank,  by  its  attorney,  moved  the  Court  for  judgment  against 
the  plaintiffs  in  error  as  sureties  for  J.  M.  Hill,  late  sheriff,  &c. 
for  his  failure  to  pay  over  the  amount  of  an  execution  which 
is  particularly  described;  and  it  appearing  to  the  satisfaction  of 
the  Court,  that  the  defendants  have  had  one  day's  notice  of  this 
motion,  thereupon  came  a  jury,  &;c. 

The  record  further  recites  that  the  jury  find  that  the  execu- 
tion came  to  the  sheriff's  hands  on  a  day  which  is  named;  that 
on  a  subsequent  day,  and  while  sheriff,  he  received  a  certain 
sum  thereon,  at  which  time  the  defendants  were  his  sureties; 
that  the  Bank,  by  its  ageat,  on  the  4th  November,  1841,  deman- 
ded of  Hill,  the  money  so  made  by  him  on  the  execution,  and 
that  he  refused  to  pay  it  over,  and  from  the  fact  so  found,  the 
Court  rendered  judgment  against  the  plaintiffs  in  error,  for  the 
amount  received  by  the  sheriff,  with  ten  dollars  for  the  deten- 
tion of  the  money  for  nineteen  days,  and  the  costs  of  the  mo- 
tion. 

At  asucceeding  day  of  the  term,  the  plaintiffs  in  error  mov- 
ed in  arrest  of  the  judgment : 

1.  On  the  ground  that  the  sheriff  is  not  named  in  the  notice. 

2.  That  no  notice  has  been  given  to  the  sheriff  of  Wilcox 
county. 

3.  Because  the  record  does  not  shew  that  the  plaintiff  has 
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complied  with  all  the  requisites  necessary  to  render  the  defen- 
dants liable. 

The  Court  overruled  the  motion,  but  at  the  instance  of  the 
defendants  counsel  sealed  a  bill  of  exceptions,  from  which  it 
appears  that  the  counsel  for  the  defendants  below  applied,  on 
the  trial  of  the  motion  in  arrest  of  judgment,  for  the  notice 
which  had  been  served  on  the  defendants,  to  be  laid  before  the 
Court  in  order  to  lay  a  ground  for  arresting  the  judgment,  by 
showing  its  irregularity  or  insufficiency,  which  was  opposed 
by  the  counsel  for  the  Bank,  and  sustained  by  the  Court,  on  the 
ground  that  the  objection  should  have  been  taken  on  the  trial 
of  the  motion,  and  came  too  late  after  judgment,  to  which  the 
defendant  by  his  counsel,  excepted;  and  now  prosecutes  this 
writ  of  error. 

The  assignments  of  error  are, 

1.  The  Court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

2.  It  does  not  appear  that  any  notice  was  issued  to  Hill,  late 
sheriff  of  Wilcox,  or  that  any  notice  was  executed  on  him. 

3.  The  record  does  not  shew  that  the  nioney  was  demanded 
of  Hill  before  the  notice  issued. 

4.  The  record  does  not  shew  that  there  was  any  notice 
shewing  who  was  the  sheriff  of  Wilcox  at  the  time  the  money 
was  received. 

5.  It  does  not  appear  that  the  plaintifT  bad  notice,  under 
which  act  of  the  Legislature  for  failing  to  pay  over  money,  the 
plaintiff  below  intended  to  proceed. 

6.  The  record  does  not  shew  that  the  plaintiff  below  would 
proceed  for  damages,  as  well  as  the  amount  collected,  and  in- 
terest.   - 

7.  The  record  does  not  shew  that  the  plaintiff  below  com- 
plied with  all  the  requisites  necessary  to  render  defendants  lia- 
ble.,,, 

8.  The  Court  erred  as  shewn  by  the  bill  of  exceptions. 

Williams  <fc  Saffold,  for  plaintiffs  in  error — cited,  1  Ala. 
Rep.  N.  S.  262;  6  Porter,  04;  5  ib.  545;  Aik.  Dig.  164,  174;  2 
Stew,  and  Porter,  109;  8  Porter,  101,  372. 

Elmore,  contra — cited,  1  Stewart  442;  8  Porter  99,  372;  1 
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Ala.  Rep.-N.  S.  543;  2  ib.  164;  Pamphlet  Acts,  9  January,  1,841, 
to  be  found  in  Meek's  Dig.  346. 

ORMOND,  J. — It  has  been  repeatedly  held,  that  in  ca^esof 
this  summary  character,  the  notice  is  no  part  of  the  rocord, 
unless  made  so,  by  reference  to  it  in  the  judgment  of  the  Coqr^, 
or  embodied  in  the  record  by  bill  of  exceptions.  The  notice, 
when  produced  to  the  Court,  is  evidence  merely,  and  all  that 
is  necessary,  is  that  the  judgment  should  show  that  such  evi- 
dence was  produced.  That  this  is  the  law,  is  conclusively 
shewn,  by  the  cases  cited  by  the  defendants  counsel.  This. is 
a  sufficient  answer  to  all  the  assignments  of  error  whicl^.ijti^^- 
tion  the  sufficiency  of  the  notice. 

It  is  however  objected,  that  the  record  does  not  show  that 
notice  was  served  on  the  sheriff,  or  that  a  notice  issued  to  hirji. 
The  act  of  9th  January,  1841,  in  substance  declares,  that  wh^i[i 
a  notice  shall  issue  against  any  sheriff  and  his  sureties  in  office, 
judgment  shall  be  recovered  of  such  of  the  parties  as  h^ve 
been  served  with  notice.  Previous  to  the  passage  of  this  law^, 
no  judgment  could  be  obtained  against  a  surety,  by  motion  in 
this  class  of  cases  until  the  principal  was  notified.  Orr  v.  Du- 
val, 1  Ala.  Rep.  262.  This  act  has  changed  the  law,  so>^s  to 
authorise  a  judgment  against "  such  of  the  parties  as  service  is 
effected  on."  There  was  then  no  necessity  to  give  the  sheriff 
notice,  and  even  if  it  were  conceded  that  since  the  passage  of 
the  act  of  1841,  a  notice  must  still  issue  against  the  sheriff,  a 
point  not  necessary  now  to  be  decided,  it  was  not  necessary 
that  such  notice  should  appear  by  the  record. 

The  record  shows  that  a  motion  was  made  for  judgment 
against  the  plaintiffs  in  error,  as  the  sureties  of  Hill,  the  sheriff 
of  Wilcox,  for  the  failure  of  Hill  to  pay  over  a  sum  of  money 
collected  by  him  on  an  execution ;  the  execution,  its  amount, 
time  of  reception  of  and  making  the  money,  being  all  particularly 
described,  and  it  appearing  to  the  satisfaction  of  the  Court,  that 
said  defendants  have  had  one  day's  notice  of  this  motion;  there- 
upon came  a  jury,  &;c.  It  is  very  clear,  that  this  shows  that 
the  plaintiffs  in  error,  were  notified:  was  it  necessary  that  the 
judgment  of  the  Court  should  sl*ew  that  a  notice  had  issued  to 
the  sheriff.  We  arc  of  opinion  that  it  was  not.  It  was  onl^ 
necessary  for  ijie  record  to  show,  that  those  against  whom  tj^ 
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motion  was  made,  had  received  notice  of  the  intended  motion, 
and  if  in  the  opinion  of  the  defendants,  it  did  not  authorise  a 
judgment,  they  should  have  appeared  and  contested  it.  No- 
thing more  need  be  shovi^n  than  was  necessary  to  give  the 
Court  jurisdiction,  and  as  no  notice  had  been  served  on  the 
sheriff,  the  Court  had  no  jurisdiction  to  render  a  judgment 
against  him. 

After  the  judgment  was  rendered,  it  appears  the  defendants 
appeared,  and  on  a  motion  in  arrest  of  judgment,  desired  to  in- 
troduce the  notice,  and  by  showing  its  insufficiency,  arrest  the 
judgment.  The  Court  very  properly  refused  to  permit  this  to 
be  done.  A  motion  in  arrest  of  judgment  must  be  for  matter 
appearing  of  record.  A  judgment  is  never  reversed  for  ex- 
trinsic matter  not  appearing  on  the  record  itself.  Tisdd's  Prac- 
tice, 825.  There  is  less  reason  for  looking  beyond  the  record, 
m  these  summary  judgments  than  in  ordinary  cases,  because 
here  nothing  is  presumed,  but  every  thing  necessary  to  give 
the  Court  the  summary  jurisdiction  must  appear. 

We  are  of  opinion,  that  the  recital  in  the  judgment  of  the 
notice  is  sufficient,  and  that  the  facts  found  by  the  jury  author- 
ised the  rendition  of  judgment  against  the  plaintiffs  in  error. 

The  judgment  of  the  Court  below  is  therefore  affirmed. 


Bennett  v.  Aumstead,  fok  the  use  of  Hair. 

1.  Under  the  act  of  1837,  which  permits  plaintiffs  to  prove  their  demands 
when  the  suit  is  on  an  account  for  less  than  one  handred  dollars,  tha  defen- 
dant is  not  allowed  to  prove  an  offset  arising  out  of  an  account,  although  it  ia 
within  that  sum. 

Writ  of  error  to  the  County  Court  of  Sumter  county. 

'' ACTION  of  debt  on  a  sealed  note,  by  Armstead,  fbr  the  use 
of  Hair,  as  the  administrator  of  the  estate  of  Hugh  Torbert. — 
The  defendant  plead  7iil  debit,  set-off  and  and  payment.  At 
the  trii^l,  he  proposed  to  prove  a  set-off,  by  his  own  oath.     The 
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set-off  was  an  account  for  one  hundred  dollars.  The  Court 
refused  to  allow  him  to  do  so,  and  he  excepted. 

He  now  prosecutes  this  writ  of  error,  and  assigns  the  same 
matter  as  error. 

HoiT,  for  the  plaintiff  in  error,  insisted,  that  although  the 
statute  only  names  the  plaintiff  as  the  party  permitted  to  be 
sworn,  yet  the  defendant  is  equally  within  the  mischief  intended 
to  be  remedied. 

Hair,  contra. 

GOLDTHWAITE,  J.— It  is  too  clear  to  admit  of  illustra- 
tion, that  the  statute  of  1839,  cannot  receive  the  construction 
insisted  on  by  the  counsel  for  the  plaintiff  in  error. 

The  enactment  is,  that  in  all  suits  to  be  commenced  upon  ac- 
counts for  a  sum  not  exceeding  one  hundred  dollars,  the  oath 
of  the  plaintiff  shall  be.rgceived  as  evidence  of  the  demand,  un- 
less the  same  shall  be  controverted  by  oath  of  the  defendant ; 
but  this  section  shall  not  apply  to  the  case  of  executors  and 
administrators,  trustees  and  guardians,  when  sued.  Meek's 
Sup.  113,  §  4. 

The  legislature  has  very  properly  granted  this  right  to  plain- 
tiffs, because  they  must  necessarily  give  notice  to  the  defen- 
dant, for  what  he  is  sued,  and  he  will  always  be  prepared  to 
rebut  oath  with  oath  ;  but  if  the  same  privilege  was  extended 
to  a  defendant,  there  would  in  many  cases  be  no  mutuality  ih 
the  right,  unless  we  conceive  that  a  plaintiff  is  bound  to  attend 
the  progress  of  his  suit  in  person. 

It  is  needless,  however,  to  speculate  on  this  matter,  because 
the  statute  affords  no  pretence  for  the  right  asserted. 

We  have  not  adverted  to  the  fact,  though  apparent  here,  that 
the, attempt  is  made  to  enforce  the  off-set  against  an  adminis- 
trator, in  the  very  face  of  another  clause  of  the  statute,  which 
would  not  allow  the  account  to  be  proved  in  this  manner,  even 
in  a  direct  suit. 

Let  the  judgment  be  affirmed. 
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Deshler  v.  Hodges,  use,  6z;c. 

1.  When  a  plea  begjna  as  an  answer  to  a  part  of  the  declaration,  and  is  in 
truth  nothing  more,  the  plaintiff  cannot  demur,  but  must  take  judgment  by 
nil  dicit,  for  the  yart  unanswered.  But  if  a  plea  profess  in  its  commence- 
ment to  answer  more  than  it  afterwards  answers,  and  the  part  unanswered 
is  material,  and  of  the  gist  of  the  action,  the  whole  plea  is  bad  on  general 
demurer. 

2.  Where,  from  an  inspection  of  promisory  note,  it  is  doubtful  whether 
the  party  making  it,  acted  for  himself  or  as  the  agent  of  another,  parol  ev- 
idence is  admissible  to  remove  the  doubt,  and  show  the  character  of  the  trans- 
action. 

Writ  of  error  to  the  Circuit  Court  of  Franklin. 

THE  defendant  in  error  declared  against  the  plaintiff,  for 
money  had  and  received,  goods,  wares  and  merchandise,  sold 
and  delivered,  and  on  a  promissory  note. 

The  defendant  pleaded  non  assumpsit,  and  a  special  plea, 
as  follows:  "And  for  a  further  plea  in  this  behalf,  the  defen- 
dant comes  and  craves  oyer  of  the  promissory  note  and  en- 
dorsements sued  on,  which  are  read  to  him  in  the  following 
words : 

^'  r  $269  97.  On  or  before  the  first  of  July  next,  I  pro- 
mise to  pay  Willis  Hodges,  the  just  and  full  sum  of 
two  hundred  and  sixty-nine  dollars  and  ninety-seven 
cents,  it  being  for  bal.  on  string  timber  for  the  T.  C. 
&  D.  Rail  Road  Co. 

DAVID  DESHLER, 
Pr.  JESSE  ELLIS. 
Decattr,  March  21st,  1839. 
**  Received  on  the  within,  twenty  dollars.   Aug,  13, 1839." 
"And  says  the  plaintiffshould  not  have  and  maintain  his  ac- 
tion against  him,  because  he  avers  the  timber  furnished,  was 
delivered  to  said  T.  C.  &  D.  R.  R.  Company,  at  Decatur,  by 
the  payee,  upon  a  contract  with  said  Rail  Road  Company,  for 
the  use  and  benefit  of  said  company,  and  not  for  defendant  in- 
dividually. 

"  Defendant  avers  that  Jesse  Ellis,  whose  name  appears  in 
the  note  set  forth  above,  was  at  no  time  his  agent  individually, 
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either  before  or  since  the  signing  of  said  note;  nor  has  he  re- 
cognised his  authority  since  the  signing.  Defendant  further 
avers,  that  he  was  before  and  since  the  date  of  said  note,  and 
maturity  of  the  same,  general  superintendant,  agent  and  trea- 
surer of  the  aforesaid  rail  road  company,  and  the  aforesaid 
Ellis  was  agent  of  said  company  also,  with  limited  special  au- 
thority— that  is  to  say,  among  other  things,  he  was  agent  to  re- 
ceive timber  at  Decatur,  for  the  use  and  benefit  of  the  rail  road 
company,  (and  not  for  this  defendant)  and  give  a  statement  of 
balances  due  from  said  company  on  that  account ;  and  under 
that  authority,  the  said  Ellis  made  the  note  sued  on,  and  indors- 
ed thereon  before  delivery  to  the  payee,  "  Rail  Road  note, 
8269  97."  And  defendant  avers  that  payee  received  the  note 
as  evidence  of  a  demand  against  said  company,  as  he  believes, 
at  the  time  it  was  made  and  delivered  to  him  by  the  said  Ellis, 
and  not  as  the  note  of  this  defendant.  He  also  avers  that  said 
note  was  presented  to  him  on  the  13th  of  August,  1839,  as 
agent  and  treasurer  of  said  Rail  Road  Company,  and  in  that 
capacity,  and  not  individually,  he  paid  the  holder  twenty  dol- 
lars out  of  the  funds  of  said  company,  and  entered  the  credit 
on  the  note,  "paid  on  the  within,  twenty  dollars,  August  13, 
1839."  He  avers  he  did  not  pay  any  thing  individually,  but 
paid  the  funds  of  the  company,  upon  a  statement  of  the  said 
Ellis,  of  a  balance  due  to  the  payee  on  account  of  timber  fur- 
nished the  Rail  Road  Company  at  Decatur,  and  this  he  is  rea- 
dy to  verify." 

This  plea  was  verified  by  the  oath  of  the  defendant,  and  de- 
murred to,  by  the  plaintiff. 

The  cause  coming  on  for  trial,  the  plaintiff's  demurrer  was 
sustained,  and  the  defendant  withdrawing  his  first  plea,  a  jury 
was  empannelled  to  assess  the  damages,  who  returned  a  ver- 
dict for  two  hundred  and  ninety-five  dollars  and  sixty-three 
cents;  and  a  judgment  was  thereupon  rendered. 

Peck,  for  the  plaintiff  in  error,  contended,  that  although  th^ 
plea  in  terms  may  commence  as  a  plea  to  the  action,  while  if 
answers  the  count  upon  the  fiote  alone,  yet  it  is  manifest  that 
it  was  not  so  intended,  or  so  considered  by  the  Circuit  Court, 
or  it  would  have  been  there  amended,  after  the  demurrer  waS 
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sustained.  But  this  objection  is  not  good  on  general  demur- 
rer.; Phelps  V.  Sowles,  19  Wend.  Rep.  547. 
.  If  it  be  objected  thai  the  plea  is  argumentative  and  double,  it 
may  be  answered  that  this  objection  is  not  available  on  general 
demurrer.  Callison,  et  al.  v.  Lemons,  2  Porter's  Rep.  145.-7- 
But  the  plea  amounts  to  nothing  more  than  a  denial  of  the  avi| 
thority  of  Ellisto  make  the  note  in  the  defendant's  name. 

Wm.  Cooper,  for  the  defendant.  The  plea  undertakes  to 
answer  the  entire  declaration,  while  in  fact  it  merely  denies  the 
right  to  recover  upon  the  count  on  the  note.  It  is  also  bad, 
because  it  is  vague,  uncertain,  argumentative,  and  presents  se- 
veral distinct  points.  (Cavanaugh  v.  Tatum,  4  Stew.  &  P.  Rep. 
208;  Manning  &  Adams  v.  Norwood,  1  Ala.  Rep.  429.)  It  is 
further  objectionable,  in  referring  to  the  jury  the  effect  of  the 
note,  and  seeks  to  let  in  parol  evidence  to  contradict  it. 
;  irhe  plea  was  demurrable  for  duplicity.  Service  v.  Her- 
mance,  2  Johns.  Rep.  96;  Connelly  v.  Peirce,  7  Wend.  Rep. 
129;  Kennedy  v.  Strong,  10  Johns.  Rep.  289  ;  Cooper  v.  Her- 
mance,  3  Johns.  Rep.  315. 

).^- 
-COLLIER,  C.  J.— The  act  of  1824,  "to  regulate  pleadings 

at  common  law,"  is  certainly  very  liberal  in  its  provisions;  en- 
acting among  other  things,  that  "  no  demurrer  shall  have  any 
other  effect  than  that  of  a  general  demurrer:"  and  if  the  only 
objection  to  the  second  plea,  was  duplicity  and  argumentative- 
ness, we  should  be  prepared  to  say,  that  the  judgment  of  the 
Circuit  Court  was  erroneous.  But  it  is  insisted,  that  the  plea 
is  defective,  because  it  does  not  present  a  defence  to  the  entire 
declaration.  It  is  a  rule  in  pleading,  that  every  plea  must  an- 
swer the  whole  declaration,  or  all  that  it  assumes  in  the  intro- 
ductory part  to  answer.  Where  a  plea  begins  as  an  answer  to 
apart,  and  is  in  truth  nothing  more,  the  plaintiff  cannot  demur, 
but  must  take  a  judgment  for  the  part  unanswered  by  nil  dicit; 
and  it  is  said,  if  he  demur  or  plead  over,  the  whole  aciion  is  dis- 
continued. But  if  a  plea  profess,  in  its  commencement,  to  an- 
swer ipore  than  it  afterwards  answers,  the  whole  plea  is  bad, 
and  the  plaintiff  may  demur ;  this  rule,  however,  is  to  be  un- 
derstood with  the  qualification,  that  the  part  of  the  declaration 
which  is  professed  to  be,  but  not  answered  by  the  plea,  is  mate- 
rial, and  of  the  gist  of  the  action.     1  Chitty  on  Plead.  509. 
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It  is  admitted  that  tiie  plea  assumes  to  answer  the  entire 
declaration,  and  is  in  fact  responsive  only  to  the  count  on  the 
note  ;  but  this  objection,  it  is  insisted,  can  only  be  taken  advan- 
tage of  by  special  demurrer.  To  show  that  the  argument  is 
not  defensible,  it  is  only  necessary  to  consider  the  nature  of  the 
objection.  A  defendant  undertaking  to  plead  to  the  action, 
must  interpose  such  a  plea  as  will  put  in  issue  all  the  material 
averments  of  the  plaintiff,  so  that  if  it  is  admitted  or  proved  to 
be  true,  the  suit  will  be  ended,  and  the  defendant  entitled  to 
judgment.  Now  suppose  the  Court  should  have  adjudged  the 
plea  to  have  been  good,  would  it  be  pretended  that  the  plain- 
tiff could  not  proceed  upon  his  count  for  money  had  qnd  re- 
ceived, &c?  We  think  not.  And  if  the  plea  does  not  con- 
stitute a  defence  to  the  extent  to  which  it  professes  to  go,  it 
must  be  defective  in  substance.  The  case  of  Phelps  v.  Sowls, 
19  Wend.  Rep.  547,  cited  for  the  plaintiff  in  error,  instead  of 
showing  the  law  to  be  different  from  what  we  have  stated  it. 
fs  an  authority  to  show  that  the  view  we  have  taken,  is  correct. 
See  also,  1  Chitty's  Plead.  500,  and  cases  there  cited. 

The  defendant's  plea  was  doubtless  intended  as  a  denial  of 
the  authority  of  Ellis,  to  make  the  note  in  his  name;  also,  aver- 
ing  that  it  was  given  and  received  for,  and  on  account  of  the 
Rail  Road  Company,  and  not  as  an  individual  charge  upon 
him.  If  it  were  not  for  the  objection,  we  have  considered,  it  is 
probable,  that  under  the  influence  of  the  act  of  1824,  already 
cited,  it  would  be  holden  good;  although  it  is  both  argumenta- 
tive and  double.  It  is  no  objection,  that  if  issue  were  taken  on 
the  plea,  it  would  admit  parol  evidence  to  show,  that  the  Rail 
Road  Company  were  liable  to  pay  the  note.  In  Lazarus  v. 
Shearer,  2  Ala.  Rep.  718,  it  was  held,  that  such  proof  was  ad- 
missible, where  from  an  inspection  of  the  paper,  it  appeared  to 
be  doubtful,  whether  the  party  making  it  was  to  be  personally 
responsible ;  and  the  authorities  cited  in  that  case,  show  that 
such  is  the  law. 

The  indorsing  on  the  note  at  the  time  it  was  made,  "  Rail 
Road  note,  $269  97,"  together  with  the  evidence  afforddd  by 
its  inspettfdii.  is  quite  sufficient  to  admit  parol  evidence  to  show 
'that  it  was  intended  only  to  bind  the  company,  and  so  receiv- 
ed by  the  payee.  But  for  the  insufficiency  of  the  plea  in  the 
point  first  noticed,  the  judgmbnt  must  be  affirmed. 
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BoREN,  et  al.  V.  Chisholm. 

1.  The  prosecution  of  a  writ  of  error  from  a  decree  of  the  chancellor,  dis. 
raissing  a  bill,  by  which  a  judgment  at  law  bad  been  enjoined,  does  not  re- 
instate  the  injunction  and  supersede  the  issuance  of  an  execution,  on  the 
judgment  at  law,  although  a  bond  be  given  with  sureties  for  the  prosecution 
of  such  writ  of  error  in  double  the  amount  of  the  judgment  at  law. 

Motion  for  affirmance  of  a  decree  of  the  Chancery  Court  at 
Montgomery. 

•     Peck  and  Clarke,  for  defendant  in  error. 

ORMOND,  J. — The  defendant  in  error  presents  to  this  Court 
a  certificate  of  the  Register  of  the  Chancery  Court  at  Mont- 
gomery, which  recites  that  the  plaintiffs  in  error  filed  their  bill 
in  equity,  and  obtained  an  injunction  to  a  judgment  al  law,  ob- 
tained by  the  defendant  in  error,  against  them,  in  the  Circuit 
Court  of  Montgomery,  for  the  sum  of  one  thousand  nine  hun- 
dred and  sixteen  dollars,  and  that  afterwards,  at  the  June  term 
of  the  Chancery  Court,  1841,  a  decree  was  made,  dismissing 
the  bill,  and  that  the  injunction  bond  have  the  force  and  effect 
of  a  judgment,  and  be  so  certified  to  the  Court  of  law.  That 
afterwards,  the  plaintiffs  in  error  applied  for  and  obtained  a 
writ  of  error,  returnable  to  the  present  term  of  this  Court,  and 
entered  into  bond  with  surety,  to  prosecute  their  writ  to  effect, 
and  to  satisfy  the  judgment  at  law,  which  was  enjoined  accord- 
ing to  the  order  and  decree  of  this  Court;  whereupon  the  order 
and  decree  of  the  Court  of  Chancery  was,  and  is  superseded. 

The  record  of  the  suit  in  chancery,  not  being  filed  pursuant 
to  law,  the  defendant  in  error  moved  for  an  affirmance  of 
the  decree  of  the  Court  below,  with  ten  per  cent,  on  the  amount 
of  the  judgment  at  law. 

The  question  to  be  determined  is,  whether  the  writ  of  error 
taken  from  the  decree  of  the  Chancellor,  dismissing  the  bill,  re- 
vives the  injunction.  The  case  of  Garrow  v.  Carpenter  & 
Hanrick,  4  Stew.  &  Por.  336,  determined  that  the  injunction  in 
such  a  case  as  the  present)  was  not  revived,  nor  the  execution 


514  ALABAMA. 


Boren,  et.  al.  »,  Chisholni. 


at  law  superseded.     But  it  is  supposed  that  the  16th  section  oC. 
the  act  of  1841,  to  regulate  the  practice  in  the  Courts  of  Chan- 
cery, was  designed  to  change  the  law  in  this  particular.     It 
provides,  "that  when  an  appeal  or  writ  of  error  is  taken  to  the  . 
Supreme  Court  fronti  the  decree  of  a  Chancellor,  all  further  piraj-,, 
ceedings  on  said  decree,  shall  be  thereby  suspended  :  Provided, 
the  appellant  give  bond,  with  security,  as  in  cases  of  error  to 
the  Courts  of  law." 

We  do  not  think  the  legislature  intended  by  this  act  to  de- 
clare that  the  injunction  should  be  reinstated  by  the  suing  out 
of  a  writ  of  error  to  the  decree  dismissing  the  bill.  If  such  had 
been  the  design,  express  provision  would  doubtless  have  been 
made  for  the  sum  in  which  the  bond  was  to  be  taken,  which 
would  have  this  effect.  Great  embarrassment  would  arise  too, 
in  many  cases,  in  ascertaining  the  rights  of  the  sureties  to  the 
injunction  and  writ  of  error  bonds.  Besides,  the  issuance  of  an 
execution  upon  a  judgment  at  law,  suspended  by  an  injunction 
of  the  Court  of  Chancery,  cannot  be  said  to  be  a  proceeding  un- 
der the  decree  dissolving  the  injunction.  The  injunction  was  a 
prohibition  to  issue  the  execution,  until  the  Chancellor  could 
inquire  into  the  complaint — its  dissolution  cannot,  with  propri- 
ety of  language,  be  said  to  give  power  to  issue  the  execution, 
but  merely  removes  a  temporary  restraint  to  the  ext^rcise  of  a 
power  which  exists,  independent  of  the  Chanceller.  The  issu- 
ance of  an  execution  therefore,  in  such  a  case,  is  not  a  "  pro- 
ceeding on  the  decree"  and  therefore,  certainly  not  within  the 
letter  of  the  law,  and  such  serious  inconveniences  might,  and 
probably  would,  arise  from  such  a  construction,  that  we  can- 
not think  it  was  in  the  contemplation  of  the  legislature  in  the 
enactment. 

Nor  is  this  enactment  inoperative,  unless  the  construction 
contended  for,  is  placed  upon  it.  In  the  case  of  Weatherford, 
et  als.  V.  James,  2  Ala.  Rep.  170,  we  held  that  a  decree  was 
final,  when  it  ascertained  all  the  rights  of  the  parties  in  litiga- 
tion, though  ministerial  acts  remained  to  be  done.  And  it  is  not 
at  all  unusual  for  a  Court  of  Chancery  to  decree  a  sum  of  mo- 
ney to  be  paid  where  there  has  been  no  previous  judgment  at 
law;  in  all  such  cases,  the  act  would  apply,  and  was,  to  say 
the  least,  proper,  as  a  declaratory  act  of  what  was  before  con- 
sidered, somewhat  doubtful,  there^  being  no  statute  expressly 
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authorizing  a  writ  of  error  to  the  decree  of  a  Court  of  Chance- 
ry, though  in  practice,  it  had  been  allowed. 

For  these  reasons,  we  are  of  the  opinion  that  the  prosecution 
of  a  writ  of  error  to  a  decree,  dismissing  a  bill  enjoining  a 
judgment  at  law,  does  not  reinstate  the  injunction,  and  su- 
persede the  issuance  of  an  execution  on  the  judgment  at 
law,  although  a  bond  has  been  given  with  sureties,  in  double 
the  amount  of  the  judgment  at  law,  for  the  prosecution  of  the 
writ  of  error. 

it  results  from  this  opinion,  that  as  the  execution  at  law,  was 
not  superseded  by  the  prosecution  of  the  writ  of  error,  that  no 
damages  can  be  given  in  this  Court,  on  the  judgment  at  law, — 
The  result  of  the  motion,  in  this  case,  is  merely  to  affirm  the 
decree  of  the  Chancellor. 


Sprowl,  ei  al.  v.  Simpkins. 

1.,  A  note,  payable  to  J.  E.or  bearer,  made  previously  to  the  enactment  of  the  stat. 
ute  of  1837 — Meek's  Supplement  108 — improperly  sued  in  the  name  of  one 
who  holds  it  by  delivery  without  any  indorsement  from  J.  E.  the  payee. 

Writ  of  error  to  the  Circuit  Court  of  Barbour  county. 

ASSUMPSIT  on  a  promissory  note,  dated  2d  October,  1835, 
payable  to  John  Ethridge,  or  bearer  on  the  first,  day  of  Janua- 
ry, then  next. 

The  declaration  avers,  that  the  note  when  made  by  the  de- 
fendants, was  delivered  to  one  Slaughter,  who  indorsed  it  to 
the  plaintiff. 

The  defendants  appeared  and  suffered  judgment  by  nil  dicit. 

They  now  prosecute  this  writ  of  error,  and  assign,  that  the 
plaintiff  shows  no  title  to  sustain  this,  action,  nor  does  there- 
cord  show  that  the  note  was  produced  when  the  judgment  was 
rendered. 
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Phelan,  for  the  plaintiffs  in  error,  cited,  Meek's  Supplement, 
108. 
No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— The  statute  passed  in  1837,  re- 
quires notes,  payable  to  bearer,  to  be  assigned  by  the  person 
whose  name  is  mentioned  on  the  face,  before  a  suit  can  be 
maintained  in  the  name  of  the  holder:  Meek's  Sup.  108.  But 
it  has  no  operation  on  notes  then  in  existence. 

As  this  is  the  only  question  insisted  on,  the  judgment  must  be 
affirmed. 


McKenzie  &  Currie  v.  McColl,  Judge,  &c.  use. 

1.  The  real  estate  of  an  intestate  was  sold  by  commissioners  under  the  order  of 
an  Orphan's  Court  and  a  note  taken  from  the  purchaser;  at  the  same  time  it 
was  agreed  between  the  commissioners  and  the  purchaser,  that  the  note  should 
be  paid  only  in  proportion  to  the  interest  it  should  afterwards  appear  the  intes. 
late  had  in  the  land;  a  suit  being  brought  in  Equity  to  ascertain  the  intestate  a 
interest,  during  its  pendency,  an  action  was  brought  on  the  note,  to  which  the 
foregoing  facts  were  specially  pleaded  in  bar. — Held,  that  the  plea  was  had  on 
demurrer,  and  if  the  matter  was  available  as  a  defence,  it  should  be  pleaded  in 
abatement. 

2.  If  in  an  action  on  a  promissory  note,  the  jury  return  a  verdict  for  an  amount 
beyond  what  appears  from  the  declaration  to  be  due,  the  defendant,  instead  of 

.  .  prosecuting  a  writ  of  error,  should  seek  its  correction,  by  asking  a  new  trial. 

3.  It  is  not  error  to  charge  a  jury  that  the  Orphan's  Court  when  regularly  ap- 
plied  to,  had  the  right  to  authorize  the  sale  of  the  real  estate  of  deceased  persons 
to  pay  debts,  and  that  a  sale  made  under  an  order  of  ihat  court  would  trans. 

,  mit  the  title — there  being  nothing  in  the  record  to  show  its  incorrectness,  or 
that  the  intestate  had  not  at  the  time  of  his  death,  both  the  legal  and  equitable 
estate  coupled  with  the  possession. 

THE  defendant  in  error,  brought  an  action  of  assumpsit 
against  the  plaintiffs  in  the  Circuit  Court  of  Barbour,  on  a  pro- 
missary  note,  of  the  following  tenor. 

"$1836  66-100:  Six  months  after  date,  we  or  either  of  us 
promise  to  pay  Alexander  McColl,  Judge  of  the  County  Court 
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of  Barbour  county,  or  bearer,  eighteen  hundreed,  thirty-six  66- 
100  dollars,  value  received. 
February  4,  1839. 


Daniel  McKenzie, 
John  Currie." 

r.i^Tke  defendants  pleaded  : 
y.  1.  Non  Assumpsit. 

2.  Failure  of  consideration. 

3.  Want  of  consideration. 

4.  That  the  note  declared  on,  was  given  in  part  considera- 
tion of  certain  lands  of  James  Pugh,  deceased,  sold  to  said 
McKenzie,  under  an  order  of  the  Orphans'  Court.  The  amount 
of  Pugh's  interest  in  the  lands  being  uncertain,  the  same  being 
claimed  by  one  John  Currie,  as  having  been  purchased  by 
Pugh,  for  his  use,  it  was  at  the  time  of  the  sale  and  making  the 
note,  agreed  by  the  commissioners  with  McKenzie,  that  the 
note  in  suit,  and  other  notes  given  for  the  purchase  money  of 
the  lands,  should  be  paid  only  in  proportion  to  the  interest 
which  it  might  be  afterwards  decided  Pugh  had  in  the  lands. 
And  the  defendants  aver  that  a  suit  is  now  pending  in  equity 
to  ascertain  the  interest  of  Pugh,  in  the  lands. 

.  There  was  a  demurrer  to  the  fourth  plea,  and  although  no 
judgment  appears  to  have  been  rendered  thereon,  yet  the  par- 
lies have  admitted  on  the  record,  that  there  was  a  judgment 
sustaining  it;  the  record  does  not  show  that  issues  were  joined 
on  the  first,  second  and  third  pleas;  the  case  however,  was  sub- 
mitted to  a  jury,  as  the  judgment  entry  recites,  on  issue  joined, 
and  a  verdict  was  returned  for  the  plaintiff,  for  the  amount  of 
the  note  and  interest. 

On  the  trial,  the  defendants  excepted  to  the  ruling  of  the 
Court.  By  the  bill  of  exceptions,  it  is  shown  that  the  note  sued 
on  was  given  for  the  lands  of  an  insolvent  intestate,  sold  by 
commissioners,  under  an  order  of  the  Orphans'  Court  of  Barbour 
county.  At  the  time  of  the  sale,  a  stranger  was  in  possession, 
and  has  been  ever  since,  though  there  was  some  evidence  tend- 
ing to  show  the  defendant's  assent  to  that  possession.  It  ap- 
peared that  the  intestate's. title  to  the  lands  being  disputed,  the 
commissioners,  at  the  time  of  the  sale  and  making  the  note,  gave 
the  defendants  a  memorandum  in  writing,  by  which  it  was 
: agreed  between  them  and  defendant,  that  thenoteshould.be 
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paid,  only  in  proporlion  to  the  interest,  it  should  afterwards 
appear  intestate  had  in  the  lands.  •  It  also  appeared,  that  a 
case  was  pending  in  chancery,  at  the  suit  of  the  intestate's  sur- 
viving partners,  claiming  the  lands  as  partnership  funds,  and 
seening  to  apply  them  to  partnership  debts. 

The  Court  charged  the  jury,  that  the  Orphans^  Conrt  had  ju- 
risdiction of  the  subject,  and  that  a  sale  under  an  order  of  that 
Court  would  transmit  the  title.  •  ***?'^ 

The  Court  further  charged,  that  although  the  memorandnm 
might  have  the  efiect  of  so  modifying  the  note,  that  it  should 
not  be  the  subject  of  a  suit,  while  this  litigation  of  the  title  was 
undecided,  yet  the  defendant  could  not  avail  himself  of  such  a 
defence  under  the  state  of  the  pleadings  ;  that  it  could  only 
be  taken  advantage  of  by  plea  m  abatement,  or  subsequent  to 
a  judgment,  and  after  a  decree  was  made  by  bill  in  equity. 
To  which  charges  the  defendants  excepted,  &c.  and  a  judgment 
being  rendered  on  the  verdict  of  the  jury,  the  defendants  hav« 
prosecuted  a  writ  of  error  to  this  Court.  '* 

BuFORD,  for  the  plaintiffs  in  error — contended: 

1.  The  demurrer  was  improperly  sustained  to  the  fourth  pleS. 
The  facts  alleged  in  that  plea  may  have  been  admissible  as  ev- 
idence under  the  general  issue,  yet  that  would  only  make  it  bad 
on  special  demurrer,  while  all  demurrers  in  this  State,  are  to 
be  considered  as  general.     Aik.  Dig.  9;  1  Chitty's  Plead.  500 

2.  The  verdict  and  judgment  are  for  a  larger  amount  than 
was  due  on  the  note  for  principal  and  interest. 

3.  The  first  charge  was  too  broad,  and  was  calculated  to 
mislead  the  jury,  and  is  indefensible  in  itself.  The  second  charge 
is  also  opposed  to  authority  and  practice.  1  Chitty's  Plead; 
470,  1,2  and  3. 

Harris,  for  the  defendant — insisted : 
-vt^-The  matter  set  out  in  the  fourth  plea,  is  not  available  in 
bar  of  the  action,  but  should  have  been  pleaded  in  abatement. 
Perkins  v.  Gilm£t»,  8  Pick.  Rep.  229 ;  Winans  v.  Huston,  G 
Wend.  Rep.  471 : ^oe  also  1 1  Pick.  Rep.  156. 

2.  The  second  ground  of  objection  cannot  be  entertained  on 
error,  as  the  judgment  was  rendered  on  a  verdict:  if  the  defen- 
dants are  aggrieved  by  the  recovery  of  a  surn  beyond  what 
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-was  due,  ihey  should  have  applied  to  the  Circuit  Court  for  a 
new  trial.     Baldwin  v.  Stebbins,  Min.  Rep.  180. 

3.  So  far  as  the  evidence  is  disclosed  by  the  bill  of  excep- 
tions, there  is  no  error  in  the  first  charge,  and  the  Court  will  not 
intend  that  other  facts  were  proved  at  the  trial,  for  the  pur- 
pose  of  reversing.  Johnson  v.  Ballew,  2  Porter's  Rep.  29. 
The  argument  on  the  fourth  plea,  shows  that  the  second  charge 
was  entirely  correct. 

COLLIER,  C.  J— The  matter  set  out  in  the  fourth  plea, 
does  not  show  that  the  plaintiff  never  can  maintain  an  action 
for  the  non-payment  of  the  note  declared  on,  and  is  improper- 
ly pleaded  in  bar.  "NYherever  the  subject  matter  of  the  de- 
fence is,  that  the  ])laintiff  cannot  maintain  an  action  at  any  time, 
it  should  generally  be  pleaded  in  bar;  but  matter  which  merely 
defeats  the  present  proceeding,  and  docs  not  show  that  the  de- 
fendant is  forever  concluded,  should,  in  general,  be  pleaded  in 
abatement.     1  Chilly's  Plead.  434. 

In  the  case  before  us,  the  plea,  at  most,  shows  that  the  plain- 
tifTs  right  of  action  was  suspended  by  the  agreement  made 
with  the  commissioners,  until  it  was  ascertained  what  interest 
Pwgh  had  at  the  lime  of  his  death,  in  the  lands  sold  by  them. 
Jf  it  should  be  determined  that  he  had  none,  then  and  not  sooner 
were  the  defendants  relieved  from  the  contingent  liability  to 
pay  their  note.  The  facts  alleged  then,  are  a  mere  assertion 
that  the  action  was  prematurely  brought,  and  according  to  a 
well  established  principle,  must  have  been  pleaded  in  abate- 
niept., ,  1  Chilly's  Plead,  443;  Collier  v.  Crawford,  Minor's  Rep. 
I0®f, A-The  matter  of  the  plea  may  be  assimilated  to  a  cove- 
nant, not  to  sue  within  a  given  time,  or  until  the  happening  of 
a  certain  event;  if  the  suit  is  brought  too  soon,  the  action  can 
only  be  abated.  Prescott  v.  Tufts,  7  Mass.  Rep.  209;  5  Dane's 
A.b.  Cb.  176,  Art.  9.  §  10;  Piatt  on  Cov.  574.  But  where  there 
is  a  covenant  perpetual  not  to  sue,  it  amounts  to  a  release,  and 
may  be  pleaded  in  bar.     Piatt  on  Cov.  574. 

2.  The  judgment,  if  not  for  the  precise  sura  due  on  the  note, 
is  for  very  little  more;  but  even  were  it  otherwise,  it  furnishes 
no  ground  for  its  reversal  or  correction.  The  jury  have  as- 
certained by  their  verdict,  what  the  plantiff  was  entitled  to  re* 
cover,  and  the  judgment  conforms  to  their  finding;  and  the  de- 
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fendants  remedy  according  to  repeated  decisions  of  this  Court, 
was  by  an  application  to  the  Court  below,  for  a  new  trial. 
Baldwin  v.  Stebbins,  Minor's  Rep.  180;  Moore  v.  Coolidge,  1 
Porter's  Rep.  280. 

3.  The  first  charge  of  the  Circuit  Court,  may,  under  some 
circumstances,  have  been  improper,  while  under  others,  it 
would  be  strictly  correct,  but  there  is  nothing  in  the  record  to 
show  that  it  was  unauthorised.  The  intestate,  Pugh,  for  any 
thing  appearing  to  the  contrary,  may  have  had  both  the  legal  and 
equitable  estate  coupled  with  ^he  possession.  Upon  that  supposi- 
tion the  charge  is  unobjectionable;  for  the  law  vesting  the  Or- 
phans' Court  with  authority  to  decree  thesaleofthe  real  estate  of 
deceased  persons  for  the  payment  of  debts,  &c.  its  decree  would 
have  the  effect  to  transmit  the  title  of  lands  thus  sold  to  the 
purchaser.  Beyond  this,  we  do  not  understand  the  charge  to 
go. 

What  we  have  said  upon  the  demurrer  to  the  fourth  plea, 
shows  that  the  second  charge  of  the  Court  was  quite  as  favo- 
rable to  the  defendants,  as  the  law  would  permit. 

There  is  no  available  error  in  either  of  the  points  made  by 
the  plaintiffs  in  error,  and  the  judgment  of  the  Circuit  Court  is 
consequently  affirmed. 

Judge  GoLDTHWAiTE  being  related  to  the  person  for  whose 
use  the  action  was  brought,  did  not  sit  in  this  cause. 
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Pharu  &  Beck  v.  Reynolds. 

.1.  Tlje  sickness  of  a  party  to  a  suit,  or  the  pendency  of  another  suit  agaii)sthiro 
requiring  his  attendance,  will  not  authorize  the  interference  of  a  court  of  chan- 
eery  after  judgment.  It  Was  the  duty  of  the  party  lo  send  an  agent  to  attend 
tohisrause,  or  to  put  his  attorney  in  possession  of  the  means  of  continuing  it. 

2.  A  court  of  chancery  will  not  grant  relief  in  the  nature  of  a  new  trial  at  law,  af- 
ter judgment  on  a  plea  in  abatement. 

3.  When  Chancery  has  jurisdiction  to  state  an  account  between  parties,  it  will 
enjoin  a  judgment  at  law,  obtained  by  the  party  against  whom  the  account  -is 
prayed,  if  he  he  insolvent.  ^.r- 

Error  to  the  Chancery  Court  at  Talladega. 

THIS  was  a  bill  in  chancery,  filed  by  the  plaintifFs  in  error, 
agahist  the  defendant  in  error.  The  bill  charges,  that  the  plaiu- 
tiifs  in  error,  kept  a  publiq  house  at  the  Talladega  Springs,  and 
employed  the  defendant  to  assist  in  the  management  of  the 
house,  for  his  board,  lodging  and  his  bill  at  the  bar,,  and  depo- 
sited with  him  eight  hundred  dollars,  to  buy  provisions  for  the 
house;  that  defendant  remained  four  or  five  months,  but..fiK)m 
intoxication,  was  unable  to  attend  to  business,  and  was  dismis- 
sed;  that  defendant  did-  not  expend  more  than  three  hundred 
dDllars,  for  provisions,  and  is  indebted  to  complainants  for  the 
remaining  five  hundred  dollars. 

That  defendant  instituted  suit  against  complainants,  in  the 
Talladega  Circuit  Court,  for  work  and  labor;  and  complainants 
being  residents  of  Wilcox  county,  at  the  return  term,  pleaded 
that  fact  in  abatement  of  the  suit.  That  complainants  summon- 
ed their  witnesses  and  sent  the  patents,  the  evidence  of  their 
freehold  in  Wilcox,  but  the  witnesses  did  not  attend,  and  the 
patents  miscarried;  that  complainants  from  sickness,  were  un- 
able to  attend  the  Court  at  Talladega,  and  in  addition,  had  an 
important  suit  in  Wilcox  county,  which  required  their  attention 
at  the  same  time  ;  that  complainants  attorney,  not  knowing  of 
the  materiality  of  the  absent  witnesses,  could  not  obtain  a  con- 
tinuance, and  that  the  defendant  unjustly  obtained  a  judgment 
against  them,  which  he  is  seeking  to  enibrce  by  execution. 

That  if  they  had  been  able  to  make  their  defence  at  law,  on 
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the  merits  it  consisted  of  matters  of  account,  which  a  jury  could 
not  properly  adjust.  That  the  defendant  is  utterly  insolvent, 
and  has  left  the  country. 

The  prayer  of  the  bill  is  for  an  injunction  to  the  judgment  at 
law,  that  an  account  be  taken  between  the  parties,  and  for  gen- 
eral relief.  The  Chancellor  dissolved  the  injunction,  and  dis- 
missed the  bill.  To  reverse  which,  the  plaintiffs  have  sued  out 
this  writ  of  error. 

B.  F.  Porter,  for  the  plaintiff,  in  error — insisted  that  this 
case  was  distinguishable  from  French  v.  Garner,  7  Porter,  553, 
and  cited  9  Danna,  as  a  case  in  point.  He  also  insisted,  that 
the  bill  was  filed  for  an  account,  which  gave  the  Court  juris- 
diction: 8  Porter,  63. 

W.  B.  Martin,  contra — contended,  that  there  was  no  equi- 
ty in  the  bill,  and  no  excuse  shewn  for  not  defending  at  law- 
He  cited  7  Porter  533;  1  Ala.  Rep.  351. 

ORMOND,  J. — It  is  very  certain  that  the  plaintiffs  in  error, 
do  not,  in  their  bill,  show  any  ground  for  overhauling  the  judg- 
ment obtained  at  law,  by  the  defendant.  The  cases  cited  by 
the  counsel,  for  the  defendant  in  error,  are  decisive  to  show 
that  this  case  is  not,  at  least  in  this  mode  relievable  in  equity. 
There  is  a  total  want  of  that  diligence,  which  the  Court  of  Chan- 
cery requires,  before  its  interposition  can  be  obtained.  If,  as 
does  not  sufficiently  appear,  from  the  bill,  the  plaintiffs,  from 
the  necessity  of  attending  to  another  suit,  from  sickness,  or 
from  any  other  cause,  were  unable  to  attend  the  Court,  they 
should  have  sent  an  agent,  or  at  least,  should  have  placed  their 
attorney  in  possession  of  the  means,  for  trying  or  continuing 
the  suit,  if  the  witnesses  did  not  attend.  But  independent  of 
these  considerations,  we  apprehend  no  case  case  can  be  found, 
in  which  a  Court  of  Chancery  has  interfered  to  grant  relief, 
in  the  nature  of  a  new  trial  at  law,  after  judgment  on  a  plea  in 
abatement. 

The  bill,  however,  is  also  filed  to  obtain  an  account  from  the 
defendant.  The  allegation  is,  that  he  was  employed  by  them, 
to  aid  in  the  management  of  a  house  of  entertainment  at  the 
Talladega  Springs ;  that  they  placed  in  his  possession,  eight 
hundred  dollars,  to  buy  provisions  for  the  house;  they  allege, 
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that  he  did  not  expend  more  than  three  hundred  dollars  of  the 
money  for  the  purposes  for  which  he  was  intrusted  with  it,  and 
that  he  has  never  accounted  with  them.  There  can  be  no 
doubt  that  the  facts  stated,  will  g've  the  Court  jurisdiction  to 
entertain  the  bill  for  an  account.  The  defendant  was  the  bai- 
liff, in  technical  language,  of  the  complainants,  against  whom 
the  ancient  common  law  action  of  account  could  have  been 
maintained,  and  of  which  Courts  of  Chancery  have  concurrent 
jurisdiction;  and  this  would  seem  to  be  a  case  peculiarly  pro- 
per for  a  Court  of  Chancery,  as  the  disbursements  of  the  bailiff, 
or  agent,  must  have  consisted  of  many  items.  There  is  still, 
however,  a  question  of  some  difficulty,  which  does  not  appear 
to  have  been  presented  to  the  Chancellor;  it  is,  whether  the  fact 
alleged,  in  the  bill,  of  the  insolvency  of  the  defendant,  and  that 
he  has  left  the  State,  will  authorise  thiu  Court,  to  injoin  the 
judgment  at  law,  until  the  account  can  be  taken.  Although 
the  question  is  not  free  from  difficulty,  we  are  strongly  inclin- 
ed to  think  the  plaintiffs  are  entitled  to  the  aid  of  the  Court, 
upon  the  principle  upon  which  it  interferes  to  prevent  irrepa- 
ble  injury,  as  in  cases  of  waste. 

If  the  defendant  is  permitted  to  enforce  his  judgment  at  law, 
the  decree  in  favor  of  the  complainants,  if  they  are  able  to  ob- 
tain one,  will  be  of  no  value,  whilst  on  the  other  hand,  if  the 
claim  of  the  complainants  is  unfounded,  the  injury  to  the  de- 
fendant, will  be  merely  a  temporary  suspension  of  his  rights. 
If  the  defendant  was  a  resident  of  the  State,  but  about  to  leave 
it,  the  complainants  would  be  entitled  to  a  ne  exeat,  or  if  he 
had  property  in  the  State,  it  could  be  attached  at  law,  which 
does  not,  in  principle,  differ  from  granting  the  injunction  in  this 
case  and  permitting  the  judgment  obtained  by  the  defendant,  to 
stand  as  a  fund,  out  of  which  to  satisfy  any  decree  the  complai- 
nants may  obtain. 

In  Simpson  v.  Hart,  14  Johns.  Rep.  63,  the  Court  of  Errors 
of  New  York,  where  a  bill  was  filed,  to  set  off  one  judgment 
against  another,  considered  that  the  insolvency  of  one  of  the 
parties,  was  a  material  fact  in  granting  the  relief:  see  also, 
Pond  V.  Smith,  4  Conn.  Rep.  305,  which  is  expressly  in  point. 

Upon  the  whole,  we  are  of  opinion,  that  although  the  com- 
plainants cannot  overhaul  the  judgment  at  law,  obtained  against 
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them,  yet,  in  equity,  it  should  stand  as  a  security  for  their  claim 
against  the  defendant. 

The  decree  of  the  Chancellor,  therefore,  dissolving  the  in- 
junction and  dismissing  the  bill,  is  reversed,  and  this  Court, 
proceeding  to  render  such  decree,  as  the  Chancellor    should 
have  rendered,  does  hereby  order,  adjudge  and  decree,  that 
the  injunction  granted  in  this  cause,  to  the  judgment  at  law,  bo 
continued,   and  that  an  account  be  stated  by  the  master,  be 
tween  the  parties :  that  the  judgment  obtained  by  the  defendan 
stand  as  a  security  for  such  amount  as  maybe  decreed  in  favo 
of  the  complainants,  on  the  settlement  of  the  accounts  between 
the  parties,  and  for  this  purpose,  let  the  cause  be  remanded. 


Corner  v.  Corner. 

1.  A  Judge  of  the  County  Court  has  no  authority  to  award  a  writ  of  certiorari,  return- 
able into  the  Circuit  Court,  in  a  suit  for  a  forcible  entry  and  detainer. 

Writ  error  to  the  Circuit  Court  of  Cherokee  county. 

ANNA  CORNER  commenced  proceedings  against  Robert 
Corner,  before  a  Justice  of  the  Peace,  of  Cherokee  County,  for 
a  forcible  entry  and  detainer,  in  which  she  recovered  a  judg- 
ment. 

The  Judge  of  the  County  Court  of  that  county,  on  the  peti- 
tion of  the  defendant,  awarded  a  writ  of  certiorari,  returnable 
into  the  Circuit  Court. 

On  the  return  of  this  writ  into  the  Circuit  Court,  it  was  quasii- 
ed,  in  consequence  of  a  want  of  authority  in  the  Judge,  award- 
ing it.  The  defendant  now  prosecutes  his  writ  of  error,  and 
assigns,  the  refusal  of  the  Circuit  Court  to  entertain  jurisdiction 
of  the  case. 

Moore,  for  the  plaintiff  in  error — cited,  Meek's  Sup.  82. 
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Phelan,  contra — cited,  Dunham  v.  Carter,  2  Stewart,  496. 

GOLDTHWAITE,  J.— The  act  of  1840,  provides  that  the 
Judges  of  the  County  Courts,  shall  have  power  to  grant  certio- 
rari'n,  returnable  to  the  Circuit  Courts  in  the  same  manner 
that  they  are  allowed  to  grant  the  same  returnable  to  their 
own  Courts:  Meek's  Supplement,  82.  But  this  gives  them  no 
authority  to  award  writs  of  certiorari^  in  cases  of  forcible  entry 
and  detainer,  because  these  writs,  previous  to  the  statute,  could 
not  be  made  returnable  to  the  County  Courts.  The  only  effect 
intended  by  this  act,  was  to  allow  the  judges  of  the  County 
Court,  to  send  such  cases  to  the  Circuit  Courts,  as  they  might 
have  concurrent  jurisdiction  over,  by  means  of  the  certiorari, 
and  the  terms  of  the  statute  apply  solely  to  the  ordinary  actions 
before  Justices  of  the  Peace. 

The  judgment  of  the  Circuit  Courtis  affirmed. 


Pearsall  v.  Phelps. 

1.  The  declaration  described  a  judgment  recovered  at  in  the  county  of 

Richmond,  in  the  State  of  New- York,  by  and  before  the  Supreme  Court  of 
Judicature  for  said  county  and  State;  the  exemplification  produced,  was  a 
judgment  rendered  by  the  Supreme  Court  of  Judicature  of  the  people  of  the 
State  of  New-Nork,  at  the  city  of  Albany — Held,  that  the  record  offered  in 
evidence,  was  not  admissible  under  the  plea  of  nul  tiel  record. 

Writ  of  error  to  the  Circuit  Court  of  Lauderdale. 

THIS  was  an  action  of  debt  in  the  Circuit  Court  of  Lauder- 
dale, at  the  suit  of  the  defendant  in  error,  against  the  plaintiff, 
upon  the  exemplification  of  a  judgment  rendered  in  a  Court  of 
the  State  of  New  York. 

The  cause  was  tried  on  the  plea  of  mil  tiel  record,  and  the 
defendant  excepted  to  the  ruling  of  the  Court,  by  which  it  was 
determined,  that  the  exemplification  was  admissible  evidence 
under  the  pleadings.   The  declaration  thus  introduces  the  plain- 
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tiiTs  cause  of  action :  "For  whereas  the  said  EHsha  Phelps, 

heretofore,  to  wit,  on  the  30th  day  of  October,  1836,  at in 

the  county  of  Richmond,  in  the  State  of  New  York  by  and  before 
the  Supreme  Court  of  Judicature,  for  said  county  and  State, 
at,  to  wit,  in  the  county  of  Lauderdale  aforesaid,  by  conside- 
ration and  judgment  of  the  same  Court,  recovered  against  the 
said  defendant"  &c.  The  exemplification  offered  in  evidence,' 
commences  as  follows :  "  Pleas  before  the  Justices  of  the  Su-' 
preme  Court  of  Judicature  of  the  people  of  the  State  of  New 
York,  at  the  capitol,  in  the  city  of  Albany,  of  the  term  of  Jan- 
uary, 1836."  By  looking  into  the  record,  we  learn  that  the 
pleadings  in  the  cause  in  New  York,  were  made  up  in  the  Su- 
preme Court  of  Judicature  of  that  State,  sitting  at  the  city  of 
Albany,  though  the  declaration  commences  thus :  "  Richmond 
county,  ss.  Elisha  Phelps,  plaintiff  in  this  suit"  &c.  and  the  ve- 
nue is  laid  in  that  county.  The  judgment  appears  to  have 
been  rendered  before  the  Justices  of  the  same  Court,  was  filed 
on  the  13th  and  signed  on  the  30th  October,  1836. 

The  transcript  is  attested  by  the  Clerk  of  the  Supreme  Court 
of  Judicature  of  the  people  of  the  State  of  New  York,  as  a 
copy  from  the  records  of  his  office,  and  the  Chief  Justice  of  that 
Court  adds  his  certificate,  pursuant  to  the  act  of  Congress. 

McClung,  for  the  plaintiff  in  error. 

COLLIER,  C.  J. — A  distinction,  it  is  said,  is  established 
between  allegations  of  matter  of  substance,  and  allegations  of 
matter  of  description.  The  former,  may  be  proved  substan- 
tially; the  latter,  must  be  proved  with  great  exactness.  Pear- 
cell  v.  Macnamara,  9  Ests.  157 ;  Phillips  v.  Shaw,  4  B.  &  A. 
Rep.  435;  Walters  v.  Mace,  2  B.  6t  A.  Rep.  758,  '9, 1  Chitty's 
Plead.  304.  That  is,  it  is  sufficient  to  establish  an  allegation 
of  matter  of  substance  by  showing  a  state  of  facts,  the  mean- 
ing, and  legal  effect  of  which,  is  in  harmony  with  the  matter 
alleged.  But  if  a  party  undertakes  to  set  forth  a  written  in- 
strument iw  hoec  verba,  his  averments  and  proof,  must  corres- 
pond most  strictly,  and  if  in  the  recital,  he  varies  in  a  word  or 
letter,  so  as  thereby  to  create  a  different  word,  it  is  fatal. 
Sheechy  v.  Mandeville,  7  Cranch's  Rep.  208,  217;  Common- 
wealth V.  Stow,  1  Mass.  Rep.  54;  The  State  v.  Coffey,  2  Mur- 
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pliey's  Rep.  321.  If,  however,  the  instrument  is  merely  dp- 
scribed  by  its  substance  and  effect,  there  will  be  no  varianciB^ 
if  the  proof  and  the  allegations  agree  in  all  essential  particu- 
lars. Thus,  in  Page  v.  Woods,  9.  Johns.  Rep.  82,  which  was 
an  action  against  a  sheriff  for  an  escape,  the  declaration  alleg- 
ed a  judgment,  recovered  in  the  Court  of  Common  Pleas,  held 
at  Salem,  in  Washington  county;  in  the  record  produced,  the 
place  in  which  the  Court  was  holden,  did  not  appear;  this,  it 
was  held,  was  not  a  material  variance,  as  the  law  had  pre- 
scribed the  place  where  the  Court  should  be  holden.  But 
where,  in  a  plea  of  justification,  an  execution  issued  by  a  Jus- 
tice of  the  Peace,  was  described  as  returnable  in  ninety  days, 
when  it  was  in  fact,  returnable  in  sixty  days,  the  variance  was 
considered  fatal:  Toof  v.  Bentley,  5  Wend.  Rep.  276.  And  a 
similar  conclusion  was  attained,  where  in  an  action  for  mali- 
ciously bringing  a  civil  suit  and  demanding  excessive  bail,  the 
plaintiff's  declaration  alleged,  that  the  writ  upon  which 
he  was  held  to  bail,  was  returnable  on  the  first  Monday 
of  December,  1809,  whereas  it  was  in  truth,  returnable  on  the 
first  Monday  in  March:  Munns  v.  Dupont,  3  Wash.  C.  C. 
Rep.  31.  So  in  an  action  against  the  sheriff  on  the  statute,  8 
Ann,  c.  14,  for  taking  goods  off  the  premises,  without  paying 
rent;  the  declaration  stated,  that  "by  virtue  of,  and  under  pre- 
tence of  a  certain  writ,  of  our  said  lord  the  King,  before  the 
King  himself,  before  that  time,  sued  out,  the  defendant  took," 
&c.  it  was  held,  that  a  writ  issued  from  the  Common  Pleas, 
did  not  sustain  the  averment:  Sheldon  v.  Whitaker,  Ry.  and 
Mood.  Rep.  366;  Impey  v.  Taylor,  M.  &  S.  Rep.  166. 

Where  debt  was  brought  upon  a  decree  in  chancery,  for 
£860 — 12, — 1,  and  the  decree  was  for  that  sum,  with  interest 
from  a  certain  day,  to  the  day  of  the  rendition  of  the  decree, 
the  variance  was  held  fatal:  Thompson  v.  Jameson,  1  Cranch's 
Rep.  282.  See  De  Kentland  v.  Somers,  2  Root's  Rep.  437 ; 
Dillingham  v.  United  States,  2  Wash.  C.  C.  Rep.  422. 

In  conclusion,  upon  this  point,  it  may  be  well  to  remark, 
that  the  general  doctrine  of  variance  is  very  similar,  whether 
applied  to  a  record,  specially,  or  other  inferior  grade  of  writ- 
ten evidence  ;  and  it  may  be  laid  down  as  a  general  proposi- 
tion,  sustained  by  most  of  the  decisions,  that  when  the  vari- 
ance does  not  change  the  nature  of  the  writing,  so  as  to  render 


528 ALABAMA. 

Pearsall  v.  Pheips. 


the  one  set  out,  a  different  instrument  in  legal  contemplation 
from  that  offered  in  evidence,  it  will  not  be  regarded  fatal  to 
the  action  or  defence:  Ferguson  v.  Harwood,  7  Cranch's  Rep. 
408,  414;  Silver  v.  Kendrick,  2  New  Hamp.  Rep.  160  ;  The 
Commissioners,  &c.  v.  Muse,  1  Const.  Rep.  So.  Caro.  4G5,  3 
Phil.  Ev.  C.  &  H's  Notes,  518  to  527. 

We  have  thought  it  proper  to  take  this  brief  view  of  the 
law  of  variance,  for  the  purpose  of  ascertaining  principles  by 
which  we  might  be  guided  to  a  correct  conclusion  in  the  case 
before  us;  esteeming  it  safer  to  rest  our  judgment  upon  the  ap- 
proved decisions  of  other  Courts,  than  to  rely  upon  our  own 
unassisted  reasoning. 

In  the  case  at  bar,  it  is  insisted,  that  the  exemplification  of- 
fered in  evidence,  does  not  correspond  with  the  declaration. 

The  allegation  describes  a  judgment,  recovered  at ,  in 

the  county  of  Richmond,  in  the  State  of  New  York,  by  and  be- 
fore the  Supreme  Court  of  Judicature  for  said  county  and 
State.  The  judgment  produced,  appears  to  have  been  render- 
ed by  the  Supreme  Court  of  Judicature  of  the  people  of  the 
State  of  New  York,  at  the  city  of  Albany.  We  must  look 
alone  to  the  exemplification,  for  the  purpose  of  ascertaining 
in  what  Court,  the  judgment  authenticated  was  rendered  ;  and 
as  a  designation  of  the  Court  alleged  in  the  declaration,  is  ma- 
terially different  from  that  described  in  the  transcript  adduced 
at  the  trial,  we  cannot  know,  that  though  differently  designated, 
there  is  in  fact  but  one  tribunal.  There  may  be  a  Supreme 
Court  of  Judicature,  holden  in  the  county  of  Richmond,  and  the 
natural  inference,  from  the  declaration  is,  that  the  judgment 
described,  was  rendered  there;  while  that  produced,  appears 
to  have  been  rendered  in  the  Court  holden  at  Albany.  We 
cannot  intend  that  every  thing  stated  in  relation  to  the  county 
of  Richmond,  is  immaterial,  nor  are  we  permitted  to  reject  it 
as  surplusage,  for  it  must  be  regarded  as  descriptive  of  the 
judgment,  and  the  evidence  being  defective  in  this  respect,  we 
think  it  should  not  have  been  received  by  the  Circuit  Court. 

We  infer  from  the  exemplification,  that  it  is  the  practice  in 
New  York,  to  make  up  the  pleadings  in  the  Supreme  Court, 
and  send  the  cause  for  trial  to  the  county  in  which  the  venue 
is  laid,  and  after  the  issue  is  disposed  of,  to  return  the  cause, 
with  the  proper  indorsement,  that  the  Supreme  Court  may 
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render  judgment.  So  that  in  point  of  fact,  as  well  as  law,  the 
judgment  is  the  act  of  the  Supreme  Court,  and  should  be  de- 
clared on  as  such. 

The  consequence  is,  the  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded. 


Lee  v.  Hamilton,  adm'r. 

1.  The  exemplification  of  a  record  from  the  State  of  Georgia,  in  these  words — "Geor- 
gia, Greene  Counry  Court  of  Ordinary,  30ih  September,  1803.  The  within  will 
and  testament  of  John  Finlay,  dec'd,  proven  in  open  Court,  by  the  oaths  of  James 
Wood  and  John  Wood,  subscribing  witnesses  to  the  same,  who  declared,  they  saw 
the  same  signed  and  acknowledged  by  him  the  said  John  Finlay,  in  his  proper  sens- 
es, and  saw  E.  Paik  and  John  Buckner  subscribe  their  names  as  witnesses  with 
themselves.  Thomas  Carleton,  Clerk.  Recorded,  30th  September.  Thomas 
Carleton,  Clerk," — accompnnied  by  a  certificate,  in  proper  form,  by  a  succeeding 
Clerk,  that  the  above,  together  with  a  copy  of  the  will,  was  a  true  copy  of  the  last 
will  and  testament  of  John  Finlay,  from  the  records  of  his  office;  and  also,  by  acer- 
tificate  of  the  chairman  of  the  Couit,  that  he  was  clerk — and  his  certificate  in  due 
form — Held,  that  the  transcript  was  properly  authenticated,  and  that  the  record 
showed  that  the  will  had  been  admitted  to  probate  in  the  State  of  Georgia,  and  ad- 
missible ill  evidence  in  the  Courts  of  this  State. 

2.  Admissions  of  a  party,  are  evidence  against  himself,  but  will  not  authorise  the  in- 
troduction of  proof  of  counter  declarations,  made  at  a  diiferent  lime. 

Error  to  the  Circuit  Court  of  Clarke. 

THIS  was  an  action  of  detinue  by  the  defendant  in  error, 
as  administrator  of  his  wife,  to  recover  of  the  plaintiff  in  error, 
certain  slaves. 

Upon  the  pleas  of  the  general  issue,  and  the  statute  of  limi- 
tations, the  plaintiff  obtained  a  verdict  and  judgment. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was  taken  by 
the  plaintiff  in  error,  from  which  it  appears  that  the  plaintiff  of- 
fered in  evidence  a  copy  of  the  record  of  a  will  of  John  Finlay. 
deceased,  in  the  Court  of  Ordinary  of  Greene  county,  in  the 
State  of  Georgia,  through  which  he  claimed  the  slaves  in  the 
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present  action.     To  which  the  defendant  objected.     The  pro- 
bate is  as  follows : 

Georgia,  Greene  County, 
Court  of  Ordinary,  30th  September,  1803. 
The  within  will  and  testament  of  John  Finlay,  deceased, 
proven  in  open  Court,  by  the  oaths  of  James  Wood  and  John 
Wood,  subscribing  witnesses  thereto,  who  declared  they  saw. 
the  same  signed  and  acknowledged  by  him,  the  said  John  Fin.> 
lay,  in  his  proper  senses,  and  saw  E.  Park  and  John  Buckner, 
subscribe  their  names  as  witnesses  with  themselves. 

Thomas  Carleton,  Clerk. 
Recorded  30th  September,  1803. 

Thomas  Carleton,  Clerk. 
Georgia,  Greene  County. 
I,  Thomas  W.  Grimes,  Clerk  of  the  Inferior  Court  when 
sitting  for  ordinary  purposes,  for  the  county-  and  State  afore- 
said, do  hereby  certify  that  the  foregoing  exemplification  con- 
tains a  true  copy  of  the  last  will  and  testament  of  John  Finlay, 
deceased,  taken  from  the  records  of  my  office.  Book  D,  page 
fifty-four. 

Given  under  my  hand  and  seal  of  office,  this  17th  June,  1836. 

Thomas  W.  Grimes,  Clerk. 
Greene  Court  of  Ordinary. 

Georgia,  Greene  County. 
I,  Thomas  Stocks,  Chairman  of  the  Inferior  Court,  when  sit- 
ting for  ordinary  purposes,  for  the  county  and  State  aforesaid, 
do  hereby  certify,  that  Thomas  W.  Grimes,  whose  signature 
appears  attached  to  the  foregoing  certificate  is  at  this  date,  the 
acting  clerk  of  the  Court  of  Ordinary,  for  the  county  of  Greene, 
and  State  aforesaid,  duly  appointed   and  commissioned,  and 
whose  attestation  as  such,  is  intitled  to  all  due  faith  and  credit, 
his  certificate  in  due  form,  and  signature  genuine. 
Given  under  my  hand,  this  17th  day  of  June,  1836. 
Thomas  Stocks,  Chairmain 

Inferior  Court,  Greene  Co.  Ga. 
The  Court  overruled  the  objections  to  the  will  and  probate, 
and  permitted  it  to  be  read  to  the  jury. 

The  plaintiff  was  also  permitted  to  prove,  though  objection 
was  made  by  defendant's  counsel,  that  John  Dean,  senior,  the 
father  of  plaintiff's  wife,  and  through  whom  defendant  claimed. 
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had  on  two  occasions,  in  1817,  or  1818,  and  in  the  year  1823, 
on  the  morning  of  the  marriage  of  plaintiff  with  the  daughter  of 
Dean,  declared  that  Hannah  and  her  children,  were  the  proper- 
ty of  his  daughter,  given  to  her  by  her  grand-father. 

The  defendant  then  offered  to  prove  by  witnesses,  that  John 
Dean,  senior,  was  in  the  habit  of  declaring  that  he  gave  the  ne- 
groes in  controversy,  to  different  members  of  his  family.  Some- 
times he  would  say,  it  was  the  property  of  one  of  his  children, 
and  at  other  times,  that  it  belonged  to  a  different  one,  and  was 
in  the  habit  of  making  such  contrary  declarations  of  gifts,  for 
twenty  or  thirty  years  before  his  death,  but  that  he  never  would 
or  did  give  any  of  his  children  possession  of  his  negroes,  in  pur- 
suance of  such  promises;  which  proof  being  objected  to  by 
plaintiff's  counsel,  was  excluded  by  the  Court;  to  all  which  the 
defendant,  by  his  counsel,  excepted,  and  now  assign  for  error. 

Other  testimony  was  also  offered  and  rejected,  but  not  being 
noticed  in  the  argument  of  counsel,  or  by  the  Court,  is  not 
stated. 

B.  F.  Porter,  for  plaintiff  in  error,  contended  that  there  was 
no  evidence  that  the  will  had  ever  been  admitted  to  probate; 
that  the  action  on  it  in  Georgia,  was  the  mere  act  of  the  clerk  ; 
that  this  was  the  mere  copy  of  a  copy,  and  therefore,  not  evi- 
dence, and  cited  Aik.  Dig.  250,  §  22  ;  2  A.  K.  Marshall,  555 ; 
1  Ala.  529;  4  Philips'  Ev.  1065,  1137:  3  Littel,  479;  2  Cain, 
363;  3  Rand.  167  ;  4  Wend.  543;  Buller  N.  P.  246  ;  3  Starkie, 
1682.  As  to  the  declarations  of  Dean,  he  cited  1  Philips'  Ev. 
231 ;  2  ib.  585 ;  1  Slarkie's  Ev.  50;  15  Johns.  292. 

Peck  and  Clarke,  contra. 

ORMOND,  J. — The  principal  argument  urged  in  this  case 
is,  that  the  transcript  of  the  will  of  John  Finlay,  deceased,  as 
certified  by  the  clerk  of  Greene  county,  in  the  State  of  Georgia, 
is  not  sufficient  to  authorise  it  to  be  read  as  evidence  in  our 
Courts.  The  objection  is,  first,  that  it  does  not  appear  that 
there  was  any  probate  of  the  will  in  Georgia;  and  second,  that 
it  is  not  sufficiently  authenticated  as  as  a  record,  under  the  act 
of  Congress. 

1.  The  record  commences  with  what  purports  to  be  a  trans- 
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cript  of  the  will  of  John  Finlay,  deceased,  which  is  followed 
by  the  following  certificate: 

Georgia,  Greene  County, 
Court  of  Oidinary,  30th  September,  1803. 

The  within  will  and  testament  of  John  Finlay,  deceased, 
proved  in  open  Court,  by  the  oaths  of  James  Wood  and  John 
Wood,  subscribing  witnesses  to  the  same,  who  declared  they 
saw  the  same  signed  and  acknowledged  by  him,  the  said  John 
Finlay,  in  his  proper  senses,  and  saw  E.  Park  and  John  Buck- 
ner  subscribe  their  names  as  witnesses  thereto. 

Thomas  Carleton,  Clerk. 

Recorded  30th  September,  1803. 

Thomas  Carleton,  Clerk. 

This  is  followed  by  a  certificate  of  Thomas  W.  Grimes,  who 
styles  himself  Clerk  of  the  Inferior  Court  of  Greene  county, 
sitting  for  ordinary  purposes,  and  certifies  that  the  foregoing 
exemplification  contains  a  true  copy  of  the  last  will  and  testa- 
ment of  John  Finlay,  deceased,  taken  from  the  records  of  his 
office.  To  which  is  added  the  certificate  of  the  Chairman  of 
the  Court,  that  Grimes  is  its  Clerk,  and  that  his  certificate  is  in 
due  form. 

The  objection  urged  is,  that  the  certificate  of  Carleton  does 
not  show  that  there  was  any  action  of  the  Court  declaring  that 
the  will  was  proved  by  the  oaths  of  the  subscribing  witnesses, 
to  have  been  duly  executed,  and  that  it  appears  to  have  been  his 
own  act  merely.  If  faith  is  placed  in  the  certificate  of  Grimes, 
we  think  it  follows  conclusively,  that  the  will  was  proved.  .It 
is  clear,  that  the  certificate  signed  by  Carleton,  was  endorsed 
on  the  will  itself,  at  the  time  of  the  probate,  and  the  will  and 
certificate  transferred  to  the  records  of  the  Court.  The  lan- 
guage admits  of  no  other  interpretation.  "The  within  will 
and  testament  of  John  Finlay,  proved  in  open  Court  by  the 
oaths,"  &LC.  is  a  declaration  by  the  organ  of  the  Court,  that  cer- 
tain facts  transpired  in  "  open  Court,"  that  is,  in  presence  of  the 
Judge,  and  with  his  assent.  It  certainly  cannot  be  presumed 
by  us,  that  an  act  done  in  open  Court,  had  not  the  approbatioh 
of  the  Court,  but  was  the  mere  unauthorised  act  of  the  clerk. — 
We  think  it  very  clear,  that  the  will  was  admitted  to  probate 
in  Georgia;  with  the  mode  of  doing  this,  we  have  no  concern. 

2.  Is  the  transcript  properly  authenticated  under  the  act  of 
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Congress,  of  May  1790  ?  That  act  provides,  that  the  records 
and  judicial  proceedings  of  the  Courts  of  any  State,  shall  be 
proved  or  admitted  in  any  other  Court  within  the  United  States, 
by  the  attestation  of  the  Clerk  and  the  seal  of  the  Court  annex- 
ed, if  there  be  one,  together  with  a  certificate  of  the  Judge, 
Chief  Justice  or  presiding  magistrate,  that  the  attestation  is  in 
due  form.   1  Story's  Laws  U.  S.  93. 

InDozier  v.  Joyce,  8  Porter,  311,  we  held  that  the  decision 
on  the  probate  of  a  will,  was  a  judicial  proceeding,  and  the 
Court  in  which  it  is  registered,  a  Court  of  Record  within  the 
meaning  of  the  act  of  Congress,  and  we  then  sustained  the  cer- 
tificate of  an  officer  of  Edgefield  District,  South  Carolina,  who 
styled  himself  sole  Judge  of  the  Court  of  Ordinary,  and  also 
keeper  of  the  records,  and  that  he  had  the  power  to  attest  his 
record  in  the  capacity  of  both  Clerk  and  Judge.  But  in  this 
case,  the  certificates  of  the  Clerk  and  Judge,  are  within  the 
letter  of  the  act  of  Congress,  the  former  being  authenticated  by 
the  seal  of  his  Court,  and  were  properly  admitted  in  evidence. 

The  declarations  of  John  Dean,  senior,  the  father  of  the  plain- 
tiff's wife,  and  through  whom  the  defendant  below  claimed, 
were  properly  given  in  evidence.  It  appears  that  the  negro 
woman,  Hannah,  sued  for  in  this  action,  was  bequeathed  to  the 
plaintiff's  wife  by  her  grandfather,  John  Finlay,  and  that  dur- 
ing the  minority  of  Mrs.  Hamilton,  the  negro  was  in  the  pos- 
session of  Dean,  her  father,  at  which  time,  on  two  several  oc- 
casions, he  disclaimed  owning  the  negro,  and  said  she  belong- 
ed to  his  daughter,  the  plaintiff's  wife.  These  declarations 
were  certainly  evidence  against  him,  or  any  one  claiming 
through  him.  The  counter  declarations  of  Dean  at  other  times, 
were  properly  excluded.  When  the  admissions  of  a  party  are 
given  in  evidence  against  him,  any  thing  said  by  him  at  the 
same  time,  qualifying  or  controlling  such  admission,  will  be  evi- 
dence for  him,  or  in  other  words,  any  one  seeking  to  take  ad- 
vantage of  such  admission,  must  take  the  whole  together,  that 
which  makes  against,  as  well  as  that  which  is  in  his  lavor. — 
But  a  party  will  not  be  permitted  to  neutralize  or  destroy  the 
effect  of  an  admission,  by.  evidence  of  counter  declarations  at 
another  time,  which  indeed  would  be  permitting  him  to  manu- 
facture testimony  for  himself. 

Some  other  facts  are  presented  on  the  record,  but  as  they 
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were  not  brought  to  our  notice,  or  relied  on  in  the  argument  of 
the  plaintiff's  counsel,  we  have  not  thought  it  necessary  to  con- 
sider them. 

Let  the  judgment  be  affirmed. 


Harrison  v.  Tulane,  ei  al. 

1.  Where  a  contstrcf,  msdc  with  an  agent,  is  sought  to  be  enforced  hy  the  principal,  or 
his  assignee,  and  its  validity  is  questioned,  on  the  ground  of  fraud,  the  agent  may 
be  called  as  a  witness,  to  prove  what  were  his  declarations  at  the  time  the  contract 
was  made,  without  showing  any  proof  of  the  nature  or  extent  of  his  authority. 

Writ  of  error  to  the  Circuit  Court  of  Shelby  county. 

ASSUMPSIT  on  a  promissory  note,  signed  by  Tulane  and 
Meshaux,  payable  to  one  Pitts,  and  by  him  assigned  to  Har- 
rison. 

The  defendants  pleaded  non  assumpsit,  and  other  pleas,  on 
which  issues  were  joined,  and  submitted  to  a  jury,  who  return- 
ed a  verdict  for  the  defendants,  on  which  judgment  was  ren- 
dered. 

At  the  trial,  the  defendants  called  a  witness,  who  swore  that 
the  note  sued  on,  was  given  by  the  defendants  to  the  witness, 
is  the  agent  of  Pitts,  the  payee,  for  the  right  of  said  Pitts'  cot- 
on  cultivator,  for  a  certain  section  of  country,  and  offered  to 
)rove  by  this  witness,  the  declarations  made  by  him  to  the 
lefendants,  at  the  time  of  the  purchase.  The  evidence  of  these 
leclarations  was  offered  for  the  purpose  of  showing  that  a  fraud 
A'as  practised  on  the  defendants  at  the  said  purchase. 

This  witness  was  asked  by  the  plaintiff's  counsel,  whether 
here  was  not  a  written  power  of  attorney  under  which  he  act- 
d  as  the  agent  of  Pitts.  The  witness  answered,  that  there 
vas  such  a  power,  but  he  had  left  it  at  his  residence.  There- 
ipon  the  plaintiff  objected  to  this  witness  stating  what  decla- 
ations  were  made  by  him  as  the  agent  of  Pitts,  unless  this  paw- 
r  of  attorney  was  produced. 
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This  objection  was  overruled,  and  the  witness  allowed  to 
swear  to  such  declarations.  The  plaintiff  excepted  ;  and  this 
matter  is  now  assigned  as  error. 

Peck,  for  the  plaintiff  in  error,  cited  Paley  on  Agency,  235, 
245,  note  d.;  Fisher  v.  Campbell,  9  Porter,  210;  Nixon  v. 
Hyseratt,  6  J.  R.  58;  Gibson  v.  Colt,  7  ib.  390;  Fenn  v.  Har- 
rison, 3  T.  R.  757;  Jeffrey  v.  Bigelow,  13  Wend.  522;  Per- 
kins V.  Washington,  In.  Co.  4  Cowen,  659. 

Chilton,  contra,  cited  Story  on  Agency,  126,  notes  1,2; 
McGill  V.  Hauffman,  4  S.  &  R.  317;  Phillips'  Ev.  by  C.  &  H. 
168,  et  sitp.  180,  604. 

GOLDTHWAITE,  J.— x\ccording  to  our  understanding  of 
this  case,  the  nature  or  the  extent  of  the  agent's  authority,  was 
entirely  immaterial,  and  therefore  the  witness  was  properly 
enongh  allowed  to  testify  to  the  declarations  made  by  him 
when  the  note  was  given,  and  which  we  must  presume  induced 
the  defendants  to  give  it. 

,.  ^The  cases  cited  by  the  counsel  for  the  plaintiff  in  error,  on- 
ly go  to  prove  that  the  principal  is  not  bound  for  the  unauthor- 
ised act  of  his  agent.  It  is  not  important  to  this  case  to  deny 
such  a  positioji,  because  it  is  not  the  condition  in  which  the  par- 
iy  stands  in  connexion  with  this  suit.  No  attempt  is  made  to 
charge  the  principal,  but  the  defendants  simply  deny  that  they 
are  bound  by  this  note,  because  it  was  procured  by  fraud. — 
Whether  the  agent  was  invested  with  authority  by  the  princi- 
pal to  perpetrate  it,  or  whether  there  was  an  entire  absence  of 
such  authority,  is  immaterial,  for  the  reason  that  the  note  is 
void  for  .such  a  cause,  in  either  event ;  and  it  would  be  most  in- 
quitous  for  one,  claiming  a  benefit  from  the  fraudulent  act  of 
X  person  acting  as  his  agent,  to  say,  true  it  is,  a  fraud  may  have 
)een  practised,  but  it  was  unauthorised  by  me,  and  therefore,  I 
will  compel  the  payment  of  the  note  which  has  been  taken  for 
ny  benefit. 

The  fraud,  if  it  attaches  to  the  security,  will  vitiate  it,  and 
he  principal  cannot  be  permitted  to  disavow  the  act,  as  with- 
'Ut  authority,  and  immediately  reap  the  benefit  of  it,  as  crea- 
ing  a  valid  contract. 
Let  the  judgment  be  afiirmed. 
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Catlin,  Peeples  &  Co.  v.  Gilders,  ex'r  &  ex'rx. 

1.  Upon  the  margin  of  the  judgment  entry,  the  suit  was  stated  against  the  de- 
fendants in  the  firm  name  ;  the  process  had  been  served  on  one  of  the  defen. 
dants,  and  he  only  pleaded ;  the  judgment  recites  that  the  parties  came  by 
their  attornies,  and  the  jury  were  empannelled  to  try  the  issue  joined — Held, 
that  the  reasonable  inference  is,  that  they  only  appeared  who  were  parli«s  lo 
the  issue  tried. 

2,  Where,  in  an  action  on  a  promissory  note,  the  defendant,  by  his  plea,  puts  in 
issue  the  rnaking  of  the  note,  if  it  is  correctly  described  in  the  declaration,  it 
should  be  permitted  to  be  read  to  the  jury,  without  any  additional  evidence 
that  the  plaintifFmay  offer  proof  of  its  genuineness,  and  to  show  that  it  is  the 
defendant's  act. 

■3.  One  of  the  partners  of  a  firm,  when  sued  upon  fi  promissory  note  made  in  the 
name  of  the  concern,  after  its  dissolution,  by  another  of  the  late  partners,  can 
not,  for  the  purpose  of  showing  that  it  was  not  made  by  his  authority,  give  evi- 
dence of  what  he  had  said  in  regard  to  other  aotes,  made  under  similar  circum- 
stances. 

4.  It  is  competent  for  partners,  upon  the  dissolution  of  their  partnership,  to  invest 
each  other,  or  any  one  of  their  number,  with  authority  to  borrow  money,  and 
make  notes  upon  their  joint  account,  in  order  to  pay  the  debts  of  the  firm  ;  and 
where  such  anautiiority  is  conferred,  the  statement  of  one  of  them, 'upon  ob- 
taining a  loan  of  money,  that  it  was  to  be  applied  in  payment  of  a  firm  debt,  i» 
evidence  against  the  others. 

5.  The  extent  to  which  partners  may  pledge  the  responsibility  of  each  other,  is 
not  to  be  determined  from  the  articles  of  partnership  under  which  they  asso- 
ciated, but  from  the  character  of  their  dealings,  and  the  manner  in  which  ihcy 
hold  themselves  out  to  the  world. 

6.  The  Court  may,  with  propriety,  refuse  to  permit  a  defendant,  who  has  offered 
evidence  to  the  jury,  to  withdraw  the  same,  and  demur  to  that  adduced  by'lhe 
plaintiff. 

7.  It  is  not  necessary,  to  entitle  the  plaintiff  to  recover,  that  the  proof  in  his  fa. 
vor  should  be  conclusive  ;  but  if  the  evidence  establishes  prima /acie,  a  good 
cause  of  action,  it  is  quite  sufficient. 

8.  Under  the  common  count,  upon  an  account  stated,  a  promissory  note  is  ad- 
missible evidence,  without  any  proof  of  its  consideration. 

THE  testator  of  the  defendants  in  error,  brought  an  action 
of  assumpsit,  in  the  Circuit  Court  of  Tallapoosa,  against  the 
plaintiffs,  on  a  promissory  note,  of  which  the  following  is  a 
copy.  "Six  months  after  date,  we,  or  either  of  us,  promise  to 
pay  Sinnort  Gilder  or  bearer,  the  sum  of  one  thousand  dollars, 
for  value  received,  this  14th  day  of  March,  1837. 

Cathn,  Peeples  &.  Co." 

The  writ  was  executed  on  Peoples  only,  but  the  plaintiff  de- 
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clared  against  him,  together  with  Henry  Catlin  and  John  D. 
Saunders,  as  surviving  partners  of  Joseph  C.  Heard.  Peeples 
alone  pleaded, 

1.  That  the  note  was  not  made  by  him,  nor  by  any  one  au- 
thorised by  him. 

2.  That  he  was  not  a  member  of  the  firm  of  Catlin,  Peeples 
<fc  Co.  at  the  time  the  note  was  made,  and  that  it  is  not  his  act. 

3.  Non  assumpsit. 

All  of  which  pleas  are  verified  by  affidavit. 

Pending  the  suit,  Gilder  died,  and  it  was  revived  in  the  name 
of  his  executor  and  executrix,  and  tried  by  a  jury,  who  return- 
ed a  verdict  in  favor  of  the  plaintiffs. 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  the  pre- 
siding Judge.  From  the  bill  of  exceptions,  it  appears  that  a 
witness,  offered  by  the  plaintiffs,  testified  that  the  note  in  suit, 
was  signed  by  Henry  Catlin;  that  Catlin  and  Peeples,  and  per- 
haps other  members  of  the  firm,  informed  him,  that  the  firm 
was  composed  of  Henry  Catlin,  Rufus  D.  Peeples,  (the  defen- 
dant) John  D.  Saunders  and  Joseph  C.  Heard.  That  this  in- 
formation was  given  him  in  1835,  and  that  he  afterwards  un- 
derstood Heard  was  dead,  but  when  he  died,  or  when  the  firm 
was  dissolved,  witness  could  not  state  ;  and  further,  that  it  was 
an  ordinary  mercantile  concern,  dealing  in  goods,  wares  and 
merchandize.  Upon  this  evidence,  the  plaintiffs  offered  to  read 
the  note  to  the  jury,  when  the  defendant  offered  a  witness  to 
prove,  that  Heard  died  before  the  date  of  the  note,  but  the  Court 
rejected  the  evidence,  stating  that  it  would  be  competent  for 
the  defendant  to  offer  the  witness  after  the  plaintiffs  had  gone 
through  with  their  evidence ;  and  that  plaintiffs  might  read 
their  note  to  the  jury.     Thereupon  the  defendant  excepted,  &c. 

The  defendant  then  proved  that  Joseph  C.  Heard  died  about 
the  15th  February,  1837,  and  offered  to  prove  that  Henry  Cat- 
lin, after  the  death  of  Heard,  executed  new  notes  in  the  name 
of  Catlin,  Peeples  &  Co.  which  notes  Peeples  had  refused  to  re- 
cognize, or  pay;  to  the  proof  of  this  latter  fact  of  disaffirmance 
on  the  part  of  Peeples,  the  plaintiffs  objected,  and  their  objec- 
tion was  sustained.     Thereupon  the  defendant  excepted,  &c. 

The  defendant  having  closed  his  evidence,  the  plaintiffs  in- 
troduced a  witness,  who  stated,  that  Peeples  informed  him  in 

June,  1837,  that  the  firm  of  Catlin,  Peeples  &  Co.  was  dissolv- 
U 
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ed,  as  to  making  new  contracts,  but  the  survivors  iiad  the  right 
to  use  the  firm  name  to  borrow  money  to  settle  old  debts, 
and  to  settle  up  its  old  debts;  and  that  he  expected  the  money 
Gatlin  had  borrowed  from  the  witness,  was  obtained  for  that 
purpose.  The  witness  further  stated,  that  the  plaintiff's  testa- 
tor resided  in  the  neighborhood  of  the  place,  where  the  firm 
had  carried  on  their  mercantile  business.  To  the  introduction 
of  this  proof,  as  to  the  borrowing  of  money,  the  making  a  note 
to  the  witness  therefor,  and  the  statements  of  Peeples,  the  de- 
fendant objected;  but  his  objection  was  overruled;  and  there- 
upon he  excepted,  &c. 

The  plaintiflfs  introduced  another  witness,  who  testified,  that 
between  the  20th  of  January  and  the  first  of  February,  1837,  he 
was  informed  by  Henry  Catlin,  that  he  had  made  a  contract 
with  one  Edwards,  a  hog-drover,  on  behalf  of  the  firm  of  Cat- 
lin, Peeples  &  Co.  for  the  purchase  of  a  number  of  pork  hogs. 
Witness  resided  where  the  firm  had  done  business,  and  was 
employed  by  Catlin  to  pickle  the  pork  for  the  firm.     Witness, 
under  a  written  order  from  Catlin,  sold  some  of  the  pork  for  the 
firm,  and  in  addition,  made  other  sales  on  behalf  of  the  firm; 
the  remainder  of  the  pork,  together  with  the  goods  of  Catlin, 
Peeples  &.  Co.  on  hand,  were  sold  at  auction  in  June,  1837,  in 
the  presence  of  Peeples.  The  note  in  suit,  was  given  for  money 
borrowed  of  Gilder,  by  Catlin,  at  or  about  the  time  of  the  loan, 
the  latter  stating  it  was  to  pay  for  the  pork. purchased  as  afore- 
said.    The  witness  further  stated,  that  the  firm  dealt  in  dry 
goods  and  groceries,  traded  with  the  Indians,  and  were  in  the 
habit  of  trading  in  any  thing  on  which  they  could  make  money ; 
but  did  not  buy  lands  nor  mules,  nor  did  he  know  of  any  pork 
having  been  purchased  by  them,  except  as  already  stated. — 
That  Catlin,  Heard  and  Saunders  were  the  active  co-partners 
in  the  firm ;  that  Peeples  resided  some  miles  distant,  and  was 
not  actively  engaged  in  the  concern;  that  he  does  not  know 
whether  the  defendant  knew  any  thing  about  the  purchase  of 
the  pork,  the  borrowing  of  the  money,  or  giving  of  the  note; 
nor  does  he   know  that  Peoples  ever  derived  any  benefit  from 
the  sale  of  the  pork.     The  pork  was  purchased  befofe  the  death 
of  Heard,  but  the  money  was  borrowed,  and  the  note  made  af- 
ter that  event.     The  defendant  objected  to  the  evidence  as  to 
lite  purchase  of  the  porky  the  borrowing  of  the  money,  and  the 
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declarations  of  Catlin  at  the  time  it  was  borrowed,  as  to  the 
manner  in  which  it  was  to  be  appropriated;  it  not  appearing 
that  Peoples  was  privy  thereto ;  but  the  Court  overruled  the  ob- 
jection, remarking  that  the  plaintiffs  had  laid  a  predicate  for 
such  evidence,  by  proving  the  admission  of  Peeples,  that  the 
survivors  had  authority  to  use  the  firm  name  to  settle  its  old 
debts.     Thereupon,  the  defendant  excepted,  <fcc. 

The  plaintiff  then  introduced  another  witness,  who  testified, 
that  in  the  spring  of  1838,  she  heard  a  conversation  between 
Saunderi  and  the  defendant,  in  which  the  former  remarked, 
that  he  had  just  received  a  dun  for  money  due  from  the  firm  to 
old  Mr.  Catlin,  of  Wetumpka,  and  that  there  was  a  debt  due 
to  old  Mr  Gilder,  for  money  borrowed,  when  it  could  be  ob- 
tained no  where  else ;  that  old  Mr  Gilder  was  an  honest  man, 
and  ought  to  be  paid.  In  reply,  the  defendant  said,  "  we  must 
do  the  best  we  can — it  ought  to  be  paid."  Here  the  plaintiff 
closed  his  evidence. 

The  defendant  then  offered  the  original  articles  of  co-part- 
nership, by  which  Catlin,  Peeples  &  Co.  became  associated  in 
business,  and  proposed  to  prove  their  execution  by  the  sub- 
scribing witness ;  these  articles  provided  for  dealing  in  mer- 
chandize, at  a  place  therein  designated:  he  proposed  further- to 
show,  by  proof  a/iMnc?e,  that  the  purchase  of  pork  by  any  mem- 
ber of  the  firm,  was  without  the  scope  of  the  partnership  deal- 
ings. All  which  was  rejected,  on  the  ground  that  the  testimo- 
ny last  adduced,  was  rebutting  evidence,  in  answer  to  that 
previously  offered  by  the  defendant,  and  according  to  the  prac- 
tice of  the  Court,  the  introduction  of  additional  proof,  was  not 
permissible.     Thereupon,  the  defendant  excepted,  &c. 

The  defendant  then  proposed  to  withdraw  from  the  jury,  the 
evidence  offered  by  him,  and  to  demur  to  the  plaintiffs  evidence, 
but  the  Court  decided  that  the  plaintiff  at  this  stage  of  the  pro- 
ceeding, could  not  be  compelled  to  join  in  a  demurrer — that 
the  defendant  could  not  withdraw  his  evidence ;  and  the  Court 
would  not  allow  him  to  do  so.  And  thereupon,  the  defendant 
excepted. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury, 

1.  That  having  denied,  on  oath,  the  making  of  the  note  in 
suit,  it  was  incumbent  on  the  plaintiffs  to  prove  his  liability, 
and  on  failure  of  such  proof,  the  jury  should  find  for  the  defen- 
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dant  on  the  first  count,  which  charge  the  Court  gave  with  this 
qualification,  that  it  was  necessary  for  the  plaintiffs  to  make 
out  a  prima  facie  case. 

2.  That  the  death  of  one  of  the  partners  put  an  end  to  the 
partnership,  and  if  the  jury  believed  from  the  evidence,  that 
the  note  mentioned  in  the  first  count  was  executed  after  the 
death  of  one  of  the  firm,  without  the  consent  of  the  defendant, 
he  is  not  liable  thereon;  which  charge  the  Court  gave,  with 
this  qualification,  that  if  the  surviving  partners  consented  to  the 
giving  of  such  a  note,  or  had  subsequently  ratified,  or  recog- 
nized the  act,  they  should  find  for  the  plaintiffs  ;  for  in  such 
case,  the  note  would  be  good  against  the  survivors,  and  void  as 
to  the  representatives  of  the  deceased  partner. 

3.  That  if  there  was  no  other  consideration  than  such  as  was 
liquidated  and  settled  by  the  giving  of  the  note  in  controversy, 
the  plaintiffs  mnst  recover  on  the  note,  or  not  at  all,  unless  he 
has  offered  to  cancel  or  return  it ;  which  charge  the  Court  re- 
fused to  give,  but  instructed  the  jury,  that  the  plaintiffs  might 
give  the  note  in  evidence,  under  the  common  counts,  and  re- 
cover upon  them. 

4.  That  to  make  the  defendant  liable  for  a  contract  made  by 
Catlin  for  the  purchase  of  hogs,  it  was  necessary  that  the  plain- 
tiffs should  show  that  the  purchase  of  such  stock  came  within 
the  scope  of  the  partnership  dealings  of  the  late  firm  of  Cat- 
lin, Peeples  &  Co.  or  that  it  was  assented  to,  by  the  defendant; 
which  charge  the  Court  refused  to  give  as  prayed;  but  charg- 
ed, that  if  the  plaintiffs  had  proved  a  general  partnership,  the 
jury  might  presume  the  purchase  of  hogs  was  embraced,  and 
if  such  a  partnership  had  been  proved,  it  was  incumbent  on  the 
defendant  to  show,  that  the  purchase  of  hogs  did  not  come 
within  the  scope  of  its  dealings.  To  the  refusal  of  the  Court  to 
charge  the  jury  as  prayed,  and  to  the  charges  given,  the  de- 
fendant, excepted,  &c.  And  judgment  was  rendered  in  favor 
of  the  plaintiffs  against  the  defendants.  The  judgment  entry 
recites,  that  the  parties  came  by  their  attornies,  and  this  is  the 
only  evidence  in  the  record  of  the  appearance  of  the  defendants 
not  served  with  process.  From  the  judgment  of  the  Circuit 
Court,  a  writ  of  error  is  prosecuted  to  this  Court. 

Baylor,  for  the  plaintiff"  in  error,  insisted  that  the  partner- 
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ship  of  Catlin,  Peeples  &  Co.  was  dissolved  by  the  death  of 
Heard,  and  that  the  note  in  suit  being  made  by  Catlin,  impos- 
ed no  liability  upon  the  defendant,  Peeples ;  that  the  evidence 
idduced  to  show  his  assent  to  the  making  of  the  note,  and  that 
1e  derived  a  benefit  from  it,  was  too  indirect  and  indefinite  to 
luthorise  its  admission. 

Again,  a  judgment  is  rendered  against  all  the  parties  declar- 
?,d  against,  though  Peeples  only  was  served  with  process,  and 
appeared.     Such  a  judgment  cannot  be  sustained. 

The  charges  of  the  Court  are  not  free  from  objection ;  and 
the  fourth  charge  prayed,  should  have  been  given.  It  merely 
affirms  the  familiar  principle,  that  a  partnership  cannot  be 
bound  by  the  act  of  one  of  its  members,  not  within  the  scope  of 
its  dealings. 

Harris,  for  the  defendant.  The  judgment  shows  that  the 
parties  came  by  their  attornies,  and  the  presumption  is,  that 
all  who  are  declared  against,  appeared. 

The  note  being  made  in  the  partnership  name,  it  will  be  in- 
tended that  it  was  given  for  a  partnership  debt.  Chitty  on 
Bills,  617;  Vallett  v.  Parker,  6  Wend.  Rep.  619. 

The  admissibility  of  evidence  is  to  be  determined  by  the 
Court,  its  sufficiency  by  the  jury.  Clifton  v.  Grayson,  2  Stewt. 
Rep.  412 ;  Bell  v.  Rhea,  Conner  &  Co.  1  Ala.  Rep.  N.  S.  85.   • 

The  admission  of  the  defendant's  testimony  after  the  plain- 
tiffs had  closed  their  rebutting  evidence,  was  a  matter  within 
the  discretion  of  the  Court,  and  consequently,  not  revisable. — 
James,  et  al.  v.  Tait,  et  al.  8  Porter's  Rep.  476;  Towns  v. 
Riddle,  1  Ala.  Rep.  N.  S.  694  ;  2  Phillips'  Ev.  C.  &  H.'s  notes, 
712,  717. 

The  Circuit  Court  properly  refused  to  compel  the  plaintiffs 
to  join  in  a  demurrer  to  the  evidence.  Alexander  v.  Fitzpat- 
rick,  4  Porter's  Kep.  405. 

The  note  was  evidence  under  the  money  counts.  Hightow- 
er  V.  Ivey,  2  Porter's  Rep.  308;  Hunley  v.  Willis,  Lang  &  Co. 
5  ibid.  154 ;  Gillespie,  et  al.  v.  Wesson,  7  ibid.  454. 

The  admissions  of  a  partner,  though  not  a  party  to  the  suitjis 
evidence  as  to  joint  contracts  against  any  other  partner,  as 
well  after  the  determination  as  during  the  existence  of  the  part- 
nership.    Chitty  on  Bills,  617. 
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COLLIER,  C.  J — In  Gilbert,  e«  al.  v.  Lane,  3  Porter's  Rep. 
267,  the  writ  issued  against  several  defendants,  but  was  execu- 
ted upon  one  only.  In  the  margin  of  the  judgment  entry,  the 
names  of  all  the  defendants  were  stated  at  length,  and  the  judg- 
ment recited  that  the  defendants  came  by  their  attorney,  and 
say  nothing  in  bar  of  the  plaintiff's  action,  &c.  The  Court  held 
that,  "the  names  of  all  the  defendants  on  the  margin  of  the  en- 
try, and  the  statement  in  the  entry,  that  the  defendants  appear- 
ed by  their  attorney,  show  clearly  that  the  three  defendants  all 
appeared  in  the  suit."  That  case  is  clearly  distinguishable 
from  the  case  at  bar;  here,  but  one  of  the  defendants  pleaded, 
so  that  as  to  him  only,  the  case  could  regularly  have  been  sub- 
mitted to  the  jury  ;  and  when  it  is  said  that  the  parties  came 
by  their  attornies,  the  reasonable  inference  is,  that  they  only 
came,  who  had  made  up  an  issue  to  be  tried  by  the  jury.  Had 
the  defendants  who  had  not  appeared  and  pleaded,  have  at- 
tempted to  litigate  the  facts,  the  Court  would  doubtless  have 
denied  to  them  the  right  to  do  so,  if  objected  to  by  the  plain- 
tiffs, because  they  had  not  interposed  in  a  legal  form,  a  denial 
of  the  plaintiffs  cause  of  action.  This  reasoning  is  not  opposed 
by  any  thing  appearing  in  the  record.  The  names  of  the  de- 
fendants are  not  set  out  at  length  in  the  margin  of  the  judg- 
ment; they  are  styled  as  Catlin,  Peeples  &  Co.  and  the  recital 
in  the  entry,  is  not  that  the  defendants  came,  &c.  but  that  the 
parties  came  by  their  attornies,  and  that  the  jury  were  empan- 
nelled  "  to  try  the  issue  joined,"  thus  excluding  the  presumption, 
that  the  liability  of  the  defendants  who  were  not  parties  to  the 
issue,  were  to  be  determined  by  the  jury.  Nor  does  the  ver- 
dict assume  to  charge  the  defendants;  it  is  a  mere  finding  of  the 
issue  in  favor  of  the  plaintiffs,  and  an  assessment  of  their  dam- 
ages; but  it  is  the  judgment  consequent  upon  the  verdict,  which 
determines  they  are  liable.  From  what  we  have  said,  it  fol- 
lows that  the  judgment  of  the  Circuit  Court  is  erroneous  in 
having  been  rendered  against  defendants,  who  had  neitlier  been 
served  with  process  nor  appeared. 

We  might  here  close  this  opinion,  but  as  other  questions  of 
law  are  raised  upon  the  record,  and  have  been  discussed  at  the 
bar,  it  is  proper  to  consider  them,  that  a  guide  may  be  furnished 
for  the  ulterior  action  of  the  Court  below. 

In  respect  to  the  admissibility  of  the  note  on  which  the  ac- 
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tion  was  brought,  there  was  no  necessity  for  proving  it  to  have 
been  made  by  the  parties  declared  against,  or  either  of  them, 
before  reading  it  to  the  jury  as  evidence  ;  if  it  was  correctly 
described  in  the  declaration,  the  defendant  could  not  be  allow- 
ed to  insist  before  the  Court,  that  it  should  be  excluded  from 
the  jury,  because  it  was  not  his  act.  The  parties  had  already 
joined  issue  upon  that  point,  and  agreed  to  refer  to  the  jury  the 
examination  of  the  facts,  and  the  first  step  in  the  trial,  was  the 
production  of  the  note;  for  until  that  was  before  the  jury,  the 
plaintiffs  could  not  have  introduced  their  evidence  to  disprove 
the  defendant's  plea.  A  question  very  similar  in  principle,  was 
raised  in  the  case  of  Bell  v.  Rhea,  Conner  &  Co.  1  Ala.  Rep. 
N.  S.  83.  In  that  case,  it  appeared  that  the  defendants  in  er- 
ror declared  on  a  promissory  note,  payable  to  them,  by  the 
name  of  Rhea,  Conner  &  Co.  under  the  plea  of  non  assumpsit, 
it  was  objected  in  the  Court  below,  that  the  note  was  not  ad- 
missible evidence,  until  the  plaintiffs  proved  that  they  were  th^ 
individuals  composing  the  firm,  to  whom  the  note  was  payable, 
but  the  objection  was  overruled,  and  the  question  here  made, 
was,  whether  the  note  had  been  properly  admitted.  This 
Court  say,  "  the  note  was  properly  described  in  the  declaration, 
and  clearly  tended  to  prove  a  very  material  part  of  the  plains 
tiffs  case  ;  it  was  the  first  and  indispensable  link  in  the  chain  of 
evidence,  which  was  to  establish  his  case ;  and  being  excluded, 
no  matter  how  just  his  demand,  he  could  not  have  recovered." 
Further,  '*the  true  rule  seems  to  be  where  the  evidence  is  un- 
objectionable in  itself,  and  tends  to  prove  a  material  fact  in  is- 
sue, it  should  be  allowed  to  go  the  jury,  who  are  the  proper 
judges  of  the  effect  to  be  given  to  it.  No  inconvenience  can 
result  from  this  rule,  in  practice,  since  the  Court  can  always  in- 
struct the  jury  as  to  the  sufficiency  of  evidence."  To  the 
same  effect  is  Emerson  and  another  v.  The  Providence  Hat 
Man.  Co.  12  Mass.  Rep.  237, 244.  These  cases  are  conclusive 
to  show,  that  the  Circuit  Court  very  properly  rejected  the  evi- 
dence, by  which  the  defendant  proposed  to  show  to  the  Court 
that  the  note  declared  on,  was  not  made  by  him,  or  his  authori- 
ty ;  and  that  the  permission  of  the  plaintiffs  to  place  it  before  the 
jury,  even  without  additional  evidence,  would  have  been  reg- 
ular. 

As  a  general  rule,  a  party  cannot  give  evidence  of  his  decla- 
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rations  for  the  purpose  of  establishing  a  demand  in  his  favor,  or 
to  resist  a  recovery  against  himself.  The  application  of  this 
principle,  to  the  offer  of  the  defendant  to  prove  that  he  had  re- 
fused to  recognize  or  pay  some  notes  made  by  Catlin,  in  the 
name  of  Catlin,  Peeples  &  Co.  after  the  death  of  Heard,  shows 
that  such  evidence  w^as  inadmissible. 

Although  the  death  of  Heard,  ipso  facto,  dissolved  the  part- 
nership of  Calhn,  Peeples  &  Co,  yet  it  was  competent  for  the 
survivors  to  invest  each  other,  or  any  one  of  their  number,  with 
authority  to  borrow  money,  and  make  notes  upon  their  joint  ac- 
count, in  order  to  pay  the  debts  of  the  firm.  And  it  was  per- 
missable  for  the  plaintiffs  to  show  that  the  defendant  recogniz- 
ed the  authority  of  the  other  surviving  partners,  thus  to  pledge 
his  responsibility,  by  proof  of  his  admissions  or  declarations  to 
that  effect.  If  the  survivors  conferred  such  an  authority  upon 
each  other,  the  statement  of  one  of  them  upon  obtaining  a  loan 
of  money,  that  it  was  to  be  applied  in  payment  of  the  firm  debts, 
would  be  evidence  against  the  others.  This  is  implied  from  the 
nature  of  the  power  granted,  which  makes  each  the  agent  of 
the  other  for  a  defined  and  specific  purpose,  but  as  it  respects 
third  persons  who  may  lend  money,  they  are  agents  for  the  pur- 
pose of  borrowing  generally;  otherwise  the  lender  for  his  own 
protection  would  be  compelled  to  look  to  the  application  of  the 
loan — an  idea  which  cannot  be  tolerated. 

The  purpose  for  which  a  partnership  was  created,  and  the 
extent  of  the  authority  of  the  individual  members,  is  not  to  be 
limited  by  the  articles,  under  which  their  connection  was  form- 
ed, but  is  to  be  ascertained,  rather  from  the  character  of  their 
dealings,  and  the  manner  in  which  they  hold  themselves  out  to 
the  world.  In  respect  to  the  firm  of  Catlin,  Peeples  &  Co.  one 
witness  says  they  dealt  in  dry  goods  and  groceries,  and  were 
in  the  habit  of  trading  in  any  thing  on  which  they  could  make 
money.  Taking  this  statement  as  literally  true,  and  it  cannot 
be  questioned,  that  Catlin  might,  during  the  continuance  of  the 
partnership,  have  purchased  hogs  or  other  stock,  on  account  of 
the  firm.  Conceding  that  the  Court  had  no  discretion  as  to  ad- 
mitting or  rejecting  the  evidence  oflered  after  the  plaintiffs  had 
closed  their  testimony  in  answer  to  the  defendant,  yet  from 
what  we  have  said  it  is  apparent  that  the  defendant  was  not 
prejudiced  by  the  exclusion  of  the  articles  of  partnership— 
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these  operated  inter  paries,  but  could  not  override  the  effect 
of  their  general  course  of  dealing,  so  far  as  the  plaintiffs  were 
concerned. 

The  refusal  of  the  Circuit  Court  to  permit  the  defendant  to 
withdraw  from  the  jury,  the  evidence  he  had  offered,  and  to 
demur  to  that  adduced  by  the  plaintiffs,  was  certainly  correct. 
A  party  who  has  offered  evidence  to  the  jury,  cannot  be  per- 
mitted to  demur  to  the  facts  which  his  adversary  has  proved  : 
Young  V.  Black,  7  Cranch's  Rep.  565;  Pawling,  and  others  v. 
The  United  States,  4  Cranch's  Rep.  219  ;  Pharr  &  Beck  v. 
Bachelor,  at  June  Term,  '41.  And  a  Court  could  not,  with  a 
just  respect  for  the  administration  of  the  laws,  permit  a  party 
to  speculate  upon  the  chances  of  success,  by  first  offering  evi- 
dence to  the  jury,  and  then,  when  he  has  ascertained  it  to  be 
unsafe  to  entrust  his  case  to  them,  to  ask  leave  to  withdraw  his 
evidence,  that  he  may  submit  to  the  decision  of  the  Court. 

In  i-egard  to  the  charges  prayed,  and  refused,  or  given  to  the 
jury,  we  will  consider  them  in  the  order  in  which  they  are  sta- 
ted in  the  bill  of  exceptions.  The  Court  gave  the  first,  as  ask- 
ed, that  is,  it  instructed  the  jury,  that  the  plaintiffs  must  show 
the  defendant's  liability  to  pay  the  note  sued  on,  qualifying  the 
charge,  with  the  remark,  that  the  proof  need  not  be  conclusive. 
but  that  it  was  necessary  for  the  plaintiffss  to  make  out  their 
case,  by  showing,  prima  facie  a  right  to  recover.  The  Court 
gave  the  second  charge  prayed,  affirming  that  the  death  of 
Heard,  operated  a  dissolution  of  the  partnership  of  Catlin,  Pee- 
ples, &.  Co.  and  that  if  the  note  in  suit,  was  executed  after  such 
dissolution,  without  defendant's  consent,  he  is  not  liable.  But 
in  addition,  the  Court  say  if  the  surviving  partners  consented 
to  the  giving  of  such  note  or  ratified  or  recognized  the 
act,  they  should  find  for  the  plaintiffs ;  for  in  such  case  the  note 
would  be  good  against  the  survivors,  and  void  as  to  the  repre- 
sentatives of  the  deceased  partner.  The  correctness  of  the 
qualification  of  the  first  charge  is  too  plain  for  argument,  and 
the  addition  to  the  second,  has,  in  the  view  taken  of  another 
part  of  the  case,  been  shown  to  be  in  conformity  to  law. 

The  third  charge  asked,  supposes,  that  a  promissory  note  is 
not  evidence  under  a  count  upon  an  account  stated,  but  to  en- 
title the  plaintiffs  to  recover,  under  such  a  declaration,  the  con- 
sideration of  the  note  must  be  shown.     This  charge  was  pro- 
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perly  refused,  and  the  note  held  to  be  sufficient  evidence  in  it- 
self. Authorities  are  ample  to  show,  that  the  law  requires  no 
other  evidence  than  the  note  itself:  Chitty  on  Bills,  9  Am.  ed. 
596;  Hunley  v.  Willis,  Lang  &  Co.  5  Porter's  Rep.  154;  Gil- 
laspie,  et  al.  v.  Wesson,  7  ibid  454. 

But  the  fourth  charge  prayed,  should  have  been  given.  It^ 
was  a  request  of  the  Court  to  declare  a  well  settled  principle 
in  the  law  of  partnership,  viz :  that  partners  are  not  liable  for 
each  others  acts,  to  a  greater  extent,  than  they  appear  by  their 
general  course  of  dealing  to  have  authorised.  Under  the  state 
of  the  pleadings,  such  an  instruction  was  proper,  and  being  so, 
the  defendant  was  entitled  to  have  it  given,  in  the  terms  in 
which  it  was  asked.  If  the  Court  supposed,  that  a  charge 
thus  general,  was  calculated  to  mislead,  or  embarrass  the  jury, 
its  effect  and  meaning  could  have  been  explained.  It  is  unne- 
cessary to  consider  the  last  instruction  given,  for  conceding 
it  to  have  been  correct,  it  can't  cure  the  error  of  the  refusal  to 
charge  as  asked. 

This  view  disposes  of  the  case  as  presented,  and  the  conse- 
quence is;^  the  judgment  is  reversed,  and  the  cause  remanded. 


The  State  v.  Primrose. 

1.  A  person  who  removed  to  the  territory  of  Louisiana  after  the  treaty  of  Paris, 
in  1803,  and  before  its  admission  into  the  Union  as  a  State,  and  was  an  inhabi. 
tant  thereof  from  the  time  of  his  removal  until  after  the  adoption  of  the  State 
Constitution,  and  its  admission  into  the  Union,  does  not  thereby  become  a  citi- 
zen of  the  United  States. 

On  points  novel  and  difficult,  from  the  Circuit  Court  of  Mor 
bile. 

THE  defendant  was  indicted  in  the  Court  below,  for  a  libel, 
and  pleaded  in  abatement,  that  one  of  the  grand  jurors,  by 
whom  the  bill  of  indictment  was  found,  was  not  a  citizen  of 
the  United  States,  but  was  an  alien,  and  a  subject  of  the  Queen 
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of  Great  Britain.  Issue  being  taken  on  the  plea,  it  appeared 
in  evidence,  that  the  juror  was  born  in  Ireland,  and  came  to 
tl\^  United  States,  in  the  year  one  thousand  eight  hundred  and 
nine,  being  then  over  the  age  of  twenty-one,  and  came  to  Lou- 
isiana, in  the  year  one  thousand  eight  hundred  and  eleven,  and 
remained  there,  until  the  year  one  thousand  eight  hundred  and 
fourteen,  at  which  time  he  came  to  Mobile,  in  the  now  State  of 
Alabama,  where  he  has  lived  ever  since  ;  and  there  being  no 
proof  that  said  juror  had  ever  been  naturahzed,  under  any  act 
of  Congress,  or  in  any  other  manner  than  as  above  stated,  the 
Court  directed  the  jury  to  find  the  issue  for  the  State;  but  con- 
sidering the  question  novel  and  difficut,  reserved  it  for  the  re- 
vision of  this  Court. 

Attorney  General,  for  the  State. 
Campbell,  contra. 

ORMOND,  J. — The  question  to  be  determined  is,  whether 
the  fact,  that  a  person  was  an  inhabitant  of  the  Territory  of 
Louisiana,  previous  to  its  admission  into  the  Union,  by  virtue 
of  the  act  of  Congress  of  the  20th  February,  1811,  will  consti- 
tute such  person  a  citizen  of  the  United  States.  This  act, 
which  was  to  enable  "the  people  of  the  Territory  of  Orleans 
to  form  a  constitution  and  State  government,  and  for  the  ad- 
mission of  such  State  into  the  Union,  on  an  equal  footing  with 
the  original  States,"  authorizes  the  "  inhabitants"  of  the  Terri- 
tory to  form  for  themselves  a  constitution  and  State  govern- 
ment, &c. 

As  the  citizenship  of  the  juror,  is  supposed  to  flow  from  his 
being  an  inhabitant  of  the  Territory  of  Louisiana,  at  the  time 
of  the  passage  of  the  act  of  Congress  of  1811,  previously  cited, 
it  becomes  necessary  to  consider  the  precise  import  of  a  term, 
from  which  such  consequences  are  to  arise.  By  the  term,  in- 
habitant of  a  place,  or  country,  we  understand  one  who  has  his 
domicil,  or  fixed  residence  there,  in  opposition  to  one  who  is  a 
mere  sojourner  or  temporarily  resident  in  the  place,  or  country: 
Bouviere's  Law  Die.  504;  1  Dall.  480.  It  by  no  means  howev- 
er, follows,  that  an  inhabitant  is  a  subject  or  citizen;  a  foreigner, 
permanently  resident,  is  as  much  an  inhabitant,  as  if  he  were 
a  citizen,  or  subject. 
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By  the  term,  inhabitants,  therefore,  in  this  act,  was  merely 
meant  the  mass,  constituting  the  body  politic,  who  were  au- 
thorized to  form  a  State  constitution,  preparatory  to  admission 
into  the  Union.  It  certainly  was  not  the  intention  of  Congress', 
either  in  this,  or  in  any  of  the  other  acts  for  the  admission  of 
new  States  into  the  Union,  to  do  more  than  to  prescribe  the 
terms  on  which  such  State  might  be  admitted.  That  it  was  not 
intended  by  the  act,  to  confer  citizenship,  is  conclusively  shown 
by  the  2d  section  of  the  act  prescribing  the  qualifications  of  the 
voters  for  representatives  to  the  convention,  which  was  to  form 
the  State  constitution.  They  were  required  to  be,  free  white 
male  citizens  of  the  United  States,  having  resided  one  year  in 
the  Territory,  and  paid  taxes.  Now,  if  the  intention  had  been, 
that  by  the  admission  of  the  State  into  the  Union,  all  the  inhab- 
itants became  citizens  of  the  United  States,  there  would  have 
been  no  propriety  whatever,  in  confining  the  elective  franchise 
to  those  who  were  then  citizens. 

The  act  for  the  admission  of  Louisiana  into  the  Union,  does 
not  differ  in  any  important  particular  from  any  of  the  other 
acts  of  Congress,  passed  for  the  same  purpose,  before  and  since. 
The  act  for  the  admission  of  Alabama  into  the  Union,  is  pre- 
cisely similar,  and  if  the  pretension  set  up,  is  well  founded,  as 
the  juror  was  an  inhabitant  of  Alabama,  before,  and  at  the  time 
of  its  admission  into  the  Union,  there  would  be  no  necessity  to 
resort  to  his  residence  in  Louisiana,  to  establish  his  citizenshipj 
unless  the  fact,  that  the  Territory,  constituting  the  State  of 
Louisiana,  was  acquired  by  cession,  since  the  formation  of  the 
Federal  government,  affects  the  question.  But  we  apprehend, 
that  the  utmost  which  could  be  claimed  for  the  residents  of 
States  thus  circumstanced,  would  be,  that  they  should  be  plac- 
ed on  the  same  footing  with  those  residing  in  States,  formed 
from  the  public  domain,  which  belonged  to  the  States  at  the 
formation  of  the  Federal  comp  act. 

It  is  probable  that  the  decision  of  the  Court  below,  was  made 
on  the  supposition,  that  the  treaty  of  1803,  generally  called 
the  treaty  of  Paris,  by  which  Louisiana  was  acquired,  confer- 
red citizenship  on  the  juror.  The  3d  article  of  the  treaty,  pro- 
vides, "that  the  inhabitants  of  the  ceded  Territory,  shall  be  in- 
corporated in  the  union  of  the  United  States,  and  admitted  as 
soon  as  possible,  according  to  the  principles  of  the  Federal  con- 
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stitution,  to  the  enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States ;  and  in  the  mean 
time,  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property  and  the  religion  which  they  pro- 
fess :  1  vol.  Land  Laws,  U.  S.  43. 

There  can  be  no  doubt  that  all  persons,  who  at  the  date  of 
the  treaty  were  '•  inhabitants"  of  the  ceded  territory,  that  is, 
who  permanently  resided  there,  were  by  the  operation  of  the 
treaty  itself,  created  citizens  of  the  United  Slates,  and  they  are 
by  the  act  of  Congress  of  1811,  considered  as  citizens.  But  it 
is  impossible  to  suppose  that  the  French  government,  in  mak- 
ing this  stipulation  on  behalf  of  the  inhabitants  of  the  country 
they  were  ceding,  or  the  United  States,  in  acceding  to  it,  in- 
tended to  embrace  those  persons  who  might  become  inhabi- 
tants of  the  ceded  Territory,  at  any  after  period. 

We  have  been  informed  that  a  different  decision  has  been 
made  by  the  Courts  of  Louisiana  from  the  conclusion  here  at- 
tained. We  have  not  seen  the  report  of  the  case,  and  do  not 
know  whether  the  facts  are  the  same  as  in  this  case,  or  by  what 
reasons  the  decision  is  fortified:  it  cannot  therefore  influence  our 
judgment. 

In  our  opinion,  the  Court  erred  in  its  charge  to  the  jury,  and 
its  judgment  is  therefore  reversed,  and  the  cause  remanded. 
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Moore  v.  Bradford. 

1.  When  no  special  venue  is  disclosed  in  an  action  on  a  bill  of  exchange,  the 
place  of  drawing  will  be  inferred,  on  demurrer,  to  be  that  stated  in  the  mar- 
gin of  the  declaration. 

2.  When  a  verdict  is  found,  the  correctness  of  its  amount  can  not  be  enquired 
into  upon  a  writ  of  error. 

3.  Inland  bills  of  exchange  carry  damages,  when  protested  for  non-acceptance, 
by  virtue  of  the  statutes. 

4.  The  entering  of  a  nolle  prosequi  to  the  last  count  of  a  declaration,  does  not 
carry  with  it  the  breach  of  the  contract,  which  is  assigned  at  the  end  of  the 
declaration. 

Writ  of  error  to  the  Circuit  Court  of  Talladega. 

ASSUMPSIT  by  the  indorsee,  against  the  drawer  of  a  bill 
of  exchange,  for  6100  dollars.  The  declaration  contained  two 
counts;  the  first,  alleging  the  non-acceptance  of  the  bill,  pro- 
test and  notice;  and  the  second,  the  non-payment,  as  well  as 
the  non-acceptance  with  averments  of  protest  and  notice.  Each 
count  was  demurred  to,  and  after  demurrer,  the  plaintiff  enter- 
ed a  nolle  prosequi  as  to  the  second  count.  The  first  count 
alleges,  no  special  venue  as  the  place  where  the  bill  was  drawn, 
but  after  stating  its  date,  avers,  that  the  defendant  then  and 
there,  drew  his  bill  of  exchange.  The  county  of  Talladega, 
is  mentioned  in  the  margin  of  the  declaration.  The  bill  is 
drawn  on  a  commercial  firm  in  the  city  of  Mobile,  and  the  al- 
legations of  the  Court  show  a  presentment  for  acceptance,  re- 
fusal, protest  and  notice  to  the  defendant.  In  stating  the  liabil- 
ity of  the  defendant  for  damages,  it  avers  that  by  the  usage  and 
customs  of  merchants,  the  defendant  became  liable,  &c. 

The  Court  overruled  the  demurrer,  and  the  cause  was  sub- 
mitted to  a  jury,  which  returned  a  verdict  for  the  plaintiff,  on 
which  judgment  was  given. 

The  defendant  prosecutes  his  writ  of  error  and  insists  here, 

1.  The  demurrer  ought  to  have  been  sustained. 

2.  That  by  entering  the  nolle  prosequi,  as  to  the  second 
count,  no  sufficient  breach  of  the  contract  remained  in  the  de- 
claration. 
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3.  That  judgment  was  rendered  for  damages  when  none 
were  allowed  by  law. 

W.  B.  Maktin,  for  the  plaintiff  in  error. 
Chilton,  contra. 


GOLDTHWAITE,  J.— 1.  The  chief  objection  to  this  de- 
claration, is  that  it  does  not  sufficiently  appear  where  this  bill 
of  exchange  was  drawn,  so  as  to  enable  the  Court  to  deter- 
mine whether  it  is  inland  or  foreign,  which  the  plaintiff  in  error 
insists  is  necessary,  as  the  statute  gives  a  different  rule  for 
damages  in  either  case.  This  is  a  matter  which  cannot  well 
become  a  question  on  demurrer,  as  the  bill  will  be  presumed 
to  be  drawn  at  the  place  stated  as  the  venue  of  the  declaration, 
and  is  therefore  shown  to  be  an  inland  bill. 

2  and  3.  The  cause  having  been  determined  upon  an  issue, 
the  amount  of  the  verdict  cannot  be  questioned  on  error :  Moor 
V.  Coolidge,  1  Porter,  280;  but  if  it  could,  we  have  no  doubt  that 
damages  are  allowed  by  our  statutes  upon  the  protest  of  an  in- 
land bill  of  exchange  for  non-acceptance  :  Aik.  Dig.  328,  §  5. 

4.  The  nolle  prosequi  upon  a  second  count,  did  not  so  ope- 
rate as  to  strike  out  the  breach  of  the  contract,  even  if  that  is  to 
be  considered  as  attached  to  that  count,  instead  of  applying 
equally  to  both. 

The  judgment  is  affirmed. 
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PucKETT  V.  Pope. 


1.  Tlie  defendant  being  sued  on  the  exemplification  of  a  judgment,  rendered  in 
the  State  of  Mississippi,  pleaded  that  he  was  not  a  citizen  of  Mississippi ; 
was  not  there  at  any  time  pending  the  suit,  nor  was  he  notified  of  its 
pendency  by  the  service  of  process  or  otherwise,  and  that  .he  did  not.  ap- 
pear to,  or  defend  the  same,  either  personally,  by  attorney  or  otherwise-.- 
Held,  that  the  plea  was  not  bad  on  demurrer,  that  if  there  was  any  thing  in  the 
record  which  would  estop  the  defendant  from  interposing  such  a  plea,  it  should 
have  been  replied. 

2.  Where  there  are  two  defendants,  only  one  of  whom  is  served  with  process, 
and  pleads,  and  the  judgment  entry  recites  that  the  parties  came  by  their  al- 
tornies,  and  thereupon  came  a  jury  &c.  it  will  be  intended  that  they  only 
came  who  had  made  up  issue  to  be  tried  by  jury. 

3.  When  the  plaintiff's  demurer  to  several  pleas  of  the  defendant  is  overruled 
generally,  with  leave  to  reply,  which  is  declined,  the  judgment  on  demurrer 
will  not  be  reversed  if  either  of  the  pleas  is  good. 

4.  Where  a  judgment  final,  was  rendered  for  the  plaintiff  on  demurrer  to  several 
pleas  in  bar,  such  a  judgment  put  an  end  to  the  suit,  and  if  the  cause  is  af- 
terwards  tried  on  the  general  issue,  the  judgment  will  not  he  reversed  for  an 
error  in  the  exclusion  of  evidence. 


Writ  of  error  to  the  County  Court  of  Madison. 

THE  plaintiffin  error,  declared  against  the  defendant  in  debt 
upon  the  exemplification  of  a  judgment  alledgcd  to  have  been 
recovered  against  him  and  one  Benjamin  G.  Sims,  as  partners, 
in  the  Circuit  Court  of  Hinds  county,  in  the  State  of  Mississippi. 

The  defendant  pleaded, 

1.  Nul  tiel  record. 

2.  That  no  writ,  or  other  process  in  the  suit  mentioned  in 
the  plaintiffs  declaration  was  ever  served  or  executed  on  him, 
nor  was  he  ever  notified  in  any  manner,  of  the  pendency  of  the 
same,  or  of  the  supposed  recovery  therein;  and  that  he  never 
appeared  to  or  defended  the  said  suit  either  personally,  or  by 
attorney,  or  otherwise. 

3.  In  addition  to  a  denial  of  notice  of  the  pendency  of  the 
suit,  or  an  appearance  to  the  same,  as  in  the  second  plea,  the 
defendant  pleads  that  he  was  a  citizen  of  the  State  of  Alabama',, 
residing  and  personally  being  therein,  at  and  before  the  corh- 
mencement  of  the  suit  in  Mississippi,  and  durjng  its  pendency, 
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and  still  is,  without  ever  being  within  the  jurisdiction  of  the 
Circuit  Court  of  Hinds  county,  or  within  the  State  of  Missis- 
sippi, from  the  time  the  suit  was  brought,  to  its  conclusion. 

4.  In  addition  to  the  facts  stated  in  the  third  plea,  the  defen- 
dant avers,  that  it  does  not  appear  by  the  record  of  the  suit  de- 
scribed in  plaintifTs  declaration,  that  he  was  ever  in  any  man- 
ner notified  of  the  same,  or  that  he  ever  appeared  to  or  defend- 
ed it. 

In  addition  to  the  facts  alleged  in  the  fourth  plea,  the  de- 
fendant pleads  that  he  was  not,  when  the  suit  was  commenced, 
in  Jlinds  county,  in  the  Stale  of  Mississippi,  or  at  any  time  af- 
terwards a  partner  of  Benjamin  G.  Sims,  who  is  mentioned  in 
the  plaintiff's  declaration. 

6.  After  recapitulating  the  matter  of  the  fifth  plea,  it  is  al- 
leged that  the  plaintiff  commenced  and  prosecuted  his  suit  in 
Hinds  county,  Mississippi,  and  obtained  a  recovery  therein 
against  the  defendant,  fraudulently,  well  knowing  that  he  was 
not  a  partner  of  Sims,  at  the  time  of  the  commencement,  or 
during  the  pendency  of  the  same. 

The  plaintiff  demurred  to  each  of  the  defendant's  pleas,  ex- 
cept the  first,  and  on  that  issue  was  taken  to  the  Court.  The 
questions  of  law,  arising  upon  the  demurrer  being  argued,  the 
demurrer  was  overruled  and  leave  given  to  the  plaintiff  to  re- 
ply, which  he  declined  doing.  Upon  the  trial  of  the  issue  of 
mil  tiel  record,  the  Court  rejected  the  exemplification  as  evi- 
dence, and  thereupon,  the  plaintiff  excepted. 

The  process  or  writ,  which  makes  part  of  the  exemplifica- 
tion, appears  to  have  been  served  on  Sims  alone,  and  is  return- 
ed, "not  found"  as  to  Pope.  Sims  alone  pleaded,  but  in  the 
margin  of  the  judgment  entry,  the  parties  names  are  thus  stat- 
ed :  "  Jesse  Puckett  v.  Sims  &  Pope,"  and  the  entry  proceeds, 
"  This  day,  came  the  parties  by  attornies,  and  thereupon  came 
a  jury  to  wit"  &c. 

Robinson,  for  the  plaintiff  in  error — insisted,  that  the  demur- . 
rer  to  the  defendant's  pleas,  should  have  been  sustained,  on  the 
orround,  that  thev  assumed  to  contradict  a  record.  The  case 
of  Mills  V.  Duryee,  7  Cranch's  Rep.  had  settled  that  the  record 
of  a  judgment  recovered  in  one  State,  was  conclusive  as  evi- 
dence, when  sought  to  be  enforced  by  action  in  another;  and. 
35 
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this  case  has  been  recognized  as  authority,  not  only  in  this, 
but  in  all  the  other  States. 

The  judgment  in  Mississippi,  recites  that  the  parties  came 
by  attornies,  and  this  shows,  that  the  defendant  appeared  to 
the  suit  there,  although  he  may  not  have  been  served  with  pro- 
cess. 

But  conceding  that  the  demurrer  was  rightfully  sustained, 
and  then  the  Court  erred  in  rejecting  the  exemplification,  under 
the  plea  of  7iul  tiel  record. 

Hopkins,  for  the  defendant.  The  case  of  Mills  v.  Duryee 
has  certainly  been  followed  as  a  correct  exposition  of  the  law, 
yet  it  has  been  frequently  holden,  that  a  defendant  when  sued 
ixi  one  State,  upon  a  judgment  recovered  in  another,  may  plead 
that  he  had  no  notice  of  the  pendency  of  the  suit — that  he  did 
not  reside  in,  nor  was  temporarily  in  the  State  where  the  re- 
covery wji,s  had,  pending  the  action;  or  any  other  matter  show- 
ing a  want  of  jurisdiction  :  1  Johns.  Rep.  424;  5  Johns.  Rep. 
40;  9  Mass.  Rep.  467.  And  the  recital  in  the  exemplification, 
of  the  defendant's  having  had  notice  of  the  suit,  or  appeared 
thereto,  will  not  estop  him  from  denying  the  want  of  jurisdic- 
tion, in  the  Court  rendering  the  judgment:  13  Johns.  Rep.  20C; 
2  Hall's  Sup.  C.  Rep.  302;  6  Wend.  Rep.  447;  4  Cow.  Rep. 
202;  Lucas  v.  The  Bank  of  Darien,  2  Stewart's  Rep.  280. 

But  the  exemplification  from  Mississippi,  shows  that  the  de- 
fendant was  not  served  with  process,  and  the  recital  in  the 
judgment  is  no  evidence  of  his  having  appeared :  1  Howard's 
Rep.  358. 

The  decision  on  the  plea  of  wz/^  tiel  record  was  unnecessary, 
the  defendant  being  entitled  to  judgment  on  his  other  pleas ; 
and  although  the  record  may  have  been  properly  described  in 
the  declaration,  and  regularly  authenticated,  its  rejection  was 
not  an  error  of  which  the  plaintiff  can  complain. 

COLLIER,  C.  J. — There  is  great  contrariety  of  decision, 
upon  the  question,  whether  a  defendant  against  whom  a  judg- 
ment has  been  rendered  in  one  State,  can,  when  sued  in  anoth- 
er, plead  that  he  was  not  amenable  to  the  jurisdiction  of  the 
Court,  rendering  the  judgment,  where  the  exemplification  of  the 
recovery  shows,  that  he  appeared  to  the  suit,  either  in  person, 
or  by  attomey:  5  Phil.  Ev.  C.  &  H's  ed.  799,  800,  801,  ,908, 
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909,  and  cases  collected  iand  commented  on.  Thompson  v.'Tol- 
mie,  2  Peters'  Rep.  165.  But  it  is  conceded  by  all  the  authori- 
ties, that  where  the  defendant  does  not  reside  in  the  State  where 
the  suit  is  brought,  and  is  not  served  with  process,  and  does  not 
appear,  the  judgment  or  decree  in  such  suit,  will  not  be  allow- 
ed to  operate  in  personam  against  such  party  in  the  Courts  of 
any  other  State:  3  Ph.  Ev.  922  0.  &  H's  notes  and  cases  there 
cited. 

A  citizen  of  one  State,  who  comes  within  the  territory  of  an- 
other, contracts  a  temporary  allegiance  to  it,  and  may  be  sub- 
jected to  the  process  of  its  Courts,  and  bound  personally  by  a 
judgment  there  rendered.  But  whether  jurisdiction  be  acquir- 
ed in  virtue  of  the  service  of  process  on  the  person,  or  the  sei- 
zure of  the  defendant's  property  may  very  materially  affect  the 
extent  to  which  the  judgment  will  operate.  In  order  to  make 
the  judgment  binding  upon  t^e  defendant  in  'personam,  he  must 
be  served  personally,  with  a  notice  of  the  suit  while  he  is  with- 
in the  jurisdiction  of  the  sovereignty  under  which  the  Court 
acts;  unless  by  his  appearance  he  has  dispensed  with  the  ser- 
vice of  process.  But  where  a  judgment  is  obtained  upon  an 
attachment  of  the  defendants  property,  it  will  not  be  regarded 
in  other  States  as  evidence,  or  as  operative  in  personain  ;  for 
the  reason,  that  except  so  far  as  the  property  attached  is  con- 
cerned, there  is,  and  can  be  no  jurisdiction  or  power  of  adjudi- 
cation :  3  Phil.  Ev.  907,  '8,  C.  &  H's  notes.  Whether  the  law 
is  not  otherwise,  where  the  defendant  has  notice  of  the  attach- 
ment, we  need  not  not  inquire. 

The  law  being  as  we  have  stated  if,  it  was  clearly  compe- 
tent for  the  defendant,  unless  estopped  by  the  record,  to  deny 
by  plea,  that  he  was  a  citizen  of  the  State  of  Mississippi,  that 
he  was  there  at  any  time  pending  the  suit,  that  he  was  notified 
of  its  pendency,  by  the  service  of  process,  or  otherwise,  and 
that  he  did  appear  to,  or  defend  the  suit,  either  personally,  by 
attorney  or  otherwise.  Such,  in  substance,  was  his  second  plea. 
And  if  the  plaintiff  had  relied  upon  the  record  as  an  estoppel, 
he  should  have  replied  speccially,  setting  out,  or  substantialh 
reciting  such  parts  of  it,  as  went  to  negative  the  plea.  In  the 
absence  of  a  replication  of  this  kind,  the  County  Court  could 
not  have  undertaken  to  say,  that  the  second  plea  was 
bad.     It   was  enough  for  the   defendant   to  place  upon   the 
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record  a  defence  which  was  prima  facie  available,  without 
denying  in  advance,  every  supposable  fact  by  which  it  might 
be  avoided :  according  to  the  rules  of  pleadings,  such  matters 
in  avoidance  must  have  been  alleged  by  the  plaintiff. 

We  will  not,  as  the  decision  of  this  case  does  not  require  it, 
consider  whether  the  recitals  in  a  record,  of  the  service  of  pro- 
cess, or  the  appearance  of  a  defendant,  shall  be  conclusive 
against  him.  That  question  we  ha  ve  seen,  being  one  on  which  the 
cases  are  by  no  means  harmonious,  we  prefer  to  place  our 
judgment  upon  ground  less  disputable,  and  have  no  hesitation 
in  concluding,  that  upon  considering  the  demurrer  to  the  pleas, 
the  exemplification  was  not  before  the  Court,  except  so  far  as 
it  was  described  in  the  declaration.  The  declaration  is  in 
usual  form,  merely  reciting  the  recovery  of  the  judgment  in 
Mississippi,  its  non-payment,  &c.  but  is  entirely  silent  upon  the 
point,  whether  the  defendant  had  notice  of,  or  appeared  to  the 
suit  there. 

But  the  plaintiff  would  not  be  benefitted,  even  if  it  were  per- 
missible, in  considering  the  pleas  demurred  to,  to  refer  to  the 
exemplification  which  accompanies  the  record  in  this  cause. 
Although  the  writ  issued  against  the  defendant  Sims,  yet  it  is 
returned  *'  not  found"  as  to  the  former,  and  although  the  names 
of  the  parties  are  stated  in  the  margin  of  the  entry,  as  "Puckett 
V.  Sims  &  Pope,"  yet  the  judgment  proceeds:  "  This  day,  came 
the  parties  by  attornies,  and  thereupon  came  a  jury,  to  wit,"  &c. 
In  Gilbert,  et  al.  v.  Lane,  3  Porter's  Rep.  267,  and  in  Wheeler, 
et  al.  V.  BuUard,  6  Porter's  Rep.  352,  the  judgments  were  by 
nil  dicit,  and  recited  that  the  defendants  came  by  attorney, 
and  we  held  it  inferrible,  from  the  recital  in  the  entry,  that 
all  the  defendants  whose  names  were  stated  in  the  margin,  were 
before  the  Court.  But  in  the  case  at  bar,  the  entry  recites  that 
the  parties  came  by  their  attornies  ;  that  the  jury  tried  the  is- 
sue joined,  and  found  a  verdict  in  favor  of  the  plaintiff;  and 
"  the  reasonable  inference  is,  that  they  only  came,  who  had 
made  up  an  issue  to  be  tried  by  the  jury."  Such  was  the  de- 
cision of  this  Court  in  Catlin,  Peeples  &.  Co.  v.  Gilders  execu- 
tor and  executrix,  at  this  term.  This  being  the  law,  as  appli- 
cable to  the  case  before  us,  it  is  clear,  that  there  is  nothing  in 
the   trauscript  from  Mississippi,  to  estop  the  defendant  from 
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denying  his  amenability  to  the  Court  of  that  State,  which  ren- 
dered the  judgment  against  him. 

In  considering  the  pleas  demurred  to,  we  have  not  inquired 
whether  they  are  all  good ;  such  an  inquiry  is  unnecessary,  as 
it  is  enough  if  one  of  these  pleas  presents  an  available  defence; 
and  the  second  plea  at  least,  is  unobjectionable. 

In  respect  to  the  exclusion  of  the  exemplification,  under  the 
plea  of  mil  tiel  record,  it  may  be  said,  that  the  trial  of  the  is- 
sue upon  that  plea,  was  wholly  unnecessary,  and  in  fact,  ir- 
regular. The  plaintiff,  upon  leave  being  given  him  to  reply 
to  the  pleas  to  which  his  demurrer  was  sustained,  declined  do- 
ing so,  and  the  proper  course  was  to  consider  the  truth  of  the 
pleas  as  admitted,  and  have  rendered  judgment  for  the  defend- 
ant. No  possible  injury  could  have  resulted  from  the  exclusion 
of  the  exemplification,  under  the  circumstances,  and  the  plain- 
tiff oannot  be  allowed  to  allege  it  as  error. 

This  view  is  decisive  to  show  that  the  judgment  must  be  af- 
firmed. 


Arthur  &  Corprew  v.  Broadnax. 

1.  A  married  woman,  whose  husband  has  abjured  the  State,  and  who  since  that 
event  has  traded  as  a  feme  sole,  and  taken  notes  in  her  own  name,  may  sue  for 
and  recover  the  amount. 

2.  The  filing  of  a  plea  is  an  admission  that  a  declaration  was  filed,  although  it 
may  not  appear  in  the  record. 

Error  to  the  County  Court  of  Chambers. 

THIS  action  was  commenced  before  a  justice  of  the  peace, 
by  the  defendant  in  error,  and  judgment  having  been  rendered 
in  her  favor,  was  carried  by  the  plaintiffs  in  error  to  the  Coun- 
ty Court  of  Chambers,  where  the  plaintiffs  in  error  pleaded 
that  the  plaintiff  below  was  a  feme  covert,  to  which  she  repli- 
ed that  her  husband  had  abjured  the  realm  before  the  note  on 
which  the  action  is  founded,  was  given,  and  has  ever  since  re- 
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mained  abroad.  Issue  being  joined  thereon,  and  the  cause  sab*' 
mitted  to  a  jury,  the  Court  charged  them,  that  ifihey  believed^ 
the  reputed  husband  of  the  plaintiff  had  abjured  the  realm  be- 
fore the  note  was  given,  and  has  ever  since  remained  abroacP,' 
and  that  plaintiff  has  ever  since  traded  as  a /erne  sole,  and  that 
the  note  sued  on  was  given  to  her  as  such,  the  defendants  can- 
not take  advantage  of  the  fact  of  coverture,  they  having  by 
their  own  act  recognized  her  as  a  feme  sole,  and  if  they  could 
do  so,  reputation  of  their  once  having  lived  together  as  man 
and  wife,  is  not  sufficient  to  establish  the  fact  of  marriage,  with- 
out the  production  of  the  record.  To  which  charge  the  de- 
fendants excepted.  The  jury  found  a  verdict,  and  the  Court 
rendered  judgment  for  the  plaintiff,  from  which  the  defendants 
prosecute  this  writ  of  error.  The  assignments  of  error  are, 
1.  The  want  of  a  declaration  or  statement. 
.2.  The  submission  of  the  cause  to  the  jury,  without  pleading, 
the  demand  being  above  twenty  dollars. 

3.  In  charging  the  jury  as  set  forth  in  the  bill  of  exceptions. 

Peck  &  Clarke,  for  plaintiff  in  error. 

ORMOND,  J.— In  the  case  of  Wheeler  v.  Bullard,  6th  Por- 
ter, 352,  we  held,  that  by  pleading  to  the  action,  the  defendant 
admitted  that  a  declaration  was  filed.  This  has  been  repeatedly 
held  since  that  decision  was  made,  and  disposes  of  the  first  and 
second  assignments  of  error;  as  it  appears  from  the  record,  that 
the  defendant  appeared  and  pleaded  to  the  action. 

The  answer  to  the  plea  of  coverture  made  by  the  plaintiff,  is 
that  her  husband  had  abjured  the  State  before  the  note  was  giv- 
en.  The  Court  in  its  charge  to  the  jury,  inform  them,  that  if 
they  find  such  to  be  the  fact,  and  that  the  husband  still  remains 
abroad;  that  the  plaintiff  has  always  since,  traded  as  a  feme  sole, 
and  that  the  note  sued  on  was  given  to  her  as  such,  they  must 
find  for  the  plaintiff. 

This  was  a  correct  exposition  of  the  law.  See  1  Bacon,  Ab. 
504.  In  De  Guillen  v.  L'Aigle,  2  Bos.  &  Pul.  357,  it  was  held, 
that  where  the  husband  resided  abroad,  and  the  wife  traded 
and  obtained  credit,  as  a/ewie  sole,  she  was  liable  for  her  own 
debts.     The  same  decision  was  made  in  the  case  of  Gregory 
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V.  Paul's  ex'r.  15  Mass.  31.  See  also,  Marsh  v.  Hutchinson, 
1  Bos.  &  P.  226. 

No  question  is  raised  upon  the  record,  as  to  what  facts  are 
necessary  to  constitute  abjuration  from  the  State,  and  we  must 
therefore  presume  that  it  was  proved  to  the  satisfaction  of  the 
Court  and  jury. 

The  Court  also  charged  the  jury,  that  the  fact  of  marriage 
could  not  be  proved  but  by  the  production  of  the  record,  amd 
would  not  be  established  by  proof  of  the  parties  having  lived 
together  as  man  and  wife.  This  is  certainly  not  the  law.  The 
general,  perhaps  the  universal  rule  is,  that  the  fact  of  marriage 
may  be  proved  by  general  reputation  and  cohabitation,  except 
in  an  action  for  criminal  conversation,  or  on  a  trial  for  bigamy, 
and  even  in  these  cases,  the  fact  might  be  proved  by  a  witness 
who  was  present  at  the  marriage. 

But  this  portion  of  the  charge,  though  erroneous,  was  whol- 
ly abstract,  and  could  not,  by  possibility,  prejudice  the  plain* 
tiffs  in  error.  The  fact  of  the  marriage  was  distinctly  admit- 
ted by  the  pleadings,  and  not  only  was  it  unnecessary  for  the 
plaintiffs  in  error  to  prove  the  marriage,  but  the  defendant  in 
error  was  precluded  by  her  admission  in  the  replication  to  the 
plea  from  disproving  it.  As,  therefore,  this  charge,  though 
wrong,  could  neither  injure  the  plaintiffs  in  error,  nor  benefit  the 
defendant;  it  will,  according  to  the  established  rule  of  this  Coort 
be  disregarded. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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I.  Lands  of  the  debtor,  within  the  county,  are  bound  by  the  rendition  of  a  judg. 
ment,  and  not  merely  from  the  teste  of  the  execution,  or  the  time  of  its  receJt>t 
by  the  sheriff. 

Writ  of  error  to  the  Circuit  Court  of  Tallapoosa  county. 

THIS  was  an  agreed  case  between  the  parties,  upon  the  fol- 
lowing statement  of  facts. : 

"Several  executions  upon  judgments  obtained  at  the  same 
term,  were  placed  in  the  hands  of  the  sheriff  against  the  ad- 
ministrators of  E.  McLemore,  and  among  them,  one  in  favor 
•of  the  plaintiff,  Morris.  Some  of  the  executions  were  of  a  later 
date  than  others;  among  the  older  class  is  that  of  the  plaintiff, 
and  a  levy  and  sale  of  certain  real  estate,  was  effected,  but  not 
enough  money  was  made  to  satisfy  the  executions  of  the  older 
date.  An  apportionment  of  the  money.made  between  the  el- 
der executions,  will  give  to  the  plaintiff  one  hundred  and  ele- 
ven dollars,  but,  if  apportioned  to  all,  his  share  will  be  only  six- 
ty-seven dollars.  The  agreement  is,  that  if  judgments  in  a 
Court  of  record  in  this  State,  bind  real  property,  then  the  plain- 
tiff is  to  have  judgment  for  the  last  named  sum,  and  if  such 
judgments  do  not  bind  real  estate,  then  the  plaintiff  is  to  have 
judgment  for  the  first  named  sum. 

The  Circuit  Court  decided  that  judgments  of  a  Court  of  re- 
cord in  this  State,  do  bind  real  property,  and  gave  judgment 
for  sixty-seven  dollars  only. 

The  plaintiff  prosecutes  his  writ  of  error,  and  insists  that  this 
judgment  is  erroneous.  ' 

Heydenfeldt,  for  the  plaintiff  in  error. 
Tho's  Clay,  contra. 

GOLDTHWAITE,  J— There  always  is  some  difficulty  in 
reasoning  upon  a  subject,  which,  by  a  concurrence  of  opinion 
among  the  profession,  has  long  been  considered  as  settled,  with- 
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out  adverting  to  truisms  familiar  to  all,  and  stated  in  every  ele- 
mentary treatise. 

In  order,  therefore,  to  introduce  the  subject  matter  of  this 
opinion,  without  going  back  to  an  inconveniently  remote  period, 
we  will  assume  that  lands,  by  the  common  law,  were  not  bound 
by  a  judgment,  nor  subject,  in  any  manner,  to  an  execution. — 
This  assumption  will  confine  our  examination  to  statutes  pass- 
ed by  the  legislative  authorities  of  our  own  State,  and  from 
them  we  shall  endeavor  to  trace  the  creation  and  progress  of 
the  right  and  means  to  subject  real  estate  to  the  payment  of 
debts. 

The  first  enactment  is  the  act  1807,  and  this  gives  the  writs 
o{  fieri  facias,  elegit  and  capias  ad  satisfaciendum,  against  the 
goods,  the  lands,  and  the  body  of  the  defendant.  After  setting 
out  the  form  of  these  writs,  and  directing  the  form  and  manner 
of  their  returns,  the  statute  proceeds,  with  some  specific  direc- 
tions, which  tend  to  explain  whatever  is  doubtful,  from  the  writs 
themselves.  The  several  sections  will  be  separately  examin- 
ed, so  far  only,  however,  as  may  be  necessary  to  elucidate  the 
subject. 

The  writ  of  elegit,  when  issued  pursuant  to  the  statute,  re- 
cites the  recovery  of  the  judgment,  and  the  plaintiff''s  election 
of  that  mode  of  execution;  it  then  commands  the  sheriff,  that 
because  to  be  delivered,  all  the  goods  and  chattels  of  the  de- 
fendant, saving  the  oxen  and  beasts  of  the  plough  ;  and  also  a 
moiety  of  all  his  lands  and  tenements,  in  the  county  whereof, 
he,  at  the  day  of  obtaining  ihe  judgment,  was  seised,  or  at  any 
time  afterwards,  by  reasonable  price  and  extent;  to  have  and 
to  hold  the  said  goods  and  chattels,  to  him,  the  said  plaintiff^, 
as  his  own  proper  goods  and  chattels ;  and  the  said  moiety  as 
his  freehold,  to  him  and  his  assigns,  until  he  shall  have  levied 
thereof,  the  debt  and  damages.  It  also  commanded  the  sheriff 
to  certify,  under  his  own  seal,  and  the  seals  of  those  by  whose 
oath  he  should  make  the  extent  and  appraisement,  how  he 
should  execute  the  writ.  The  manner  of  the  inquisition  and 
appraisement  is  indicated,  though  somewhat  imperfectly,  in  the 
return  prescribed.  From  that  it  appears  that  a  jury  was  to 
be  sworn,  who  ascertained  what  goods  and  chattels  the  defen- 
dant was  possessed  of  on  the  day  of  the  caption  of  the  inqui- 
sitkMij  which  goods  and  chattels  were  then  delivered  to  the 
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plaintiff;  but  as  to  the  lauds  and  tenements,  the  inquisition  ex- 
tended back  to  the  time  of  rendering  the  judgment,  as  well  as 
to  those  of  which  the  defendant  was  seised  at  the  time  of  tha 
inquisition.     Aikin's  Digest,  157,  §  1. 

Another  section  of  the  same  act,  is  very  distinct  in  its  expres- 
sions, and  confirms  the  impression  induced  by  the  terms  of  the 
writ ;  by  this  it  is  provided,  that  when  any  judgment  or  recog- 
nizance shall  be  extended,  the  same  shall  not  be  avoided  or 
delayed,  by  occasion  that  any  part  of  the  lands  or  tenements 
extendable,  are  or  shall  be  omitted  out  of  such  extent;  sav- 
ing always  to  the  party  or  parties,  where  lands  shall  be  ex- 
tended, his,  her,  or  their  heirs,  executors  and  assigns,  his  or 
their  remedy  for  contribution  against  such  person  or  persons, 
whose  lands  are  or  shall  be  omitted  out  of  such  extent,  from 
time  to  time.     lb.  160,  §  4. 

Thus  very  clearly  providing  a  remedy  for  one  purchaser, 
whose  purchase  from  the  defendant,  subsequent  to  the  judg- 
ment, shall  be  overreached  by  the  elegit  against  any  other 
who  stand  in  the  same  condition,  but  against  whose  lands  the 
creditor  should  not  have  proceeded. 

It  will  be  remembered,  that  although  the  form  of  the  writ  of 
elegit  seems  to  contemplate  that  goods  and  chattels,  as  well  as 
the  lands,  should  be  bound  from  the  time  of  the  judgment,  yet 
the  return  evidently  contemplates  that  the  inquest  shall,  as  to 
the  goods  and  chattels,  only  relate  to  the  day  of  its  captioii. 
It  would  be  useless  to  attempt  to  account  for  this  apparent  dis- 
crepancy, as  the  doubt  which  might  arise  from  it,  is  complete^ 
ly  settled  by  a  subsequent  section  of  the  act,  which  provides 
that  no  writ  of  fiei^i  facias,  or  other  writ  of  execution,  shall 
bind  the  property  of  the  goods  against  which  such  writ  is  sued 
forth,  but  from  the  time  it  shall  be  delivered  to  the  sheriff,  &;c. 
to  be  executed.  .;, 

When  these  enactments  are  considered,  it  does  not  admit  of 
doubt,  but  that  the  lands  of  the  debtor,  within  his  county,  were 
bound  from  the  rendition  of  a  judgment,  and  could  be  ex- 
tended by  the  writ  of  elegit,  so  as  to  invest  the  creditor  with  a 
title  to  one  moiety. 

The  law  remained  thus  until  the  act  of  1812,  which  provides, 
that  thereafter,  lands,  tenements  and  hereditaments,  shall  be 
subject  to  the  payment  of  all  judgments  or  decrees  of  any 
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Court  of  record  within  the  State  ;  and  the  clerks  were  directed 
to  frame  the  executions  accordingly.    Aikin's  Digest,  163,  §  18. 

Since  then,  the  universal  custom  has  been,  to  insert  the  words, 
"lands  and  tenements,"  as  well  as  "goods  and  chattels,"  in  the 
ordinary  writ  o{ fieri  facias. 

It  is  apparent,  that  the  act  of  1812  did  not  repeal  that  of 
1807,  which  gives  the  writ  of  elegit;  and  as  the  lands  were 
then  bound  by  judgment,  to  the  extent  which  has  been  shewn, 
it  was  useless,  in  the  subsequent  enactment,  to  declare  that  the 
lands  should  be  bound  from  the  rendition  of  the  judgment.  If 
a  rule  different  from  that  applicable  to  the  elegit,  had  been  in- 
tended to  prevail,  it  doubtless  would  have  been  declared  by 
the  statute. 

It  is  from  these  statutes  that  we  arrive  at  the  conclusion  that 
lands,  in  the  county  where  the  judgment  is  rendered,  are  sub- 
ject from  the  time  of  the  rendition  of  the  judgment. 

We  limit  our  decision  in  the  manner  which  will  be  observed, 
not  that  we  wish  to  be  understood  as  having  come  to  the  con- 
clusion that  other  lands  aire  not  bound,  but  to  indicate  that  to 
be  yet  an  open  question. 

We  might  also  add,  if  authority  was  necessary  to  Support 
decisions  on  our  own  local  statutes,  that  the  enactment  of  1807, 
is  understood  by  us  to  be  in  substance,  the  same  as  the  English 
act  of  Parliament,  usually  known  as  the  statute  of  Westmin- 
ster the  second ;  and  also,  that  it  is  understood  to  prevail  in  oth- 
er States  where  similar  decisions  have  been  had.  Den  v.  Hall, 
1  Hayw.  72;  Serba  v.  Deanes,  1  Brock.  166. 

We  do  not  care  to  dismiss  this  case  without  observing  that 
we  have  merely  responded  to  the  question  agreed  on  by  the 
parties,  but  we  do  not  see  how  that  question  could  arise  on  ex- 
ecutions against  an  administrator.  That,  however,  is  not  a 
matter  of  examination  on  this  record. 

Let  the  judgment  be  affirmed* 
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Child,  Hibbler  &  Pearson  v.  Wofford. 

• 

1.  The  defendant  addressed  a  letter  to  C,  (one  of  the  plaintiffs)  at  the  city  of  Mo- 
bile,  requesting  him  to  send  him  goods  according  to  a  bill  annexed :  C  and  his 
co-plaintiffs  were  doing  business  as  partners  and  commission  merchants  in  the 
city  of  Mobile,  and  not  otherwise,  and  the  defendant  resided  in  the  interior, 
about  two  hundred  miles  distant.  The  plaintiffs  sent  the  goods,  but  without 
a  bill  of  lading  or  letter ;  the  agent  of  the  defendant,  as  well  as  his  principal 
supposing,  that  they  were  sent  by  C  individually,  and  that  to  him  alone  the  de- 
fendant was  accountable — Held,  that  the  plaintiffs  were  entitled  to  recover 
in  an  action  for  goods  sold  and  delivered. 

THE  plaintiffs  in  error,  brought  an  action  of  assumpsit 
against  the  defendant,  in  the  County  Court  of  Pickens,  and  de- 
clared for  goods,  wares  and  merchandize  sold  and  delivered, 
money  paid,  &c.  The  case  was  tried  on  the  pleas  of  wow  as- 
assumpsit,  payment,  and  set  off. 

On  the  trial,  the  plaintiffs  excepted  to  the  ruling  of  the  Court. 
From  the  bill  of  exceptions,  it  appears  that  the  plaintiffs  offer- 
ed as  evidence,  a  letter  written  by  the  defendant  to  the  plain- 
tiff. Child,  and  addressed  to  him  at  Mobile,  which  letter  is  as 
follows : 

"Carrolton,  February  8, 1840. 

Dear  Sir :  Please  send  me  the  following  bill  of  groceries,  as 
hereby  annexed,  and  I  will  settle  with  you  when  called  on,  for 
the  same,  to  wit:  one  barrel  sugar,  one  barrel  best  Irish  pota- 
toes, one  good  cheese,  one  barrel  rectified  whiskey,  1  barrel 
rice,  1  box  sperm  candles,  good,  fifty  pounds  white  loaf  sugar, 
and  one  bag  coffee. 

P.  S. — You.  will  please  fill  the  above  and  send  them  imme- 
diately, if  possible,  as  I  am  in  great  need  of  them. 

Yours  respectfully, 

ISAAC  WOFFORD." 

The  plaintiffs  then  proved  the  amount  of  the  groceries,  their 
value  and  delivery  to  the  defendant,  and  that  they  were  paid 
for  with  the  funds  of  the  plaintiffs,  whom  it  was  shown  were^^ 
commission  merchants,  doing  business  in  Mobile,  and  known 
to  be  Ihus  associated. 

Defendant  then  offered  a  witness,  who  stated  that  he  was  the 
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agent  of  the  defendant  in  writing  the  letter  to  Child;  that  at 
the  time  of  writing  the  letter  and  receiving  the  goods,  Child  was 
indebted  to  the  defendant,  who  stated  that  he  believed  he  had 
no  other  way  of  collecting  his  debt  than  by  ordering  goods  from 
Child,  and  that  his  object  in  writing  to  Child  alone,  was  to  be- 
come liable  to  him  individually,  for  such  as  he  might  send ;  and 
he  did  not  wish  to  become  the  debtor  of  the  plaintiffs.  These 
declarations  of  the  defendant  were  made  at  the  time  the  letter 
was  written. 

The  witness  further  stated,  that  he  received  the  goods  order- 
ed, as  the  agent  of  the  defendant,  believing  they  had  been  sent 
by  Child,  as  no  bill  of  lading  accompanied  them;  that  had  he 
have  known  they  had  been  sent  by  the  plaintiffs,  he  would  not 
have  received  them,  as  the  defendant  did  not  intend  to  become 
indebted  to  them.  And  the  defendant  believed  when  he  receiv- 
ed the  goods,  that  they  had  been  sent  to  him  by  Child  alone. — 
To  the  admission  of  so  much  of  the  evidence  as  related  to  the 
defendant's  intentions  in  writing  the  letter,  and  his  belief  on 
receiving  the  goods,  the  plaintiffs  objected,  but  their  objection 
was  overruled  by  the  Court,  and  the  evidence  allowed  to  go  to 
the  jury;  thereupon  the  plaintiffs  excepted. 

The  Court  charged  the  jury,  that  if  the  defendant  intended, 
by  writing  the  letter  to  Child,  to  become  liable  to  him  alone, 
should  he  send  the  goods  ordered,  and  under  the  impression 
that  they  had  been  thus  sent,  he  received  them,  they  should 
find  for  the  defendant.  That  such  was  the  law,  although  the 
plaintiffs  had  paid  for  the  goods  from  their  joint  means,  and  for- 
warded them  in  consequence  of  the  letter  to  Child. 

The  plaintiffs  counsel  prayed  the  Court  to  charge  the  jury, 
that  althongh  the  defendant  might  have  believed  on  receiving 
the  goods,  that  he  was  liable  to  pay  Child  individually,  for  the 
same,  yet  if  the  plaintiffs  were  ignorant  of  the  defendant's  in- 
tention to  make  a  debt  with  Child  alone,  and  had  paid  for  the 
goods  from  the  partnership  funds,  they  were  entitled  to  reco- 
ver ;  which  charge  the  Court  refused  to  give.  Thereupon  the 
plaintiffs  excepted,  and  a  verdict  being  found  in  favor  of  the 
defendant,  and  judgment  thereon  rendered,  the  plaintiffs  have 
prosecuted  a  writ  of  error  to  this  Court. 

Crabb  &  Cochran,  for  the  plaintiffs,  submitted  the  case  to 
the  Court. 
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B.  F.  Porter,  for  the  defendant,  insisted,  that  the  defendant 
had  made  no  contract  with  the  plaintiffs,  and  that  Child  alone 
could  maintain  an  action.  He  cited  Tucker  v.  Wood,  12  Johrts. 
Rep.  190;  Bruce  v.  Pearson,  3  ibid.  534;  Tuttle  v.  Love,  7 
ibid.  470;  Chitty  on  Con.  9;  3  Johns.  Rep.  653;  1  Caine's 
Rep.  584  ;  5  East's  Rep.  16. 

COLLIER,  C.  J. — There  can  be  no  doubt  that  the  declara- 
tions of  a  party  are  sometimes  evidence  in  his  favor,  as  consti- 
tuting a  part  of  the  res  gestcB;  but  to  be  a  part  of  the  res' gestae, 
the  declarations  must  have  been  made  at  the  time  of  the  act 
done,  vt'hich  they  are  supposed  to  characterize,  and  well  cal- 
culated to  unfold  the  nature  and  quality  of  the  facts  they  were 
intended  to  explain,  and  so  to  harmonize  with  them,  as  obvious- 
ly to  make  one  transaction.  Enos  v.  Tuttle,  3  Conn.  Rep.  250. 

If  the  intentions  of  the  defendant  in  sending  his  order  to  Child, 
or  his  belief  in  receiving  the  goods,  could  serve  to  explain  the 
transaction,  or  in  any  manner  to  determine  the  rights  of  the  plain- 
tiffs, they  would  be  admissible  under  the  rule  we  have  stated. 
Btil  no  such  effect  can  be  accorded  to  them,  unless  it  was 
shown  that  the  plaintiffs  were  aware  of  his  intentions.  In  the 
absence  of  all  proof  to  the  contrary,  it  must  be  intended  that  the 
plaintiffs  were  influenced  in  sending  the  goods  to  the  defendant 
by  his  written  order,  addressed  to  one  of  the  firm.  The  ques- 
tion then  is,  were  the  plaintiffs  authorised  by  that  order  to  make 
the  defendant  their  debtor  by  sending  him  the  articles  order- 
ed. Child,  together  with  his  co-plaintiffs,  were  commission 
merchants  in  the  city  of  Mobile,  and  in  that  character,  could 
not,  it  is  presumable,  have  been  engaged  in  the  business  of 
selling  goods  upon  his  own  account,  and  for  his  exclusive  bene- 
fit ;  so  that  it  is  a  question  of  fact,  properly  determinable  by  the 
usual  course  of  dealing,  whether  the  letter,  though  addressed  to 
him  individually,  might  not  be  regarded  as  an  order  which  the 
firm  were  authorized  to  fill.  If  it  was,  his  liability  to  the  plain- 
tiffs, admitting  the  goods  have  been  forwarded,  is  unquestion- 
able. 

An  authority  to  buy  goods  will  authorise  a  purchase  on  the 
credit  of  the  principal,  and  even  the  giving  of  a  security  for  the 
purchase  money,  if  there  exists  a  usage  of  trade  to  justify  it. — 
Story  on  Agency,  74.     And  will  not  an  order  to  a  commission 
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merchant,  confer  on  him  an  authority  equally  extensive,  if  such 
is  the  usage?  See  Edwards  and  Bonner  v.  Benham  &  Co. 
3  Stew't  &  P.  Rep.  147.  But  suppose  he  finds  it  for  the  in- 
terest of  his  correspondent  to  purchase  his  goods  for  cash,  if 
the  course  of  trade  authorises  it,  may  he  not  borrow  money  on 
his  credit,  instead  of  thus  purchasing  the  goods?  These  ques- 
tions are  merely  suggested,  and  need  not  be  here  answered,  as 
the  case  may  be  determined  on  other  grounds. 

In  order  to  maintain  an  action  for  goods  sold  and  delivered, 
it  is  not  necessary  to  prove  an  express  contract.  In  general, 
proof  of  the  delivery  of  the  goods  to  the  defendant,  or  his  agent, 
and  that  he  has  used  them,  is /)rwia/acie  evidence  of  a  con- 
tract, without  proving  any  specific  order.  Bennett  v.  Hender- 
son, 2  Starkie's  Rep.  550.  And  this  action  is  sometimes  main- 
tainable, though  it  appears  that  the  defendant  obtained  posses- 
sion of  the  goods  tortiously.  3  Taunt.  Rep.  274 ;  6  T.  Rep- 
681;  2  ibid.  145;  Hill  v.  Davis,  3  N.  Hamp.  Rep.  384;  Gil- 
more  v.  Wilburn,  12  Pick.  Rep.  120.  So,  if  one  person,  with- 
out any  previous  authority,  buys  goods  as  the  agent  of  anp- 
ther,  and  deliver  them  to  him,  and  he  receives  and  uses  them, 
he  will  be  Hable  to  the  seller  for  their  value,  unless  he  has  paid 
the  buyer.  Kupfer  v.  Parish  in  Augusta,  12  Mass.  Rep.  185.  And 
when  goods  are  deUvered  to  one  person  on  the  credit  or  request 
of  another,  the  undertaking  of  the  latter  to  pay,  is  direct,  and  an 
action  lies  against  him  for  goods  sold.  Stapp  v.  Anderson,  1 
A.  K.  Marsh.  Rep.  539.,  We  have  merely  stated  these  prin- 
ciples to  show,  that  in  this  form  of  action  the  law  is  very  li- 
beral in  implying  a  promise  to  pay,  where  the  defendant  has 
derived  a  benefit. 

Here,  if  the  evidence  is  to  be  accredited,  the  defendant  has 
received  and  used  the  plaintiffs  goods,  and  they  may  be  the 
losers  to  the  extent  of  their  value,  unless  he  pays  them  for 
them.  True,  the  defendant  supposed  them  to  belong  to  Child, 
or  he  would  not  have  received  them,  yet,  having  uied  them,  he 
must  account  to  the  plaintiffs,  as  he  received  them  without  ad- 
vice from  any  source,  by  whom  they  were  sent.  If  the  usage 
of  trade  did  not  authorise  the  plaintiflTs  to  fill  the  order  to  Child. 
the  defendant  might  have  refused  to  receive  the  goods  from 
them,  or  having  received  them  under  the  impression,  that 
Child  was  the  sole  consignor,  immediately  upon  ascertaining 
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the  fact  to  be  otherwise,  he  could  have   given  notice  to  the 
plaintiffs  that  they  would  be  returned. 

This  view  shows  that  the  County  Court  erred,  both  in  ad- 
mitting the  evidence  of  the  defendant's  declarations  and  be- 
lief, and  in  the  charge  to  the  jury.  The  judgment  is  conse- 
quently reversed,  and  the  cause  remanded. 


Elliott,  adm'x  v.  Eslava. 

1.  The  resignation  of  an  executor  or  administrator  will  not  abate  a  suit  then 
pending.  If  there  be  more  than  one,  the  suit  will  proceed  in  the  name  of  or 
against  those  remaining ;  if  he  is  the  sole  representative  of  the  estate  the  suit 
will  be  revived  in  the  name  of  his  successor. 

2.  A  plea  that  the  defendants  were  not^oin^  administrator  and  administratrix  s 
frivolous. 

3.  An  estoppel  must,  in  general,  be  pleaded  ;  if  offered  m  evidence,  the  jury  are 
not  precluded  from  finding  the  truth  of  the  case. 

4.  Upon  the  trial  of  an  issue  whether  the  defendant  was  administratrix  at  the 
time  the  suit  was  commenced,  the  record  of  the  County  Court  showing  the 
time  of  the  appointment,  is  evidence  of  a  higher  grade  than  the  statement  of 
the  time  of  her  appointment,  in  the  bond  executed  by  her  as  administratrix. 

Error  to  the  Circuit  Court  of  Mobile. 

THIS  was  an  action  of  assumpsit,  brought  in  the  Court  be- 
low, by  the  defendant  in  error,  against  the  plaintiff  in  error,  as 
administratrix,  and  Frederick  S.  Blount,  as  administrator  of 
John  Elliott,  deceased.  The  writ  was  executed  on  both  de- 
fendants and  both  were  declared  against. 

The  defendants  pleaded : 

1.  The  general  issue. 

2.  That  they,  nor  neither  of  them,  were  administrator  or 
administratrix  of  John  Elliott,  deceased,  as  in  the  declaration 
alleged,  but  that  one  George  J.  S.  Walker,  was  duly  appointed 
and  qualified  as  the  administrator  of  said  estate. 

3.  That  defendants  are  not,  and  were  not,  at  the  time  of  su- 
ing out  the  plaintiff^s  writ  joint  administrator  and  admintra- 
trix  of  the  estate  of  the  said  John  Elliott,  deceased. 
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4.  And  the  said  Margaret  Elliott,  for  further  plea,  saith  that 
at  the  time  of  suing  out  the  plaintiff's  writ  in  this  case,  she  was 
not,  and  is  not  the  administratrix  of  the  said  Elliott's  estate,  but 
that  one  Frederick  S.  Blount,  was  then  and  there,  and  now  is 
the  administrator,  de  bonis  non  of  said  estate  and  this,  &c. 

Upon  the  first  and  fourth  pleas,  the  plaintiff  took  issue.  To 
the  second  plea,  a  replication  was  filed,  that  Margaret  Elliott, 
was  administratrix ;  and  to  the  third  plea,  he  demurred,  which 
demurrer  was  sustained  by  the  Court. 

At  a  subsequent  term  of  the  Court,  the  resignation  of  Blount, 
one  of  the  defendants,  was  suggested  and  the  cause  continued, 
and  at  the  succeeding  term,  the  following  entry  appears.  Mo- 
tion by  plaintiff's  attorney  for  leave  to  amend  the  declaration, 
by  striking  out  the  name  of  F.  S.  Blount,  his  resignation  hav- 
ing been  suggested  at  a  former  term  of  this  Court,  is  granted. 
And  the  issues  of  fact  being  tried  and  found  for  the  plaintiff, 
judgment  was  thereon  rendered. 

From  a  bill  of  exceptions  taken,  pending  the  trial,  it  appears 
that  the  plaintiff,  to  maintain  the  issues  on  his  part,  offered  in 
evidence  to  the  jury,  the  promissory  note  declared  on,  and  a 
bond  executed  by  the  defendant,  Margaret  Elliott,  on  the  27th 
March,  1839,  payable  to  the  Judge  of  the  County  Court  of  Mo- 
bile, in  the  penal  sum  of  twenty  thousand  dollars,  with  the  fol- 
lowing condition:  The  condition  of  the  above  obligation  is 
such,  that  whereas,  the  above  bound  Margaret  Elliott,  has  been 
duly  appointed  administratrix  of  the  estate  of  John  Elliott,  de- 
ceased, in  place  of  Frederick  S.  Blount,  resigned:  Now,  if  the 
said  Margaret  Elliott,  &c. 

To  the  introduction  of  this  bond  in  evidence,  the  defendant 

objected,  but  the  objection  was  overruled  by  the  Court. 

The  defendant  then  proved  that  Walker  and  Blount,  had 

successively  qualified  as  administrators  on  the  estate,  and  that 

afterwards,  on  the  27th  of  June,  1839,  she  was  duly  appointed, 

and  qualified  as  administratrix,  de  bonis  non,  of  said  estate. 

The  defendant  then  moved  the  Court  to  instruct  the  jury, 

that  as  this  was  a  joint  action  and  the  plaintiff  had  dismissed 

as  to  one  of  the  defendants,  he  could  not  recover  in  this  action 

against  the  other  defendants,  which  charge,  the  Court  refused, 

and  the  defendant  excepted;  and  further,  moved  the  Court  to 

charge,  that  inasmuch  as  the  defendant  was  administratrix,  de 
36 
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bonis  noil,  of  John  Elliott,  the  plaintiff  could  not  recover  against 
her  as  administratrix  in  chief,  which  the  Court  refused^  and  to 
which  the  defendant  excepted. 

The  defendant  further  requested  the  Court  to  charge  the  ju- 
ry, that  if  the  defendant  was  not  appointed  and  qualified  as 
administratrix  de  bonis  7ion,  until  after  the  institution  of  this 
suit,  that  then  the  plaintiff  could  not  recover,  which  charge 
the  Court  refused,  and  instructed  the  jury  that  if  the  adminis- 
tration bond  of  the  defendant  bore  date  before  the  institution 
of  this  suit,  she  was  thereby  estopped,  and  that  it  was  immate- 
rial, whether  she  had  been  appointed  and  qualified  before  the 
institution  of  this  suit  or  not,  to  which  the  defendant  excepted  > 

The  assignments  of  error  are, 

1.  The  dismissal  of  the  suit  against  Blount. 

2.  That  there  was  a  misjoinder  of  parties. 

3.  The  matters  set  forth  in  the  bill  of  exceptions. 

4.  The  judgment  on  the  demurrer  to  the  third  plea. 

Campbell,  for  the  plaintiff  in  error — cited  6  Wendell,  284; 
8  ib.  9;  5  Stew.  &  For.  181;  1  Al.  Rep.  330. 
No  counsel  appeared  for  the  defendant  in  error. 

ORMOND,  J. — By  an  act  of  the  Legislature,  Aikin's  Digest, 
179,  §  9, "  an  executor  or  administrator  may  by  writing,  by  him 
subscribed,  and  delivered  into  the  clerk's  office,  resign  his  au- 
thority." There  is  no  restriction  or  limitation  to  the  exercise 
of  this  right,  and  when  exercised  by  him,  as  his  authority  is  at 
an  end;  he  ceases  from  that  time  to  represent  the  estate.  Al- 
though the  statute  is  silent,  as  to  the  effect  such  resignation 
shall  have  on  suits  then  pending  against  the  executor,  we  think 
it  clear  that  it  will  not  have  the  effect  to  abate  the  suit.  By 
the  8th  section  of  the  same  law,  it  is  provided,  that  suits  com- 
menced by  an  administrator,  ad  colligendum,  shall  not  abate 
by  the  appointment  of  an  administrator  in  chief,  but  be  contin-' 
ued  in  his  name.  The  30th  section  of  the  same  law,  expressly 
declares,  that "  when  any  suit  may  have  been  commenced  On 
behalf  of,  or  against  the  personal  representatives  of  any  testa- 
tor or  intestate,  the  same  may  be  prosecuted  by  or  against  any 
person  or  persons  who  may  afterwards  succeed  to  such  ad- 
ministration, and  may  at  any  time  be  made  parties  on  motion." 
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This  is  decisive  to  show  that  the  suit  did  not  abate;  such  would 
not  have  been  the  effect,  if  the  administrator  who  resigned,  had 
been  the  sole  defendant,  and  by  necessary  consequence,  no  such 
result  can  flow  from  his  resignation,  there  being  a  representa^ 
live  of  the  deceased,  a  party  to  the  suit  still  remaining. 

The  case  of  Thomason  &  Haynes  v.  Blackwell,  5  Stew.  & 
Porter,  181,  has  been  referred  to,  as  an  authority  to  show  that 
an  executor  cannot  resign  pending  a  suit.  That  case  was  de- 
pending in  the  Orphans'  Court,  and  after  the  trial  of  an  issue, 
which  ascertained  the  liability  of  the  executior,  but  before  a 
decree  was  rendered  by  the  Court  on  the  verdict,  he  tendered 
his  resignation,  which  the  Court  refused  to  receive.  This 
Court  held,  that  whatever  might  have  been  the  effect  of  a  re- 
signation at  an  earlier  stage  of  the  proceedings,  it  could  have 
no  effect  after  the  liability  of  the  executor  was  ascertained,  and 
nothing  remained  to  be  done  but  the  rendition  of  the  decree. 
The  Court  too,  lay  stress  on  the  fact,  that  the  proceeding  was 
in  the  Orphans'  Court,  where  the  resignation  must  be  made. 

It  is  obvious,  that  the  decision  made  in  the  case  cited,  can- 
not affect  this  case,  where  the  suit  was  depending  in  the  Cir- 
cuit Court,  and  the  liability  of  the  administrator,  undetermined 
at  the  time  the  resignation  was  made.  It  might  also,  well  be 
questioned,  whether,  if  erroneous,  any  one  but  the  plaintiff  be- 
low, could  take  advantage  of  it.  It  results  from  what  has  been 
said,  that  the  resignation  of  an  executor  or  administrator  will 
not  abate  a  suit;  if  there  be  more  than  one,  the  suit  will  proceed 
in  the  name  of,  or  against  those  remaining;  or  if  he  be  the  sole 
representative  of  the  estate,  will  be  revived  in  the  name  of  his 
successors. 

The  demurrer  to  the  third  plea  was  properly  sustained.  It 
was  wholly  immaterial,  whether  the  defendants  qualified  as  ad- 
ministrators jointly  or  severally  the  plea  being  utterly  frivolous; 
would  have  been  stricken  out  on  motion,  and  would  therefore 
be  bad  on  demurrer.  The  remaining  question  arises  on  the 
bill  of  exceptions. 

The  issue  between  the  parties,  was  whether  Margaret  El- 
liot, the  remaining  defendant,  was  administratrix  of  the  estate, 
when  the  suit  was  commenced.  To  prove  that  she  was,  the 
plaintiff  read  in  evidence  her  administration  bond,  which  bore 
date  previous  to  the  commencement  of  the  suit,  and  in  which 
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it  was  recited  that  she  had  been  appointed  administratrix  of 
the  estate  of  John  Elliott,  deceased.  The  defendant  then  prov- 
ed that  she  was  appointed  and  quahfied  administratix  de  bonis 
non,  on  the  27th  June,  1839,  and  after  the  commencement  of 
this  suit.  The  Court  charged  that  she  was  estopped  by  her 
bond  from  denying  the  fact  that  her  appointment  was  not  an- 
terior to  the  commencement  of  the  suit. 

The  general  rule  is,  that  a  party  is  estopped  from  denying 
what  he  has  by  his  bond  admitted  to  be  true,  but  if  the  oppo- 
site party  omits  to  plead  it,  he  hereby  consents  to  waive  it  and 
the  jury  will  not  be  prevented  from  finding,  according  to  the 
truth  of  the  case.  Trevivian  v.  Laurence,  1  Salk.  276;  Kil- 
heffer  v.  Herr,  17  Serg.  &  Rawl.  322;  Howard  v.  Mitchell,  14 
Mass.  241.  Here  the  bond  was  offered  in  evidence,  merely 
to  prove  the  issue  and  therefore  not  conclusive  on  the  jury,  if 
the  fact  there  admitted,  was  shown  not  to  be  true. 

The  testimony  offered  to  contradict  the  bond,  is  not  set  out 
in  the  record.  If,  as  we  may  presume,  it  was  the  record  of 
the  County  Court,  showing  the  time  of  the  appointment  And 
qualification  of  the  administratrix,  it  was  testimony  of  a  higher 
grade  than  the  admission  of  these  facts  in  the  bond.  The  date 
of  the  bond  may  be  a  mistake,  or  the  bond  may  have  been  giv- 
en in  anticipation  of  the  appointment  on  the  same  day,  which 
was  not  done.  Be  this  as  it  may,  when  the  question  to  be  de- 
termined, is  the  existence  of  a  fact,  which  is  matter  of  record, 
though  the  admission  of  the  fact  in  a  bond,  would  be  proof  of 
its  existence,  it  would  not  be  conclusive  against  the  record, 
which  is  the  highest  evidence  of  the  fact.  If  therefore,  in  this 
case,  the  bond  had  been  pleaded  as  an  estoppel,  by  the  plaintiff, 
in  his  replication  to  the  plea,  the  defendant,  in  her  rejoinder, 
could  have  vouched  the  record  of  the  County  Court,  showing 
the  true  time  of  the  appointment,  and  qualifying  of  the  admin- 
istratrix, and  it  would  have  been  a  sufficient  answer  to  the  re- 
plication. 

Tiie  Court,  therefore  erred  in  its  charge  to  the  jury  on  this 
point,  and  its  judgment  is  therefore  reversed,  and  the  cause  re- 
manded. 
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1.  When  a  mortgage  of  personal  estate,  which  is  removed  to  this,  from  another 
State,  subsequently  to  the  incumbrance,  has  lost  its  priority  of  lien,  as  to  cre- 
ditors whose  debts  are  contracted  here  after  the  removal  of  theproperty,  under 
the  act  of  1823 — Aikin's  Digest,  207,  §  4 — this  matter  can  not  be  urged  by 
the  personal  representatives  of  the  mortgagor,  as  a  defence  to  the  mortgagee's 
bill  for  foreclosure  and  sale.  The  proper  course,  under  this  statute,  where  the 
creditor  has  obtained  no  specific  lien  by  judgment  and  execution,  is  to  file  a  bill 
against  the  personal  representative  of  the  mortgagor,  joining  the  mortgagee, 
and  asserting  the  right  to  satisfaction  for  his  debt,  by  subjecting  the  mortgaged 
chattel  to  its  payment. 

2.  The  profits  arising  out  of  the  use  of  a  personal  chattel,  may  be  made  the  sub- 
ject of  a  mortgage. 

3.  Where  the  mortgagee  permits  the  mortgagor,  who  is  also  the  debtor,  to  receive 
the  mortgaged  profits,  the  former  is  not  entitled  to  have  an  account  against 
tlie  personal  representatives  of  the  latter,  for  sums  received  by  him  in  his  life* 
time. 

4.  And  the  rule  is  the  same,  although  there  is  a  specific  contract,  to  apply  the 
profits  to  the  extinguishment  of  the  debt.  In  such  a  case,  the  profits,  when  re. 
ceived  by  the  mortgagor,  and  carried  into  his  general  funds,  can  not,  after  his 
death,  be  reached  by  the  mortgagees,  as  a  trust.  The  trust  fund  is  not  capa- 
ble of  distinction,  and  it  remains  only  as  a  general  debt  against  the  estate. 

5.  Such  a  contract,  to  apply  the  profits  in  extinguishment  of  the  debt,  is  binding 
on  the  personal  representative,  and  if  profits  are  realize^  by  him  from  the  use  of 
the  chattel  after  the  mortgagor's  death,  they  are  to  be  accounted  for  to  the 
mortgagee,  and  are  not  to  be  considered  as  general  assets  of  the  estate. 

Appeal  from  the  Court  of  Chancery  for  the  first  Distrist  of 
the  Southern  Division. 


'  THE  object  of  the  bill,  in  this  case,  is  to  obtain  satisfaction 
of  sundry  debts  due  from  the  defendants  intestate,  and  secured 
by  a  mortgage  of  the  steam-boat  Jefferson,  executed  by  him 
in  Kentucky,  in  the  year  1837.  When  the  mortgage  was  exe- 
cuted, the  intestate  was  a  resident  of  Mobile,  in  this  State,  to 
which  place  he  removed  the  steam-boat,  and  continued  to  run 
it  until  his  death,  which  took  place  in  1839.  The  defendants 
qualified  as  his  administrators,  entered  into  the  possession  of 
the  boat,  and  continued  to  run  it  until  the  exhibition  of  this  bill. 
The  mortgage  deed  contains  a  stipulation,  that  all  the  clear 
profits  of  the  boat,  should  be  applied  to  the  extinguishment  of 
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the  debts,  in  the  order  in  which  they  are  named  in  the  mort- 
gage. 

The  prayer  of  the  bill  is,  that  the  defendants  may  state  an 
account  of  the  profits  received  by  their  intestate  and  them- 
selves, from  the  use  of  the  boat,  and  apply  them  to  the  pay- 
ment of  the  debts;  also,  that  the  boat  may  be  sold,  and  the  pro^s 
ceeds  applied  to  the  same  purpose.  ■ 

The  defendant,  B.  H.  Fry,  alone  answers  the  bill;  he  admits 
the  execution  of  the  mortgage,  requires  proof  of  his  intestate's 
indebtedness,  and  insists,  as  the  mortgage  was  not  registered  in 
Alabama,  until  the  year  1840,  that  therefore,  the  creditors  of 
his  intestate,  whose  debts  were  contracted  here,  after  the  re- 
moval of  the  boat,  and  previous  to  the  registration  of  the  mort- 
gage, cannot  be  prejudiced  by  it,  and  that  the  administrators 
are  entitled  and  bound  to  hold  the  boat  as  general  assets  of  the 
estate,  to  be  applied  to  the  payment  of  all  debts,  free  from  the 
li€n  of  the  complainant. 

The  answer  also  asserts  that  the  estate  is  greatly  insolvent, 
and  sets  out  a  schedule  of  the  creditors  and  the  several  amounts 
of  their  demands. 

Evidence  was  taken,  sustaining  the  allegations  of  the  bill 
and  answer,  and  ihe  Chanellor  at  the  hearing  dismissed  the  bill 
with  costs  but  without  prejudice.  The  complainants  appealed 
from  this  decree,  and  now  insist  that  the  Chancellor  should 
have  proceeded  to  decree  an  account  for  the  profits  and  for  the 
sale  of  the  boat. 

Stewart,  for  the  plaintiffs  in  error. 

Dunn,  contra. 

GOLDTHWAITE,  J — The  principal  question,  and  that, 
most  probably,  which  the  Chancellor  considered  as  decisive  of 
this  case,  arises  from  the  facts  disclosed  by  the  answer.  This, 
after  admitting  the  execution  of  the  mortgage  in  the  year  1837, 
asserts  that  the  mortgagor  then  was  a  resident  of  Mobile,  en- 
gaged in  the  business  of  steam-boating;  that  soon  after  the 
mortgage  was  executed,  he  conveyed  the  boat  to  that  place, 
where  the  mortgage  was  registered,  in  the  year  1840,  and  not 
previously;  that  the  mortgagor  contracted  various  debts  on 
the  credit  given  by  the  possession  of  this  and  other  boats ;  that 
he  died  insolvent ;  that  his  estate  has  been  so  represented  by 
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the  defendants,  and  so  declared  by  the  proper  authorities. — 
The  answer  insists  from  these  facts,  that  the  mortgage  has  lost 
its  lien  on  the  boat,  as  to  those  creditors  whose  debts  were 
contracted  by  the  intestate,  after  the  boat  was  removed  to  this 
State,  and  previous  to  the  registration  of  the  mortgage;  and 
that  the  defendants  are  entitled  to  hold  the  boat,  with  the  pro- 
fits derived  from  it,  as  assets  of  the  estate. 

The  act  of  1823,  which  is  supposed  to  confer  this  right  on 
the  administrators,  is  in  these  terms :  "  All  property  mortgag- 
ed, or  under  any  deed  of  trust,  or  other  legal  incumbrance, 
which  may  afterwards  be  removed  to  any  county  in  this  State, 
shall  be  liable  to  the  payment  of  any  debts,  which  the  holder 
of  such  mortgaged  property  may  contract,  after  his  settlement 
in  such  county,  unless  the  mortgage,  deed  of  trust,  or  in- 
cumbrance, covering  such  property  so  removed  as  aforesaid, 
shall  be  duly  recorded,  in  the  clerK's  office  of  the  County  Court 
of  the  county  to  which  such  property  may  be  removed,  with- 
in six  months,  unless  the  person  bringing  such  incumbered  pro- 
perty into  any  county  in  this  State,  shall  have  removed  from 
another  State,  in  which  case,  one  year  shall  be  allowed  for  the 
recording  of  any  such  mortgage,  deed  of  trust,  or  other  legal 
incumbrance,  after  such  settlement  as  aforesaid:  Provided, 
however.  That  after  such  record  duly  made,  the  provisions 
herein  [contained]  shall  cease  to  take  effect."  Aikin's  Digest, 
207,  §  4. 

It  is  not  our  intention  to  enter  upon  any  examination  of  this 
statute,  because  our  opinion  is,  that  the  administrators  of  the 
intestate  are  incompetent  parties  to  assert  the  rights  of  credi- 
tors against  the  mortgagees.  The  mortgagor,  if  living,  would 
not  be  allowed  thus  to  defeat  his  own  incumbrance,  and  his  per- 
sonal representative  stands  in  precisely  the  same  relation  to 
the  mortgagees.  An  admission  that  this  mortgage,  from  the 
omission  to  register  it  in  the  county  of  Mobile,  has  lost  its  lien 
as  to  those  debts  of  the  intestate,  contracted  after  the  removal 
of  the  boat  to  this  State,  would  only  show  the  necessity  of  con- 
fining the  litigation  on  this  subject,  to  those  creditors  and  the 
mortgagees,  who  alone  are  interested  in  the  question  in  dispute. 
We  cannot  perceive  how  any  act  or  admission  of  the  adminis- 
trators can,  in  any  manner,  affect  the  rights  of  either  of  those 
parties  in  interest.    The  conclusive  objection  to  any  decree  in 
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this  suit  which  would  confer  rights  on  the  creditors  generally, 
or  any  particular  class  of  them,  is,  that  they  are  not  before  the 
Court  as  parties ;  nor,  indeed,  can  they  be  brought  before  it  ex- 
cept by  their  own  act.  We  think  it  cannot  be  properly  con- 
tended, that  those  mortgagees  are  bound  to  ascertain  that  there 
are  creditors  who  may  have  an  equal  or  a  paramount  right  to 
themselves;  nor  ought  it  to  be  imposed  on  them  to  litigate 
questions  with  the  administrators,  when  those  interested  in  the 
decision  cannot  be  bound  by  the  decree,  or  compelled  to  pay 
costs,  if  it  is  adverse  to  their  interests.  But,  independent  of  all 
these  considerations,  we  cannot  conceive  how  this  estate  can 
be  satisfactorily  settled  in  the  County  Court,  if  this  boat,  incum- 
bered as  it  is,  shall  be  considered  as  general  assets  belonging  to 
the  estate,  from  the  single  fact,  that  there  may  be  creditors  of 
the  intestate,  whose  debts  were  contracted  before  the  execution 
of  this  mortgage.  Such  creditors,  certainly,  would  have  no.; 
claim  under  the  statute,  and  yet  they  would  share  pro  rata,,  i 
with  the  mortgagees,  if  the  boat  is  to  be  held  and  distributedi./ 
as  general  assets. 

The  only  course  which  seems  to  be  proper,  under  the  sta- 
tute, when  the  creditor  has  obtained  no  specific  lien  by  judg- 
ment and  execution,  is,  for  him  to  file  a.  bill  against  the  admin- 
istrator of  the  intestate,  joining  the  mortgagees  and  asserting 
his  right  to  satisfaction  for  his  debt  by  subjecting  the  mortgaged 
chattel. 

In  the  case  of  Boyd  &  Swepson  v.  Stainback,  et  al.  5  Mum- 
305,  this  was  held  to  be  the  course  of  proceeding  by  the  cred- 
itors against  one  who  had  loaned  slaves  to  the  intestate,  which 
loan,  as  to  these  creditors,  was  to  be  considered  as  an  absolute 
gift,  in  consequence  of  the  omission  to  record  the  reservation, 
pursuant  to  a  statute  of  Virginia,  similar  to  our  own  statute  of 
frauds,  and  very  similar,  in  principle,  also,  to  the  statute  just 
recited. 

Although  this  conclusion  necessarily  causes  a  reversal  of  the 
decree  rendered  by  the  Chancellor,  yet,  there  remain  some  other 
questions  with  respect  to  the  right  claimed  by  the  mortgagees 
to  call  for  an  account  of  the  profits  made  from  the  use  of  the 
boat. 

2.  And  first,  as  to  those  made  and  received  in  the  life  time 
of  the  intestate. 
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It  has  been  suggested,  that  the  profits  to  be  derived  from  a 
personal  chattel,  cannot  be  made  the  subject  of  a  mortgage, 
inasmuch  as  they  are  not  in  existence  when  the  incumbrance  is 
created ;  and,  in  a  case  like  this,  because  the  chattel  itself  was 
not  delivered. 

An  argument  based  on  this  suggestion,  would  be  specious, 
but,  as  it  seems  to  us,  notwithstanding,  would  be  unsound,  be- 
cause it  is  certain,  that  rents,  fairs,  waifs,  markets,  ferries  and 
the  like,  may  be  mortgaged.  1  Powel  on  Mort.  18.  We  are 
not  aware  that  any  just  distinction  can  be  drawn  between  a 
rent  issuing  out  of  real  estate,  and  a  profit  arising  from  the  use 
of  a  personal  chattel,  so  far  as  concerns  the  capacity  of  each 
to  be  mortgaged.  When  the  two  conditions  of  debtor  and 
mortgagor  are  separated  and  attached  to  diflferent  persons,  it 
will  be  readily  perceived  that  there  is  no  good  reason  why  the 
profits  of  a  personal  chattel  may  not  be  pledged  as  the  security 
for  the  debt  of  another  ;  and  if  for  the  debt  of  another,  it  must 
follow  that  it  may  be  so  pledged  for  the  mortgagor's  own  debt. 

We  will  not,  for  the  present,  involve  this  question  with  the 
difficulties  which  must  arise  in  settling  the  priority  of  right, 
when  the  contest  is  between  a  creditor  or  subsequent  purchas- 
er, and  the  mortgagee,  and  the  latter  has  permitted  the  mort- 
gagor to  retain  the  chattel  in  his  possession  ;  nor  is  it  necessary 
that  we  should  examine  how  far  such  a  mortgage  could  be 
made  available  against  the  debtor  himself,  in  a  case  where  the 
profits  would  depend,  necessarily,  much  more  upon  the  skill 
and  capacity  of  the  person  usii:\g  the  chattel,  than  upon  any  in- 
herent quality  in  the  chattel  itself. 

We  wish  to  be  understood,  for  the  present,  as  deciding  only 
that  the  profits  arising  out  of  the  use  of  a  personal  chattel,  may 
be  made  the  subject  of  a  mortgage. 

3.  Although  such  profits  may  be  made  the  subject  of  a  mort- 
gage, it  is  obvious,  when  the  mortgagor  is  left  in  possession  of 
the  chattel,  that  he  will  receive  them,  in  the  first  instance,  and 
therefore,  when  the  mortgagor  is  also  the  debtor,  the  creditor 
has  no  remedy,  either  at  law  or  in  equity,  for  the  profits  so  re- 
ceived. And  this  peculiarity  arises  from  the  fact  that  the  pre- 
cedent debt  is  in  existence ;  for  which  the  creditor  has  his  rem- 
edy at  law.  No  matter  what  the  amount  of  the  profits  may  be, 
the  creditor  cannot  recover  more  than  his  debt,  and  it  would  be 
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futile  to  recover  less.  The  profits  when  thus  received,  consti- 
tute nothing  but  a  debt.  But,  there  is  an  aspect  in  which 
this  case  will  be  presently  considered,  when  it  will  become  im- 
portant to  ascertain  the  amount  of  profits  received  by  the  ad- 
ministrators since  the  death  of  the  intestate ;  but  as  to  those 
made  and  received  by  the  intestate  in  his  life  time,  we  are  not 
aware  of  any  adjudicated  case  which  authorises  us  to  declare 
that  the  mortgagee  may  call  for  an  account  of  such  profits,  eo 
nomine,  either  at  law  or  in  equity.  There  are  several  cases, 
however,  in  which  the  reverse  is  held  as  the  settled  rule.  Hig- 
gins  V.  The  York  Buildings  Company,  2  Atkyns,  107;  Mead 
V.  Lord  Owery,  3  Atkyns,  235. 

In  Coleman  v.  The  Duke  of  St.  Albans,  3  Vesey,  jr.  25|; 
Lord  Rosslyn,  thus  declares  the  rule:  A  mortgagee  is  not  en- 
titled to  have  an  account  against  the  mortgagor  for  the  profits 
of  the  estate  mortgaged,  which  have  been  received  by  the  mort- 
gagor, and  applied  to  his  own  use ;  and  the  rule  is  the  same 
where  the  mortgagor  has  actually  given  the  mortgagee  a  pow- 
er to  receive.  If  the  mortgagee  omits  to  use  that  power,  he 
must  impute  it  to  himself,  if  the  profits  are  gone ;  it  is  against 
all  rules  of  equity  to  decree  an  account  against  the  mortgagor 
for  the  time  when  he  has,  by  the  connivance,  or  to  speak  more 
properly,  by  the  permission  of  the  mortgagee,  received  the 
profits  and  applied  them  to  his  own  use. 

At  law,  the  mortgagee  is  not  permitted  to  call  on  the  tenant 
of  the  mortgagor,  until  a  default  in  the  mortgage  and  notice  to 
the  tenant.  Moss  v.  Galhmore,  J)oug.  279;  Birck  v.  White,  1 
Term  R.  384. 

It  is  for  these  reasons,  we  conclude  that,  as  mere  mortga- 
gees, the  complainants  are  not  entitled  to  an  account  for  the 
profits  received  by  the  intestate  in  his  life  time. 

4.  But  it  is  urged  that  the  complainants  are  not  merely  mort- 
gagees; that  there  is  a  specific  contract  to  apply  all  the  clear 
profits  made  by  the  boat  to  the  payment  of  the  debts  secured 
by  this  mortgage. 

Independent  of  the  rule  peculiarly  applicable  to  mortgages, 
these  profits,  so  far  as  received  by  the  intestate,  and  carried  in- 
to his  general  funds,  cannot  be  reached  by  the  mortgagees  as 
a  trust.  In  such  a  case,  the  trust  fund  is  not  capable  of  distinc- 
tion, and  it  remains  only  as  a  general  debt.     This  is  the  univer- 
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sal  rule,  both  with  respect  to  bankruptcies  and  intestacies. — 
Trecothic  v.  Mason,  4  Mason,  16;  Maury  v.  Mason,  8  Por- 
ter, 211. 

5.  Secondly,  as  to  the  profits  received  by  the  administra- 
tors since  the  death  of  the  intestate.  We  have  already  shown 
the  general  rule  which  governs  the  receipt  of  rents  and  profits 
by  the  mortgagor,  but  we  think  a  very  obvious  distinction  ex- 
ists in  those  cases  where  the  mortgagor  stipulates  that  he  will 
apply  the  rents  and  profits  to  the  extinguishment  of  the  debt. — 
We  have  also  shown  that  a  stipulation  of  this  description  is  of 
no  importance  when  the  mortgagor  is  the  debtor,  so  long  as  he 
lives  and  is  solvent,  inasmuch  as  the  receipt  of  the  profits  would 
add  nothing  to  the  legal  or  moral  obligation  to  discharge  the 
debt ;  but,  in  our  opinion,  this  becomes  a  very  important  con- 
sideration whenever  the  mortgagor  is  a  different  person  from 
the  debtor,  or  whenever  the  mortgagor  is  dead  or  has  become 
bankrupt.  In  the  first  case,  he  becomes  a  debtor  to  the  amount  of 
the  profits  actually  received,  to  the  extent  of  the  secured  debt;  and 
in  the  two  latter  cases,  the  mortgagee  is  entitled  to  preference 
over  the  general  creditor,  whenever  the  stipulated  fund  has 
been  kept  separate,  and  can  be  clearly  distinguished  from  the 
general  funds  of  the  bankrupt  or  intestate. 

The  case  of  Coleman  v.  The  Duke  of  St.  Albans,  before  ci- 
ted, unless  critically  considered,  might  lead  to  an  impression 
that  there  is  no  room  to  make  this  exception  to  the  general 
rule.  In  that  case,  duke  George  was  the  original  debtor,  and 
mortgaged  the  office  of  the  Register  of  the  Court  of  Chancery, 
which  was  vested  in  him  and  his  heirs,  for  the  lives  of  other  per- 
sons ;  the  mortgage  contained  a  personal  covenant  to  pay  the 
debt.  He  died  without  payment,  and  the  office  descended  to 
his  son,  who,  with  the  consent  of  the  mortgagee,  surrendered  it 
to  the  crown  and  took  a  new  grant,  after  which,  he  (the  son) 
mortgaged  the  office  again  to  the  same  creditor,  for  the  same 
debt,  and  authorised  him  to  receive  the  profits  from  the  depu- 
ty registers,  but  did  not  enter  in  ani/  covenant,  either  to  pay 
the  debt  or  to  receive  the  profits  of  the  office  to  the  use  of  the 
fnortgagee.  The  last  mortgagor  also  died,  and  his  heir  en- 
.  tered  into  the  office  and  received  its  profits.  A  demurrer  was 
sustained  to  a  bill  by  the  creditor  seeking  an  account  of  the  pro- 
fits received  by  the  heir  of  the  last  mortgagor,  on  the  allega- 
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ion  that  the  office  itself  would  not  produce  a  sum  sufficient 
.0  discharge  the  debt. 

It  is  evident,  that  in  that  case  there  was  no  specific  appropri- 
Jion  of  the  profits  of  the  mortgaged  office  for  the  payment  of 
he  debt  due  from  the  personal  representatives  of  duke  George, 
ndependent  of  the  mortgage,  there  was  nothing  more  than  a 
nere  power  to  receive  the  profits  which  might  be  exercised  or 
omitted  by  the  mortgagee  at  pleasure,  and  until  this  power  was 
exercised,  or  notice  given  of  the  intention  to  exercise  it,  the 
heir  of  the  mortgagor  was  in  no  default,  and  incurred  no  liabil- 
ity by  receiving  the  profits  to  his  own  use. 

In  the  case  we  are  called  on  now  to  determine,  the  mortgage 
contains  an  express  stipulation,  that  although  the  profits  shall  be 
received  by  the  mortgagor,  yet,  he  will  apply  them  to  the  dis- 
charge of  the  debts  specified. 

We  think  it  does  not  admit  of  question,  that  this  stipulation 
is  binding  on  the  personal  representatives  of  the  mortgagor, 
and  that  as  long  as  the  profits  can  be  specifically  traced,  and 
which  have  not  been  carried  into  the  general  fund,  they  are  to 
be  accounted  for  to  the  mortgagee,  and  should  not  be  consider- 
ed as  general  assets  of  the  estate. 

It  is  certain  that  the  profits  received  by  the  administrators, 
from  the  use  of  the  boat  since  the  death  of  the  intestate,  can 
be  designated  with  accuracy,  and  that  they  have  not  been  min- 
gled with  the  general  funds  of  the  deceased,  so  as  to  be  incapa- 
ble of  separation. 

The  remarks  made  by  us  in  the  commencement  of  this  opin- 
ion, as  applicable  to  the  boat,  in  connexion  with  the  statute,  ap- 
ply with  equal  force  to  this  portion  of  the  profits.  If  the  boat 
itself  is  subjected  to  the  payment  of  particular  creditors,  the 
promts  follow  as  an  incident.  But  we  repeat  that  we  cannot 
investigate  those  rights  upon  this  bill. 

We  think  the  Chancellorought  not  to  have  dismissed  the  bill, 
but  should  have  proceeded  to  decree  a  foreclosure  and  an  ac- 
count for  the  profits  received  by  the  administrators  since  the 
death  of  the  intestate,  if  the  bill  was  in  a  condition  to  be  heard 
upon  the  merits,  which  is  a  matter  that  has  received  no  examin- 
ation from  counsel. 

The  decree  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 
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1.  A  promise  to  accept  a  bill  thereafter  to  be  drawn,  for  goods  to  be  sold  to  a  third 
person,  is  binding  in  law,  and  an  action  will  lie  for  its  breach  ;  although  at  the 
time  the  promise  was  made,  the  amount  of  the  bill,  or  precise  period  when  it 
was  payable  was  unknown:  and  it  is  no  objection  to  a  bill  drawn  and  presented 
upon  the  faith  of  such  a  general  promise,  that  it  had  four  months  to  run,  and  that 
interest  was  calculated  on  the  account,  for  goods  sold — Such  being  the  usual 
course  of  dealing,  and  the  drawee  making  no  objection  when  the  bill  was  pre. 
sented  for  acceptance. 

2.  Where  decumentary  proof  is  offered  for  the  purpose  of  discrediting  a  wiinesg, 
its  relevancy  should  be  made  apparent,  or  it  may  be  rejected. 

3.  Where  a  bill  presented  to  a  drawee  for  acceptance,  was  at  his  request,  left 
with  him,  a  notice  to  his  executors,  after  his  death,  to  produce  it  on  the  trial  of 
an  action  against  them,  for  the  refusal  of  their  testator  to  accept,  wjll  authorise 
the  admission  ofparol  evidence  of  its  contents,  although  they  deny  it  ever  came 
to  their  possession. 

4.  The  death  of  the  defendant,  JK,  was  suggested  of  record,  and  a  scire  facias 
directed  to  issue  to  his  representatives,  without  naming  them,  or  characteriz- 
ing them  as  executors  or  administrators  ;  a  sci.  fa.  issued,  describing  R  L  W 
and  W  R  H  as  executors,  and  was  served  on  them,  but  they  were  not  formally 
made  parties.  The  cause,  in  the  margin  of  the  judgment,  is  thus  stated — 
"  Robert  Geddes  &  Co.  v.  Joshua  Kennedy's  ex'rs,"  and  the  entry  recites  that 
the  parties  came  by  their  attornies,  and  thereupon  came  a  jury,  &c  :  the  judg- 
ment is,  that  the  plaintiffs  recover  against  the  defendants,  to  be  levied  of  the 
goods,  &c.  of  J  K,  dec'd,  in  the  hands  of  R  L  W  and  W  R  H,  his  executors,  to 
be  administered  :  Held,  that  the  judgment  and  its  recitals  was  a  waiver  of  all 
info  mality,  and  equivalent  to  an  express  assent  to  be  made  defendants. 

Writ  of  error  to  the  County  Court  of  Mobile. 

THE  defendants  in  error,  brought  an  action  of  assumpsit 
against  the  plaintiff's  testator.  The  declaration  contains  sev- 
eral counts.  In  the  first  count,  they  charge  the  testator  as  the 
acceptor  of  a  bill  of  exchange,  drawn  by  one  Samuel  A.  Car- 
penter, on  the  15th  of  March,  1834,  for  the  payment  four  months 
after  date,  of  the  sum  of  four  hundred  and  forty-nine  60-100 
dollars,  to  their  order.  The  second  count  states,  that  the  tes- 
tator undertook  and  agreed  with  the  plaintiffs,  if  they  would 
sell  and  deliver  to  Samuel  A.  Carpenter,  certain  goods,  wares 
and  merchandize,  he,  the  testator,  would  after  such  sale  and 
delivery,  accept  a  draft  or  bill  of  exchange,  to  be  drawn  by 
Cjirpenter,  for  the  amount  of  goods,  &c.  purchased  by  him. 
It  is  then  alleged,  that  confiding  in  the  promise  and  undertaking 
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of  the  testator,  the  plaintiffs  sold  goods,  &c.  to  Carpenter, 
amounting  in  value  to  the  sum  of  four  hundred  and  forty-nine 
60-100  dollars;  and  that  on  the  15th  of  March,  1834,  Carpenter 
drew  his  bill  on  the  testator,  requesting  him  to  pay  that  sum 
to  the  order  of  the  plaintiffs,  four  months  after  date.  It  is  fur- 
ther avered,  that  the  bill  drawn  by  Carpenter,  as  aforesaid, 
was  duly  presented  to  the  testator,  for  acceptance,  and  that  he 
wholly  failed  and  refused  to  accept  the  same,  as  he  had  prom- 
ised to  do.  The  declaration  concludes  with  the  usual  aver- 
ment of  the  testator's  liability  to  pay  the  plaintiffs,  and  his 
promise  to  do  so. 

The  cause  was  tried  on  the  general  issue,  the  executors 
having  been  previously  made  parties  defendant,  instead  of  Jo- 
shua Kennedy,  who  died  pending  the  suit.  On  the  trial,  the 
defendants  excepted  to  the  ruling  of  the  Court.  From  the  bill 
of  exceptions,  it  appears  that  the  plaintiffs  offered  and  relied 
upon  a  deposition  of  N.  Patterson,  to  establish  their  right  to  re- 
cover on  account  of  the  refusal  of  the  testator  to  accept  the 
bill  therein  named.  The  plaintiffs  having  given  notice  to  the 
defendants  to  produce  the  bill  on  the  trial,  demanded  its  produc- 
tion, but  the  defendants  did  not  produce  it,  alleging  as  an  ex- 
cuse, that  it  was  not  in  their  possession.  The  plaintiffs  offered 
no  other  evidence. 

The  defendants  then,  to  impeach  the  credibility  of  N.  Pat- 
terson, the  plaintiff's  witness,  offered  certain  papers,  which  he 
proposed  to  prove,  were  in  his  hand  writing.  This  evidence 
was  objected  to,  as  irrelevant,  and  excluded  by  the  Court. 

The  defendants  counsel  prayed  the  Court  to  instruct  the  jury, 
that  the  evidence  adduced  by  the  plaintiffs,  was  not  sufficient 
to  authorise  them  to  recover,  and  that  it  should  be  disregarded. 
This,  the  Court  refused,  and  instructed  the  jury,  that  if  from 
the  testimony,  they  were  satisfied  the  testator  promised  to  ac- 
cept thebill,  and  after  the  goods  were  sold  he  refused  to  accept, 
and  that  the  bill  was  left  with  him,  then  it  was  a  violation  of  a 
contract,  and  the  plaintiffs  were  entitled  to  recover  under  the 
second  count,  the  amount  of  damages  they  had  sustained.  "To 
which  the  defendants  excepted"  &c. 

The  deposition  of  Patterson,  is  a  minute  recital  of  the  facts 
to  which  the  witness  testifies.  In  substance,  it  proves  the 
promise  and  undertertaking  of  the  testator  to  pay  the  plaintiffs 
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for  such  goods  as  they  might  sell  and  deliver  to  Samuel  A.  Car- 
penter. The  sale  of  goods  amounting  (with  interest  added,  on 
the  amount  for  provisions,  for  two  months)  to  four  hundred  and 
forty-nine  60-100  dollars.  The  witness  states  that  it  was  the 
custom  to  add  interest  after  sixty  days,  on  accounts  for  provi- 
sions sold;  that  he  understood  from  Carpenter  and  the  testator, 
that  they  were  in  partnership  in  building  a  mill,  and  that  the 
debt  contracted  by  Carpenter  with  the  plaintiffs,  was  to  pro- 
mote the  erection  of  the  same.  Witness  knows  that  the  credit 
was  given  to  Carpenter  upon  the  promise  of  the  testator  to  ac- 
cept a  bill,  and  the  testator  admitted  to  the  witness,  that  such 
was  the  fact.  The  witness  further  testified,  that  a  bill  of  four 
hundred  and  forty-nine  60-100  dollars  was  drawn  on  the  testa- 
tor on  the  15th  of  March,  1834,  payable  to  the  plaintiffs,  four 
months  after  date,  which  bill,  he  (the  witness,)  presented  as 
the  agent  of  the  plaintiffs  to  the  testator  and  requested  his  ac- 
ceptance thereof:  the  testator  told  the  witness  to  leave  the 
bill,  and  he  would  see  Carpenter,  and  call  down  in  a  day  or 
two,  but  would  not  then  accept  it.  The  testator  in  a  conver- 
sation more  than  two  years  afterwards,  told  the  witness,  that 
he  would  not  accept  the  bill,  or  pay  any  more  for  Carpenter, 
as  the  latter  had  made  the  mill  cost  more  than  it  should  have 
cost. 

Stewart,  for  the  plaintifTin  error.  The  evidence  of  Patter- 
son should  have  been  disregarded  as  being  insufficient  to  en- 
title the  plaintiffs  to  recover.  Kennedy  v.  Geddes  &  Co.  8 
Porter's  Rep.  263;  17  Serg't  &  R.  Rep.  45.  The  promise  of 
Kennedy,  if  made,  as  testified,  was  invalid  in  itself,  and  besides 
was  too  indefinite  and  general  in  its  terms  to  subject  him  to  an 
action  for  a  breach.  The  evidence  offered  to  discredit  the 
plaintiff's  witness,  was  improperly  rejected,  and  parol  evidence 
of  the  contents  of  the  bill,  alleged  to  have  been  presented  to 
Kennedy  for  acceptance,  was  improperly  received;  as  it  was, 
it  did  not  show  that  the  bill  was  delivered  to  him. 

The  Court  also  erred  in  the  charge  to  the  jury,  in  not  requir- 
ing the  proof  to  be  sufficiently  broad  to  make  out  the  case 
stated  in  the  second  count  of  the  declaration.  It  is  not  supposed 
by  the  charge,  that  it  was  necessary  the  goods  should  have  been 
delivered  to  Carpenter  upon  the  faith  of  Kennedy's  promise,  but 
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that  it  was  enough  for  the  plaintiffs  to  show  a  promise  by  Ken 
nedy  to  accept  the  bill  of  Carpenter,  and  a  refusal  to  do  so.  afte- 
the  sale  of  the  goods  to  the  latter.  This  was  an  obvious  mis- 
conception of  the  undertaking  to  accept. 

But  if  all  the  objections  stated  are  untenable,  then  it  is  insist- 
ed that  the  executors  of  Joshua  Kennedy,  were  not  regularly 
made  parlies,  and  no  judgment  could  be  rendered  against 
them. 

Lesesne,  for  the  defendant.     When  this  cause  was  in  thit 
Court,  in  the  life-time  of  Joshua  Kennedy,  it  was  held,  that  th* 
proof  was  insufficient  to  charge  him  as  an  acceptor.     8  Por 
Rep.  263.     But  since  that  time,  a  declaration  has  been  filed 
the  second  count  of  which  charges  a  failure  or  refusal  to  accep 
according  to  a  previous  promise  and  undertaking,  and  the 
question  now,  is,  does  the  proof  sustain  that  count.     An  ac- 
tion will  lie  upon  the  breach  of  a  promise  to  accept  a  bill,  i 
the  promise  be  founded  upon  a  sufficient  consideration.  Towns 
ley  V.  Samuel,  2  Peters'  Rep.  170;  Boyce  &  Henry  v.  Ed 
wards,  4  Peters'  Rep.   Ill;  Smith  v.  Brown,  6  Taunt.  Rep. 
340;  Chitty  on  Bills,  9  Am.  ed.  326;  Bailey  on  Bills,  (last  ed.) 
166,  note  G;  Lang  v.  Barclay,  1  B.  &  C.  Rep.  399;  McEver  v. 
Main,  10  Johns.  Rep.  215;  see  also,  2^heat.  Rep.  66. 

With  respect  to  the  evidence  offered  by  the  plaintiffs  in  er 
ror  to  discredit  the  testimony  of  the  witness,  Patterson,  it  ma} 
be  sufficient  to  remark  that  its  exclusion  is  not  made  the  ground 
of  exception,  and  cannot,  consequently,  be  assigned  for  error 
Bank  of  Alabama  v.  McDade,  4  Porter's  Rep.  352.  But  if  th( 
question  of  its  admissibility  were  raised,  it  would  be  held,  thai 
the  County  Court  properly  excluded  it  as  irrelevant  testimony 
Lawrence  v.  Barker,  5  Wend.  Rep.  301,  '2,  '5;  2  Phil.  Ev.  729 
C.&H.  ed. 

The  death  of  Joshua  Kennedy  was  duly  suggested,  and  ; 
scire  facias  thereupon  issued,  and  served  on  the  defendants  a 
his  executors,  who  appeared  and  went  to  trial.  This,  it  is  pre 
sumed,  will  estop  them  from  insisting  upon  a  formal  order  re- 
viving the  cause  against  them. 

COLLIER,  C.  J. — The  questions  now  presented  for  deci- 
sion, are  essentially  different  from  those  that  were  considered 
when  this  cause  was  here  at  a  previous  term.     The  main  ques- 
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tion  then  was,  "whether  a  verbal  promise,  to  accept  a  bill,  not 
in  esse,  will,  in  law,  amount  to  an  acceptance."  While  the 
Court  recognized  the  principle,  "  that  a  promise,  in  writing,  to 
accept  a  bill  of  exchange,  not  in  esse,  will  be  in  law,  an  accep- 
tance, if  the  bill  be  taken  on  the  faith  of  such  promise,"  they 
were  of  opinion,  that  as  in  this  case, "  it  was  uncertain  for  what 
amount  the  bill  was  to  be  drawn,  when  it  was  to  be  drawn, 
and  when  payable,"  the  promise  did  not  amount  to  an  accep- 
tance.    8  Porter's  Rep.  263. 

By  taking  issue  upon  the  declaration,  there  was  a  tacit  ad- 
mission, that  the  cause  of  action  was  legally  sufficient,  and  the 
questions  arising  at  the  trial,  relate  to  the  admissibility  and 
sufficiency  of  the  proof  adduced  by  the  parties,  and  the  charge 
to  the  jury.  But  if  the  defendant  had  interposed  a  demurrer 
to  either  of  the  counts  of  the  declaration,  it  would  have  availed 
him  nothing.  The  first  count,  is  undeniably  good,  while  it  is 
insisted,  that  the  second,  is  defective,  in  seeking  to  recover  up- 
on a  promise  obnoxious  to  the  statute  of  frauds.  This  objec- 
tion cannot  be  maintained  by  authority.  In  Townsley  v.  Sum- 
rail,  2  Peters'  Rep.  170,  which  was  an  action  upon  a  promise 
made  by  the  defendant,  as  a  partner  in  a  mercantile  concern, 
that  the  firm  would  accept  a  draft,  or  drafts,  to  be  drawn  on 
them  by  one  Waters,  in  favor  of  the  plaintiff:  The  Court  was 
of  opinion  that  the  action  was  maintainable,  notwithstanding 
the  number  and  amount  of  the  bills  may  not  have  been  stipula- 
ted by  the  parties;  and  that  it  was  not  a  promise  to  answer  for 
the  debt,  &c.  of  another  within  the  statute  of  frauds,  but  a  pri- 
mary and  independent  engagement.  So,  in  Boyce  and  Henry 
v.  Edwards,  4  Pet.  Rep.  122,  the  Court  say,  "the  distinction 
between  an  action  on  a  bill,  as  an  accepted  bill,  and  one  found- 
ed on  a  breach  of  promise  to  accept,  seems  not  to  have  been 
adverted  to.  But  the  evidence  necessary  to  support  the  one 
or  the  other,  is  materially  different.  To  maintain  the  former, 
as  has  been  already  shown,  the  promise  must  be  applied  to  the 
particular  bill  alleged  in  the  declaration  to  have  been  accepted. 
In  the  latter,  the  evidence  may  be  of  a  more  general  character, 
and  the  authority  to  draw,  may  be  collected  from  the  circum- 
stances, and  extended  to  all  bills,  coming  fairly  within  the  scope 
of  the  promise."     See  also,  Chitty  on  Con.  4  Am.  ed.  348;  Chit- 

ty  on  Bills,  9  Am.  ed.  308,  and  cases  there  cited.     Let  these 
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citations,  suffice  to  show,  that  the  second  count  discloses  a  good' 
cause  of  action  in  averring  the  promise  to  accept,  for  goods  lO' 
be  sold  to  Carpenter,  the  sale  of  the  goods  upon  the  faith  of  the 
promise,  the  drawing  of  the  bill  by  Carpenter,  and  the  refusal 
of  Kennedy  to  accept  it. 

The  papers  offered  by  the  defendants  to  impeach  the  credi- 
bility of  the  witness,  Patterson,  are,  an  account  of  Samuel  A. 
Carpenter  with  John  B.  Page  &  Co.  dated  in  1833,  a  note  of 
Carpenter  to  Joshua  Kennedy,  dated  September  19th  1833,  for 
the  payment  of  three  hundred  and  fifteen  dollars  and  nine  cents, 
at  four  months,  and  a  bill  drawn  by  Carpenter  on  Kennedy, 
on  the  16th  November,  1833,  for  the  payment  to  John  B.  Pago 
&  Co.  of  the  sum  of  four  hundred  and  ninety-four  dollars  twen- 
ty-two cents,  at  four  months  date.  We  are  unable  to  discov- 
er, from  any  thing  in  the  record,  what  relation  these  papers 
had  to  the  testimony  of  the  w-itness,  and  are  consequently  of  opin- 
ion, that  they  weie  properly  rejected  by  the  County  Court,  as 
irrelevant. 

The  evidence  adduced  by  the   plaintiff's,  if  credited  by  the 
jury,  was  entirely  sufficient  to  authorise  their  verdict.    It  ])roves 
a  promise,  by  the  testator,  to  accept  a  bill  for  goods  to  be  so[d 
by  the  plaintiffs  to  Carpenter,  the  sale  upon  the  iailh  of  the 
promise,  the  drawing  of  the  bill  in  a  reasonable  time  thereafter,, 
its  presentation  to  Kennedy,  and  his  refusal  to  accept.     It  was 
no  objection  to  the  bill,  that  it  was  payable  four  months  after 
date,  and  that  interest  was  added  on  the  account  after  sixty 
days.     The  witness  states  that  such  was  the  usual  course  of 
dealing,  where  accounts. were  of  the  character  of  that  made 
by  Carpenter,  and. we  must  intend,  that  the  testator's  promise 
was  made  in  reference  to  the  mercantile  usage  in  such  cases  ; . 
the  more  especially  as  he  placed  his  refusal  to  accept  the  bill 
upon  grounds  entirely  distinct  from  the  length  of  time  it  had  to 
run,  or  the  addition  ofinterestupon  the  account. 

But  it  is  objected,  that  the  bill  should  have  been  produced  at 
the  trial,  or. its  absence  more  satisfactorily  accounted  for.  It' 
appears  from  •  the  evidence,  that  upon  its  presentation  to  the 
testator,  hedesired  ittp  be  left  with  him  for  a  few  days,  that 
he  might  determine  whether  he  would  accept  it.  It  is  not 
shown  that  he  ever  returned  it,  or  that  he  was  called  on  by  the 
plaintiffis,  .or  their  agent  to  learn  his  determination.     The  cen- 
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Versation,  which  Patterson  states  in  his  deposition.-  he  had  with 
the  testator,  appears  to  have  taken  place  more  than  two  years 
after  the  bill  was  left  with  him,  for  acceptance.  The  reason- 
able inference  then  is,  that  the  bill  remained  with  the  testator, 
and  its  non-production  upon  a  notice  to  his  executors  authoris- 
ed the  admission  of  parol  evidence  of  its  contents. 

It  must  be  admitted  that  the  proceedings  in  the  County  Court, 
tb  bring  in  the  executors  of  Kennedy,  are  loose   and  infor- 
mal.    The  death  of  the  testator  is  suggested  of  record,  and  a 
scire  facias  directed  to   issue  to  his  ropresentatives,  with- 
out stating  who  they  are,  and  whether  executors  or  adminis- 
trators,    A  ficire  facias  issued,  in  which  Robert  L.  Walker 
and  William  R;  Hallett,  are  described  a&  executors,  which  ap- 
pears to  have  been  duly  served  upon  them,  but  without  formal- 
ly making  them  parties:  the  cause  was  ti'ied   by  a  jury.     The 
statement  of  the  case  in  the  margin  of  the  judgment,  is  ''Rob- 
ert Geddes  &  Co.  v.  Joshua  Kennedy's  executors."     The  en- 
try recites,  thai  the  parties  came  by  their  attornies,  and  there- 
upon came  a  jurj',  &c.;  the  judgment  is,  "  that  the  plaintiffs  re- 
cover against  the  defendants,  to  be  levied  of  the  goods  and 
chattels  of  the  said  Joshua  Kennedy,  deceased,  in  the  hands  of 
William  R.  Hallett  &  Robert  L.  Walker,  his  executors  to  be 
administered"  &c.     The  description  of  the  plaintiffs  in  error, 
in  the  scire  facias,  as  executors  of  the  original  defendant;  the 
service  of  that  process  on  them,  which  required  them  to  shcW 
cause  why  the  suit  should   not  be  revived,  the  designation  of 
them  in  the  judgment,  as  executors,  and  the  recital  thai  the  ex- 
ecutors appeared  and  went  to  trial,  was  a  waiver  of  all  inforrn- 
ality,and  equivalent  to  an  express  assent  to  be  made  defendants. 
The  charge-  to  the  jury,  seems  to  us,  to  be  entirely  consistent 
with  the  law,  as  we  have  laid  it  down.     It  obviously  contem- 
plates that  the  plaintiffs  must  have  sold  goods  to  Carpenter, 
upon  the  faitb  of  Kennedy's  promise.     The  charge  contem- 
plates in  toiidem  verbis,  the  promise  to  accept  for  goods  to  be 
sold,  the  sale  of  the  goods,-  and  the  refusal  to  accept.     This, 
taken   in  •  connection  with  the  evidence  in  the  record,  suffi- 
ciently shows  the  meaning  of  the  Court,  was,  that  the  sale  of 
the  goods  should  have  been  made,  in  reliance  upon  the  testa- 
tor's promise  for  payment. 
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This  view  is  decisive  of  the  case,  and  the  consequence  is,  the 
judgment  of  the  County  Court  is  affirmed. 


Shaw  v.  Yarbrough. 

1.  Where  issue  is  joined  on  the  plea  of  the  statute  of  limitations,  the  jury  have  notbifig 
to  do  with  the  justice  of  the  account. 

2.  The  plaintiff  may  reply  the  statute  of  limitations  to  an  account  pleaded  as  a  set-off, 
notwithstanding  the  claim  sued  on  is  obnoxious  to  the  same  defence,  which  the  de- 
fendant omits  orneglects  to  plead. 

3.  The  exception  in  the  statute,  in  favor  of  dealing  between  merchant  and  merchant, 
must  be  relied  on  by  a  replication  to  the  plea. 

Error  to  the  County  Court  of  Sumter. 

THIS  was  an  action  of  assumpsit  brought  in  the  Court  be- 
low, by  the  plainlifFin  error,  against  the  defendant,  on  an  open 
account.  To  a  declaration  in  the  usual  form,  the  defendant 
pleaded  as  an  off-set,  an  open  account  due  from  the  plaintiff  to 
him,  to  which  plea  the  plaintiff  replied,  that  the  account  pleaded 
as  an  off-set,  did  not  accrue  within  three  years,-  (fcc,  upon  which 
replication  issue  was  joined. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears  that 
the  account  of  the  plaintiff  against  the  defendant,  was  a  book 
account,  created  in  1835,  and  that  the  defendant  admitted  its 
correctness,  and  that  it  was  not  barred  by  the  statute  of  limita- 
tions. The  defendant  produced  his  account,  which  was  also 
dated  in  1835,  and  proved  its  correctness,  but  adduced  no 
proof  to  take  it  out  of  the  statute  of  limitations.  The  plaintiff 
then  moved  the  Court  to  charge  the  jury,  that  the  defendant 
was  not  entitled  to  his  off-set  without  proof,  to  take  the  account 
out  of  the  statute  of  limitations.  But  the  Court  refused  thus  to 
charge,  and  instructed  the  jury,  that  if  the  account  was  prov- 
ed to  be  correct,  they  must  allow  it — to  which  the  plaintiff  ex- 
cepted. 

The  jury  found  for  the  defendant,  and  judgment  was  render- 
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ed  accordingly,  from  which  the  plaintiff  prosecutes  this  writ  of 
error,  and  now  assigns  for  error,  the  refusal  to  charge,  and  the 
charge  as  stated  in  the  bill  of  exceptions. 

Hair,  for  the  plaintiff  in  error. 
Rushing,  contra. 

ORMOND,  J. — The  issue  presented  to  the  jury  was,  wheth- 
er the  account  pleaded  as  a  set-off,  accrued  within  three  years 
before  the  commencement  of  the  suit.  The  justice  of  the  ac- 
count was  a  matter  the  jury  had  nothing  to  do  with,  and  the 
charge  of  the  Court  was  clearly  wrong.  It  is  supposed  by  the 
counsel  for  the  plaintiff  in  error,  that  the  exception  of  the  sta- 
tute in  favor  of  dealing  between  merchant  and  merchant,  will 
justify  the  charge  of  the  Court,  but  nothing  of  that  kind  appears 
on  the  record.  If  such  was  the  fact,  it  should  have  been  relied 
on  in  the  replication  to  the  plea. 

The  right  to  plead  the  statute  of  limitations  to  a  debt  plead- 
ed as  a  set-off,  is  undoubted.  This  case,  however,  presents  the 
apparent  anomaly  of  the  plea  of  the  statute  of  limitations,  in- 
terposed to  a  plea  of  set-off,  when  the  debt  of  the  plaintiff  is  ob- 
noxious to  the  same  defence.  This  apparent  incongruity  the 
defendant  might  have  prevented  by  interposing  the  plea  of  the 
statute  as  well  as  the  plea  of  off-set.  In  cases  where  the  de- 
fendant cannot  plead  such  a  plea,  in  consequence  of  the  plain- 
tiff having  issued  process  to  prevent  the  statute  from  running, 
it,  has  been  held  that  it  will  also  prevent  the  statute  from  run- 
ning against  the  defendant's  demand,  although  he  has  issued 
no  process.     Ord  v.  Ruspini,  2  Esp.  N.  P.  5G9. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  A  contract  to  carry  cotton  from  a  landing  on  the  Tennessee  riwer  to  New-0r]eBn9,at 
fifty  cents  per  hundri'd  pounds,  although  in  writing,  does  not  preclude  the  boat  own- 
er from  showing  the  existence  of  a  cu-itom  on  that  river,  of  chargitjg  lighterage,  m 
addition  to  the  freight,  whenever  the  tide  in  the  river  is  so  low  throughout  the  sea- 
son, as  to  preveat  cotton  beats  from  passing  the  Muscle  Shoals. 

Writ  of  error  to  the  Circuit  Court  of  Jackson  county. 

ASSUMPSIT  to  recover  a  sum  of  money  due  from  the  de- 
fendants to  the  phuntiffs,  for  the  freight  and  lighterage  of  a 
quantity  of  cotton  shipped  by  a  flat-bottomed  boat,  from  Cross's 
Landing,  on  the  Tennessee  river,  to  New-Orleans.  The  de- 
claration contained  a  special  count  on  the  contract,  and  two  of 
a  general  character.  The  defendants  pleaded  non  assumpsit 
and  set-off. 

At  the  trial,  a  bill  of  lading  was  shewn  in  evidence  to  the 
jury.  This  recites  the  shipping  of  the  cotton  by  the  defendants, 
to  be  delivered,  &c.  at  New-Orleans,  the  dangers  of  the  rivers 
only  excepted,  to  the  defendants  or  their  assigns,  they  paying 
freight  therefor  at  the  rate  of  fifty  cents  per  hundred  pounds, 
payable  at  the  residence  of  the  defendant.  Roach,  in  Alabama 
bank  notes.  The  plaintiff  farther  proved  the  delivery  of  the 
cotton  in  New-Orleans,  with  the  exception  of  three  of  the  bale?, 
two  of  which  were  damaged,  and  the  third  entirely  lost. 

The  plaintiff  also  offered  to4)rove  that,  during  the  season  in 
which  the  cotton  was  shipped,  there  was  no  tide  in  the  Ten- 
nessee river  sufficient  to  carry  cotton  boats  over  ihe  Muscle 
Shoals,  on  said  river,  and  that  in  consequence  thereof,  the  plain- 
tiff was  compelled  to  lighten  the  cotton  over  said  shoals.  This 
lightering  consisted  in  taking  the  cotton  out  of  large  boats,  and 
placing  it  in  smaller  ones,  thus  carrying  it  over  the  shoals  in 
them,  and  when  c/ver,  in  replacing  it  in  ,the  larger  boats.  That 
this  lightering  cost  the  plaintiff  one  dollar  and  a  half  per  bale.; 
and  that  for  the  last  fifteen  years  it  has  been  the  universal  cus- 
tom in  said  business  on  the  said  river,  for  the  freighter  to  charge 
for  lighterage,  and  for  the  consignor  to  pay  it ;  and  that  this 
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•custom  prevailed  in  all  cases  where  bills  of  lading  were  given^ 
and  nothing  was  said  therein  as  to  the  lighterage.  This  evi- 
dence was  excluded  by  the  Court,  to  which  the  plaintiff  ex- 
cepted. 

A  verdict  was  found  in  his  favor  for  a  small  sum,  on  which 
judgment  was  rendered.  He  now  prosecutes  his  writ  of  error, 
and  assigns  that  the  Court  erred  in  excluding  this  evidence. 

Robinson,  for  the  plaintiffs,  cited  Bank  of  Columbus  v.  Fitz- 
hugh,  1  Har.  &  G.  239 ;  Collins  v.  Hope,  3  Wash.  C.  C.  150; 
•Lewis  v.  Thatcher,  15  Mass.  433;  Sinripson  v.  Gazzam,  6  Por- 
ter, 123  ;  Catlin  v.  Powell,  6  T^rm  R,  320  ;  3  Conn.  R.  9  ;  11 
Mass.  R.  85 : 3  Greenl.  277  ;  3  Day's,  346;  Yeatman  v.  Bank  of 
Alexandria,  5  Cranch,  49  ;  Noble  v.  Kennoway,  Doug.  492; 
Bank  of  Utica  v.  Smith,  18  John.  R.  230;  1  Camp.  503,  508; 
6H.  &.  J..408. 

Hopkins,  contra,  cited  Melter  v.  National  Ins.  Co.  I  Hall,  S. 
C.  R.  452. 

GOLDTHWAITE,  J.— This  case  is  not  without  difficulty, 
and  the  question  which  it  presents,  is  one  upon  which  there  is 
some  conflict  of  authority.  It  is  without  doubt,  the  general 
rule,  that  when  parties  have  entered  into  a  written  contract,  its 
terms  cannot  be  controlled,  varied  or  contradicted  by  parol 
evidence ;  yet  there  are  many  and  unquestionable  exceptions 
to  this  rule.  The  most  familiar  class  is  negotiable  secu- 
rities, which  are  almost  always  construed  with  reference  to 
the  customs  prevailing  in  particular  places.  Most  of  the  Ameri- 
can cases  on  this  subject,  have  been  collated  in  the  notes  to 
Phillips's  Evidence,  by  Cowen  &  Hill,  3  vol.  l4ll,  but  when 
they  are  all  examined,  it  must  be  conceded  that  the  multiplici- 
ty of  decision,  renders  it  exceedingly  difficult  to  ascertain  any 
fixed  and  specific  rules  by  which  the  admission  of  such  evidence 
is  to  be  controlled. 

In  the  case  of  the  schooner  Reeside,  2  Sumner,  567,  the  at- 
tempt was  made  to  show  the  existance  of  a  custom,  that  pack- 
et vessels  engaged  in  trade  between  New- York  and  Boston, 
were  not  liable  to  pay  for  any  damage  except  what  should  be 
occasioned  by  neglect.  Judge  Story  sustained  an  exception  to 
the  proof  of  such  a  custom,  as  directly  at  variahce  with  the 
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contract  evidenced  by  the  bill  of  lading.  After  admitting  that 
he  is  unfriendly  to  the  almost  indiscriminate  habit,  of  late  years, 
of  setting  up  particular  usages  or  customs  in  almost  all  kinds 
of  business  and  trade,  to  control,  vary  or  annul  the  general  lia- 
bilities of  parties  under  the  common  law,  he  says,  the  true  and 
appropriate  office  of  a  usage  or  custom  is,  to  interpret  the  other- 
wise indeterminate  intentions  of  parties,  and  to  ascertain  the 
nature  and  extent  of  their  contracts,  arising  not  from  express 
stipulcitions,  but  from  mere  implications  and  presumptions,  and 
acts  of  a  doubtful  or  equivocal  character.  It  may  also  be  ad- 
mitted to  ascertain  the  true  meaning  of  a  particular  word,  or  of 
particular  words,  in  a  given  instrument,  when  the  word  or 
words  have  various  senses,  some  common,  some  qualified,  and 
some  technical,  according  to  the  subject  matter  to  which  they 
are  applied.  But  he  denies  that  it  can  ever  be  proper  to  re- 
sort to  any  usage  or  custom  to  control  or  vary  the  positive  sti- 
pulations in  a  written  contract,  and  a  fortiori,  never  in  order  to 
contradict  them. 

However  true  this  may  be  in  the  main,  it  is  certain,  that 
with  us,  as  well  as  in  England,  the  doctrine  of  annexing  cus- 
tomary incidents  to  contracts  of  particular  descriptions,  has 
long  prevailed,  and  has  been  applied,  not  only  to  them,  but  to 
many  other  transactions  of  life  in  which  known  usages  have 
been  established.  And  it  has  been  said  these  cases  go  upon 
the  presumption  that  the  parties  do  not  mean  to  express  in 
writing  the  whole  of  the  contract  by  which  they  intended  to 
be  bound,  but  to  make  a  contract  with  reference  to  those  known 
usages.     Parke  Baron  in  Hatter  v.  Warren,  1  M.  &  W.  486. 

In  the  present  case,  the  effect  of  the  custom  offered  in  evi- 
dence, was  not  to  contradict,  vary  or  control  that  evidenced  by 
the  bill  of  lading,  but  rather  to  show  that  on  the  occurrence  of 
an  event  contemplated  by  neither  party,  when  the  contract 
was  made,  that  certain  incidents  attached  to  it  from  a  particu- 
lar usage.  The  dangers  of  the  river  were  excepted  against, 
and  if  the  low  stage  of  the  water  prevented  the  passage  of  the 
particular  class  of  boats  employed,  through  the  shoals,  the  con- 
sequence to  the  shipper  would  most  usually  be  disastrous,  and 
yet,  if  this  matter  was  of  unfrequent  occurrence,  it  would  pro- 
bably never  form  the  subject  of  an  express  stipulation. 

It  would  be  unreasonable  to  conclude  in  such  a  course  of  bu- 
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siness,  that  the  owner  of  the  boat  should  perform  that  which 
his  contract  did  not  require  him  to  do;  and  if  such  a  custom 
exists  as  was  offered  in  evidence,  it  most  probably  has  grown- 
up from  the  obvious  benefit  that  it  is  to  the  shipper  to  gel  his 
cotton  to  market  before  the  close  of  the  season. 

It  may  be  remarked  as  applicable,  and  perhaps  peculiar  to 
this  contract,  that  the  boat  owner,  by  its  terms,  would  have 
been  justified,  in  the  absence  of  such  a  custom,  as  was  offered 
to  be  proved,  in  not  attemping  to  pass  the  shoals  until  enabled  to 
do  so  with  safety  by  a  rise  of  water,  and  that  in  such  a  case,  the 
injury  would  be  great  to  the  shipper;  it  is  not  unreasonable  then 
to  infer  that  this  was  not  contemplated  by  the  parties  when  the 
contract  was  made,  and  if  not,  certainly  it  cannot  be  said  the 
usage  controls  or  contradicts  that  which  the  parties  have 
agreed  upon.  The  contract  contemplates  ordinary  dilligence 
to  make  the  voyage;  the  usage  applies  only  when  circum- 
stances call  for  extraordinary  exertions  not  required  by  the 
contract. 

We  cannot  doubt  that  such  a  usage,  if  made  out  by  competent 
evidence,  is  proper,  and  that  it  only  annexes  an  incident  to  the 
contract,  equally  beneficial  to  the  shipper,  and  obligatory  upon 
liim. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Gayle,  et  al.  v.  Martin,  et  al. 

1.  A  boat  being  libelled  and  seized,  subsequent  to  the  decree  of  condemnaiion  and  or- 
der of  sale,  a  third  peison  interposed  as  claimant,  and  executed  a  bond  for  the'  pro- 
secution of  a  writ  of  error — Held,  ihat  the  bond  had  no  other  effect  than  to  arrest 
proceedings  until  the  judgment  of  the  appellate  Court  was  rendered,  and  upon  the 
affirmance  of  the  decree,  it  was  competent  to  execute  the  order  of  sale.  This  being 
the  case,  a  bond  subsequently  executed  to  the  libeliants,  in  consideration  of  relin- 
quishing their  lien,  conditioned  to  pay  the  judgments  in  their  favor,  should  they  not 

'   be  reversed,  is  good  as  a  common  law  obligation. 

2.-  Abend  to  a  number  of  obligees,  conditioned  to  pay  several  and  distinct  judgment* 
in  favor  of  each,  must  be  sued  in  the  name  of  all  the  obligees,  or  the  survivors  of  ihem. 
upon  the  principle,  that  they  in  whom  the  legal  interest  is  vested,  must  join  in  an  ac' 
ticn  at  law. 
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.  THE  defendants  in  error,  brought  an  action  of  debt,  against 
the  plaintiiis,  on  a  penal  bond  in  the  sum  of  one  thousand  dol- 
lars. 

The  defendants  demurred  to  the  declaration,  and  their  de- 
murrer was  sustained.  Thereupon,  the  plaintiffs  filed  an  amen- 
ded declaration,  which  was  also  demurred  to.  The  amended 
declaration  sets  out,  that  the  plaintiffs,  on  the  23d  of  October» 
1838,  commenced  a  suit  by  libel,  in  the  County  Court  of  Dallas, 
against  the  steam-boat  Fox,  her*tackle,  apparel  and  furniture, 
upon  which  such  proceedings  were  had,  that  the  boat  was  seiz- 
ed by  the  sheriff  of  that  countv.  It  is  then  averred,  that  at  .the 
Doccmber  term,  1838,  of  the  County  Court,  all  the  plaintiffs, 
v/ith  the  exception  of  two,  recovered  several  judgments  for  the 
amounts  respectively  due  to  them,  and  that  the  boat  was  con- 
demned to  their  satisfaction — (the  amount  of  each  of  these  judg- 
ments is  particularly  stated;)  and  it  was  ordered  by  the  Court, 
that  a  commission  issue  to  the  sheriffof  Dallas;  to  expose  the 
boat,  her  tackle,  apparel  and  furniture,  to  public  sale.  It  is 
further  alleged  that  on  the  19th  of  February,  1839,  one  James 
Read,  having  put  in  a  claim  to  the  boat,  and  been  made  a  party 
to  the  record  in  the  cause  by  order  of  the  Judge  of  the  County 
Court,  executed  a  writ  of  error  bond,  and  sued  out  a  writ  of 
error  returnable  to  the  June  term,  1839,  of  the  Supreme  Court, 
thereby  superseding  the  judgment,  order  and  sale.  And  af- 
terwards, on  the  23d  of  March,  1839,  the  defendants,  with  the 
consent  of  the  libellants,  executed  a  writing  obligatory,  by  which 
they  acknowledged  themselves  held,  and  firmly  bound  unto  the 
plaintiffs,  in  the  penal  sum  of  one  thousand  dollars,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  they  bound  themselves, 
their  heirs,  executors.  «fec.  jointly  and  severally,  &c.  conditioned, 
that  whereas,  there  had  been  an  attachment  at  the  suit  of  said  li- 
bellants, levied  on  the  steam-boat  Fox,  which  attachment  was 
founded  on  the  libel  of  said  obligees  and  libellants,  filed  in  the  coun- 
ty court  of  said  county,  (meaning  and  referring  to  the  suit  afore- 
said.) and  ihesaid  Geo.  W.  Gayle  for,  and  on  behalf  of  theowners 
ofsaid  boat,  claiming  the  sumc,andfor  the  purpose  of  replevying 
the  same,  bound  himself  as  above:  now  if  the  said  George  W. 
Gayle,  should  well  and  truly  pay  such  judgments  as  should 
thereafter  be  rendered  on  said  libel,  or  such  judgments  as  had 
already  been  rendered  on  said  libel  (meaning  the  judgments 
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aforesaid)  in  case  the  same  should  not  be  reversed,  then  that 
obligation  to  be  void,  else  to  renriain  in  'full  force  and  effect. 
It  is  then  averred,  that  in  consequence  of  the  execution  of  the 
writing  obligatory,  George  W.  Gayle,. did  then  and  there,  re- 
ceive the  boat  into  his  care,  and  under  his  control,  and  has  not 
re-delivered,  but  has  sold  and  disposed  of  the  same.  It.is  also 
alleged,  that  the  matters  set  forth  in  said  writing  obligatory, 
mean,  and  refer  to  the  plaintiff's  libel  against  the  steam-boat 
Fox,  and  the  proceedings  therein  as  above  in  this  declaration 
stated. 

TMie  declaration  then  alleges  the  non-payment  of  the  judg- 
ments in  favor  of  the  plaintiffs,  although  they  still  remain  in 
full  force;  the  writ  of  error  to  the  Supreme  Court  having  been 
dismissed  by  the  judgment  of  that  Court,  and  concludes  in  usu- 
al form. 

After  the  overruling  of  their  demurrer,  to  the  amended  de- 
claration, the  defendants,  with  the  consent  of  the  plaintiffs,  plea- 
ded informally,  as  follows: 

1.  That  there  was  no  such  record  of  recovery  in  the  said 
County  Court,  as  in  said  declaration,  and  amended  declaration, 
alleged. 

2.  That  there  is  no  record  of  said  dismissal  of  said  Supreme 
Court. 

3.  To  the  said  amended  declaration,  that  said  writing  obli- 
gatory declared  on,  was  not  made  and  executed  by  consent  of 
the  libellants,  as  in  said  declaration  mentioned. 

4.  There  never  has  been  any  demand  made  of  the  boat,  her 
tackle,  apparel  and  furniture. 

The  plaintiffs  took  issue  on  the  first,  second  and  third  pleas, 
and  demurred  to  the  fourth.  The  demurrer  was  sustained,  and 
jiuigmenton  the  first  and  second  pleas  given  for  the  plaintiffs; 
and  the  issue  of  fact  being  tried  by  a  jury,  a  verdict  was  return- 
ed for  the  plaintiff:!,  and  judgment  thereupon  rendered.  To  re- 
vise the  judgment  of  the  Circuit  Court,  a  writ  of  error  has  been 
prosecuted  to  this  Court. 

Peck  «fc  Clark,  for  the  plaintiffs  in  error  contended, 

p.  The  bond  on  which  the  plaintiffs  declared  did  not  appear 

to  have  been  founded  on  any  legal  consideration. 

'  2.  That  a  joint  ^ction  cannot  be  sustained  on  the  bond  by  iajl 
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the  obligees;  each  obligee  should  have  sued  to  recover  the 
damages  to  which  he  was  entitled.  1  Chitty's  Plead.  9  ;  2 
Saund.  Rep.  116,  note  2. 

3.  The  bond  must  be  regarded  as  separate  and  several,  as 
it  respects  each  obligee,  for  if  joint,  one  could  release  the 
action  to  the  injury  of  all.  Eastman,  et  al.  v.  Wright,  et  al. 
6  Pick.  Rep.  316,  322,  323.  And  if  a  joint  action  is  allowed, 
the  defendants  would  be  denied  the  right  of  set-off  against  any 
number  of  the  obligees  less  than  all;  besides  the  plaintiffs  have 
interests,  separate  and  distinct,  and  not  joint. 

4.  The  obligees  should  have  severed  in  the  assignment  of  a 
breach. 

Edwards,  for  the  defendant,  insisted — that  the  proceeding 
against  the  boat,  being  in  rem,  the  writ  of  error  bond  did  not 
require  its  return  to  the  claimant,  but  merely  superseded  the 
order  of  sale.  But  admitting  the  law  to  be  otherwise,  the  bond 
was  voluntarily  executed,  for  a  consideration,  not  illegal,  and 
was  good  at  common  law.  Aik.  Dig.  390;  Acts  of  1836,  page 
24;  21  Wend.  Rep.  605;  5  ibid.  287;  3  Mass.  Rep.  304;  5  ibid, 
315;  2  Porter's  Rep.  493;  5  Porter's  Rep.  251;  6  Porter's  Rep. 
419. 

The  plaintiffs  could  not  maintain  separate  actions  of  debt  on 
the  bond;  whether  each  could  sue  in  covenant  on  the  condition; 
is  another  question.  Here,  the  action  is  on  the  bond,  and  the 
breaches  of  the  condition  are  alleged  under  the  statute.  The 
obligees  have  the  legal  interest  and  all  must  join.  9  Wend. 
Rep.  236;  12  ibid.  156;  1  B.  &  Pul.  Rep.  72;  1  East'  Rep.  500; 
1  Chitty's  Plead.  3,  4,  5,  6,  7,  8,  9.  The  breach  follows  the 
terms  of  the  condition,  and  is  consequently  good. 

COLLIER,  C.  J. — It  is  unnecessary  to  consider  whether  a 
bond,  which  appears  on  its  face  to  be  merely  gratuitous,  can 
be  recovered  by  the  obligee,  as  the  bond  declared  on,  appears 
to  be  founded  upon  a  sufficient  legal  consideration.  The  libel 
against  the  steam-boat,  in  its  effect,  is  unlike  an  ordina- 
ry action  at  law;  by  the  seizure  of  the  boat,  the  libellants  ac- 
quired a  specific  lien  upon  it,  which  could  only  be  discharged 
by  the  execution  of  a  stipulation,  such  as  the  statutes,  giving 
this  extraordinary  remedy,  prescribe.  5  Porter's  Rep.  251, 
Richardson,  et  al.  v.  Cleavcland  &  Huggins.     The  interven- 
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tion  of  Read,  as  a  claimant,  subseqent  to  the  decree  of  con- 
demnation, and  consequent  order  of  sale,  and  the  simultaneous 
execution  of  a  writ  of  error  bond  by  him,  had  no  other  effect 
than  to  arrest  the  proceedings  until  the  judgment  of  this  Court 
should  be  rendered;  upon  the  decree  being  affirmed,  it  was  en- 
tirely competent  for  the  sheriff  to  proceed  to  execute  the  order 
of  the  County  Court.  This  being  the  case,  we  can  conceive 
of  no  legal  impropriety  on  the  part  of  the  libellants,  in  consent- 
ing, as  it  alleged  they  did,  to  relinquish  their  lien  upon  the  boat, 
upon  receiving  a  bond,  conditioned  to  pay  their  judgments, 
should  they  not  be  reversed  by  this  Court;  and  the  considera- 
tion which  the  obligors  received  for  their  undertaking,  being 
the  delivery  of  the  boat,  without  reference  to  its  value,  is  suf- 
ficient to  sustain  it.  There  is  no  law  which  inhibits  the  taking 
of  such  a  bond,  nor  is  it  opposed  to  any  principle  of  policy,  and 
it  must  consequently  be  good  as  a  common  law  obligation. 

It  is  insisted,  that  the  action  is  improperly  brought;  that  as 
the  judgments  are  several,  in  favor  of  each  of  the  obligees  who 
recovered,  so  each  should  sue  for  himself,  assigning  as  a  breach, 
the  non-payment  of  his  judgment.  In  general,  the  action  on  a 
contract,  whether  express  or  implied,  or  whether  by  parol  or 
under  seal,  or  of  record,  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  in  such  contract  is  vested. 
1  Chitty's  Plead.  3,  and  cases  there  cited.  Under  the  influence 
of  this  rule,  il  has  been  held,  that  an  action  on  a  bond,  can  be 
maintained  at  common  law,  only  by  the  obligee  or  his  legal  re- 
presentatives. 4  Petersd.  Ab.  d.593, 634.  And  a  bond  given  to  one 
person  for  the  benefit  of  another  cannot  be  sued  in  the  name  of 
the  latter.  Sanford  v.  Sanford,  2  Day's  Kep.  559;  Sanders  v. 
Filley,  12  Pick.  Rep.  554.  So  it  is  also  laid  down,  that  all  the 
obligees  must  join  in  the  suit,  and  upon  the  death  of  one  of  them, 
the  survivors  alone  can  sue  thereon,  even  though  the  bond  is 
conditioned  for  payment  to  the  deceased  party,  and  the  sur- 
vivors have  no  interest  in  the  sum  contained  in  the  condition. 
Hurlstone  on  Bonds,  96;  9  vol.  L.  Lib.;  see  also,  Moller  v.  Lam- 
bert, 2  Camp.  Rep.  548..  It  has  been  also  said,  that  a  release, 
by  one  of  several  joint  obligees,  will  operate  as  a  bar  to  all, 
while  it  has  been  held,  {hat  a  third  person,  for  whose  benefit 
a  bond  is  given,  cannot  even  release  the  demand.  Hurlstone 
on  Bonds,  97.     1  Chitty's  Plead.  4,  and  cases  cited. 
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We  have  stated'  these  principles,  that  it  may  be  seen  how 
strict  the  law  is  in  requiring  all  the  obligees  in  a  bond,  even 
without  reference  to  their  interest,  to  join  in  the  prosecution  of 
a  suit  against  the  obligors.  Their  right  to  join,  is  wholly  dis- 
connected with  their  right  to  release  the  cause  of  action,  and 
depends  exclusively  upon  the  question  whether  the  legal  inter- 
est isin  them.  The  uiTdertaking  is  to  pay  all  the  obligees,  eo 
nomine,  and  this  is  conclusive  to  show  to  whom  the  obliga- 
tion is  given.  The  case  of  Austin  and  others  v.  Hall,  13  Johns. 
Rep.  280,  shows,  that  though  a  plaintiff  may  release  to  the  pre- 
judice of  his  co-plaintiffs,  if  the  legal  interest  is  in  him,  he  must 
b'e  joined  in  the  action. 

As  the  present  case  does*  not  require  us  to  consider  the  right 
of  one  obligee,  where  they  are  several,  to  release  the  bond,  or 
of  one  plaintiff,  where  there  are  more,  to  discharge  the  action, 
"we  purposely  decline  expressing  any  opinion  on  these  points. 

The  declaration  then,  is  substantially  good,  and  the  cause  of 
action,  stated  with  sufficient  precision,  although  this  is  done  in 
more  words  than  need  have  been  employed,  yet  its  verbosity 
was  induced  ex  abundantl  contela^  and  does  not  prejudice.  It 
is  not  insisted,  that  the  demurrer  to  the  fourth  plea,  should 
have  been  overruled,  nor  indeed  could  it  bewith  success;  the 
condition  of  the  bond  not  making  a  demand  ofthe  boat  necessa- 
ry, nor  even  contemplating  its  return. 

From  a  view  of  the  entire  case,  we  are  of  opinion,  that  the- 
judgment  of  the  Circuit  Court  must  be  affirmed. 
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Caruthehs  &;  Kinklb  v.  Mardis'  adm'rs. 

l'r.»'-4)romi3pl>y  ono  of  several  executors  or  administrators,  wilf  noitake  a  case  out  of 

the  statute  of  iimitutions. 
2r  An  nccoiin:,  rnnsi*iiiig.  of  the  price  of  a  carriag«,  purchai«P(l  and  paid  for  by  the 

plainiitl"  for  th«  defenduiit,  at  lii«  requosi,  together  with  the  cost*  of  the  Iraiii^portation 

from  New  York  to  New  Orleans,  is  not  an  open  account,  so  iis  to  be  barred  by  the 

Btatuieof  limitations  of  three  years. 
3.'  Wheie  there  are  several  joint  executors  or  administrators  residing  within  the  Slate, 

all  must  be  siTve<l  wii  It.  process,  and  a  discor.tinuani'oenteied  as  to  one,  upon  whom 

process  is  not  served,  will  be  a  discontinuance  of  the  action. 
4.  A  judgni'^nt  will  not  be  reversed,  though  the  Couit  may  have  erred  in  its  charge,  if- 

upon  till!  entire  record  ills  obvious  the  plaintiff  never  can  recover. 

Error  to  the  County  Court  of  Talladega^ 

ASSUMPSIT  in  the  Court  below,  by  the  plaintiff  in  error,, 
afjainst  the  dclendants  in  error. 

The  writ  was  sued  out  by  the  plaintiff  against  Leonard  Tar- 
rant, Mary  E.  Mardis  and  Reuben  Mardis,  adm'js  and  adm'-x 
of  SainuelMardis,  deceased,  executed  on  Tarrant  and  Mrs. 
Mardis,  and  not  found  as  to  Reuben  Mardis.  The  declaration 
is  in  the  usual  form  against  those  on  whom  the  writ  is  served, 
and  the  action  discontfnued  as  to  Reuben  Mardis.  The  defen- 
dants demurred  to  the  declaration,  which  being  overruled,  they 
pleaded, 

1.  The  statute  of  «(m  da/m. 

2.  The  statute  of  linutations  of  three  years.' 

3.  Non  assu'mpsii. 

4.  Set-off,  and 

5.  Payment. 

On  all  of  which,  issue  was  joined^ 

Upon  the  trial  beforethc  jury,it  appears  from  thebill  ofexcep 
tions.  that  the  pi. linliff  offered  in  evidence  an  account  for  seven 
hundred  and  sixteen  dollars,  which  he  had  paid  for  the  intestate 
of  the  defendant,  for  a  carriage  purchased  for  him,  to  which 
was  added  the  freight  from  New-York  to  New-Orleans,  which 
purchase  was  made  in  May,  1835,  and  proved  the  presenta- 
tion of  the  account  to  one  of  the  administrators  within  the 
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time  required  by  law.  The  plaintiff  also  introduced  an  ac- 
count book  of  the  deceased,  with  the  following  entry  in  his  hand 
writing:  "  Paid  Caruthers  &  Kinkle,  four  hundred  dollars,  part 
of  the  amount  due  them  for  a  carriage.,'  And  also  proved  the 
admission  of  Mardis,  that  he  had  directed  Kinkle  &-  Caruthers, 
to  procure  him  a  carriage  from  the  north,  and  that  the  price 
there  was  seven  hundred  dollars,  and  that  the  carriage  was  re- 
ceived. It  was  also  proved  that  one  of  the  administrators  had 
promised  to  pay  the  account. 

Upon  this  testimony,  the  plaintiffmoved  the  Court  to  charge 
the  jury,  that  if  they  believed  from  the  evidence,  that  the  ad- 
ministrators or  either  of  them,  admitted  the  debt,  and  promis- 
ed to  pay  it,  within  three  years  before  the  commencement  of  the 
suit,  it  would  prevent  the  bar  of  the  statute. 

2.  That  if  plaintiffs  in  procuring  the  carriage,  acted  as  the 
agent  of  intestate,  that  the  statute  of  three  years  did  not  apply, 
and  that  the  suit  was  not  barred  by  the  statute;  which  charges 
the  Court  refused,  and  the  plaintiff  excepted.^ 

The  jury  found  a  verdict  for  the  defendants,  and  the  Court 
rendered  judgment  accordingly,  from  which  this  writ  of  error 
is  prosecuted. 

The  plaintiff  assigns  for  error,  the  matters  of  law  arising  out 
of  the  bill  of  exceptions. 

Hopkins,  for  the  plaintiff  in  error,  cited  16  Johns.  277;  4 
Cowen,493;  8  Porter,  230;  3  Stewart,  288  ;  Minor's  Rep.  353. 

Chilton,  contra,  referred  to  5  Wendell,  558 ;  3  ib.  397  ;  4 
Cowen,  494;  11  Johns.  101. 

ORMOND,  J.— The  case  cited  from  6  Johns.  277,  certainly 
sustains  the  doctrine  contended  for  by  the  counsel  for  the  plain- 
tiffin  error,  that  a  promise  by  one  of  several  executors  or  ad- 
ministrators, will  take  a  case  out  of  the  statute  of  limitations. 
That  case  however,  is  expressly  overruled  by  the  subsequent . 
one  of  Forsyth  v.  Ganson,  5  Wend.  558,  in  which  the  former 
is  denied  to  be  law,  and  such  is  our  opinion.  Such  was  also 
the  decision  in  the  cases  of  Tulloch  v.  Dunn,  Ryan  &  Moody. 
416,  and  Atkins  v.  Tredgold,  2  Barn  &,  Cress.  12. 

Two  statutes  of  limitation  are  in  force  in  this  State,  applica- 
ble to  parol  contracts.     The  first,  declares  that  all  actions  of 
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account,  and  upon  the  case,  except  actions  for  slander,  and  such 
as  concern  the  trade  of  merchandize,  between  merchant  and 
merchant,  their  factors  or  agents,  shall  be  commenced  within 
six  years,  &c.  Aik.  Dig,  270.  A  subsequent  statute  provides 
that  "no  action  shall  be  brought  to  recover  any  money  due 
by  open  account,  aitef  the  expiration  of  three  years  from  the 
accruing  of  the  cause  of  action."  Aik.  Dig.  272. 
.,  This  question  has  been  before  this  Court  in  the  cases  of  Mau- 
ry's adm'rs  v.  Mason's  adm'r,  8  Porter  230;  and  again  in  Shep- 
pard  V.  Wilkins,  1  Ala.  Rep.  .62,  in  both  of  which  the  Cpurt 
attempted  to  define  the  term,  open  account.  In  the  former,  it 
was  held  that  an  account  was  not  necessarily  open,  because  it 
was  not  stated  or  reduced  to  writing,  if  its  terms  were  fixed 
and  certain.  In  the  latter,  it  was  held  that  an  open  account  is 
•one  in  which  some  term  of  the  contract  is  not  settled  by  the 
parties,  whether  the  account  consists  of  one  item  or  many.- 

The  account  in  this  case  was  the  price  of  a  carriage,  pur- 
chased and  paid  for  by  the  plaintiffs,  at  the  instance  of  the  de- 
ceased, with  the  cost  of  the  freight  from  New- York  to  New- 
Orleans.  This  is  not  an  open  account,  according  to  either  of 
the  definitions  cited.  If  there  was  no  express  promise  to  that 
effect,  the  law  would  imply  a  promise  to  pay  the  cost  of  the 
carriage,  for  which  the  plaintiffs  became  responsible,  and  actu- 
ally paid,  and  the  costs  of  transportation.  The  amount,  there- 
fore, which  the  deceased  owed,  was  not  dependant  on  any  fu- 
ture liquidation  or  settlement  between  the  parties,  but  followed 
as  a  legal  consequence,  from  his  authorising  the  purchase  to 
be  made  on  his  account.  In  the  language  of  the  case  just  cited, 
there  was  no  term  of  the  contract  open  for  adjustment,  and  it 
was  therefore  not  an  open  account  within  the  meaning  of  the 
stat\Ue,  and  the  Court  erred  in  not  giving  the  second  charge 
asked  for. 

It  is,  however,  insisted  by  the  counsel  for  the  defendant  in  er- 
ror, that  if  the  Court  erred  in  its  charge,  the  cause  will  not  be 
remanded,  as  the  demurrer  to  the  declaration  should  have  been 
sustained. 

It  is  true,  that  the  cause  will  not  be  reversed,  though  the 
Court  may  have  erred  in  its  charge,  if  upon  the  entire  record 
it  is  obvious,  the  plaintiff  never  can  recover;  but  the  objection 

which  exists  to  this  declaration,  is  not  of  that- character.     The 
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only  objection  to  the  declaration  brought  to  our  notice  is,  the 
discontinuance  of  one  of  the  administrators.  In  WiUiams  & 
Ivey  V.  Sims,  8  Porter,  579,  we  held  that  several  joint  execu- 
tors were,  at  common  law,  considered  but  one.  person,  and  that 
in  this  State,  under  our  statutes,  all  executors  who  have  quali- 
fied as  such,  and  reside  within  the  State,  must  be  joined  in  the 
action.  It  was  also  held  that  the  statute  authorising  a  discon- 
•tinuance  in  the  case  of  a  joint  obligor,  not  served  with  process, 
did  not  apply.  ,;; 

The  decision. referred  to,  was  made  in  reference  to  executors; 
•  but  in  this  State,  and  for  the  purposesof  this  inquiry,  there  is  no 
difference  between  executors  and  administrators. 

Although,  therefore,  the  discontinuance  of  one  of  the  adm'rs 
may  be  a  discontinuance  of  the  entire  action,  it  is  an  objection 
which  the  defendant  cannot  avail  himself  of  here,  in  this  pro- 
ceeding, and  has  only  been  looked  to  for  the  purpose  of  show- 
ing that  it  is  not  such  an  error  as  would  entitle  the  defendant  to 
judgment,  notwithstanding  the  error  committed  by  the  Court  ia 
its  charge  to.  the  jury. 

Let  the  judgment  be  reversed^  and  the  cause  remanded,  for 
further  proceedings.. 


The  State  v.  Lea. 

1.  The  charge  on  an  affidavit  before  a  jnslice  of  the  peace  that  MHand  PD  W^ 
took  and  feloniously  airried  away  a  certain  hog,  is  in  legal  import,  a  charge 
of  larceny,  and  may  be  alleged,  in  an  indictment  for  perjury,  as  charging  and 
intendiDgto  charge  that  the  hog  was  feloniously  taken,  stolen  and  carried  «• 
way. 

2.  When  the  affidavit  npon  the  charge  of  perjury  as  founded,  merely  states  the 
belief  of  the  affiant,  that  a  larceny  has  been  committed,  the  assignment  of  the 
perjury  must  negative  the  words  of  the  affidavit,  and  it  is  not  sufficient  to  al- 
lege generally  that  the  persons  charged  had  not  committed  the  larceny;  it  is 
necesFary,  when  the  defendant  only  slates  his  belief,  to  aver  that  the  fact  was 
otherwise,  and  that  the  defendant  knew  the  contrary  of  what  he  swore. 

Question  reserved  by  the  Circuit  Court  of  Cherokee  county. 
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THE  defendant  was  indicted  for  the  crime  of  perjury,  and 
tried  and  convicted  at  the  last  fall  circuit. 

After  the  conviction,  he  moved  i»  arrest  of  judgment,  that  the 
indictment  was  not  sufficient  in  law  to  authorise  the  sentence, 
and  the  Circuit  Court  considering  the  question  presented  by 
the  record  as  novel  and  difficult,  reserved  it  for  the  considera- 
tion of  the  Supreme  Court. 

The  indictment  charges  the  perjury  to  have  been  committed  in 
an  affidavit  made  before  a  justice  of  the  peace  for  Cherokee  coun- 
ty, in  these  terms. 

This  day  personj>IIy  appeared  before  m-e,  B.  G.  Pollard,  an 
acting  justice,  &c.  VVm.  Lea,  who  after  being  duly  sworn,  sailh 
on  oath,  [tha*]  he  does  believe  that  Martin  Hail  and  Pleasant 
D.  Wilhnoth,  some  time  in  the  year  1839,  did  take  and  feloni- 
ously carry  away,  a  certain  hog,  belonging  to  the  said  Lea, 
contrary  to  law  and  the  dignity  of  the  Stale  of  Alabama. 

After  setting  out  the  affidavit,  the  indictment  proceeds  thus  : 
"he,  the  said  WiMiain  Lea.  meaning  ai>d  intending,  and  charg- 
ing thereby,  upon  his  oath  aforesaid,  so  as  aforesaid  taken,  that 
the  said  Martin  Hail  and  the  said  Pleasant  D.  VVillmoth,  did  on 
the  day  and  year  aforesaid,  in  the  county  aforesaid,  feloniously 
steal,  take  and  carry  away,  a  certain  hog,  the  property  of  the 
said  William  Lea."  The  assignment  of  the  perjury  is  then 
made  in  these  terms:  "Whereas,  in  truth,  and  in  fact,  the  said 
Martin  Hail  and  the  said  Pleasant  D.  Willmoth,  or  either  of 
them,didnotatany  time,  inany  year  of  our  Lord,  feloniously  take, 
steal,^and  carry  away,  a  bog,  the  property  of  the  said  Wm.  Lea 

And  whereas,  in  truth  and  in  fact,  the  said  Martin  Hail  did 
not,  either  in  the  year  of  our  Lord  1839,  or  in  any  other  year  of 
our  Lord,  feloniously  lake,  steal,  and  carry  away  a  hog,  the 
property  of  the  said  Wm.  Lea. 

And  whereas,  in  truth  and  in  fact,  the  said  Pleasant  D.  Will- 
moth  did  not,  either  in  the  year  of  our  Lord,  1839,  nor  did  he 
in  any  other  year  of  our  Lord,,  feloniously  take,  steal,  and 
carry  away  a  hog,  the  property  of  the  said  William  Lea. 

And  whereas,  in  truth  and  in  fact,  the  said  Martin  Hail  and 
the  said  Pleasant  D.  Willmoth,  did  not,  in  the  year  of  our 
Lord,  1839,  nor  did  they  in  any  other  year  of  our  Lord^  feloni- 
ously take,  steal,  and  carry  away,  a  certain  hog,  the  property 
of  the  said  William  Lea. 
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.    The  formal  parts  of  the  indietment  were  not  objected  to. 

Moore,  for  the  defendant,  made  two  objections  to  the  m-~ 
dictment. 

1.  That  the  inuendo  was  not  properly  laid,  as  the  charge 
contained  in  the  affidavit  is,  that  the  prosecutors  took  vmd  felo- 
niously carried  away  a  hog,  &c.  and  this  does  not  import  or 
mean  that  they  feloniously  took,  stole  and  carried  away.— 
Kexy.  Aylett,  1  Term  Rep.  70;  2  Russell.  543;  1  Sand.  243. 

2.  That  the  perjury  is  not  well  assigned,  because  the  issue 
tendered  is,  that  the  prosecutors  did  not  steal  the  hog,  which 
might  be  true,  and  yet  consist  with  the  defendant's  innocence. 
He  did  not  swear  that  they  stole  the  hog,  but  merely  that  he 
helievediheY  took  and  feloniously  carried  it  away.  2  Russell, 
M2 ;  2  Ch.  C.  L.  312 ;  4  Went.  231. 

Attorney  General,  contra, 

GOLDTHWAITE,  J.— The  first  question  raised  upon  this 
indictment,  is,  whether  the  pleader  was  authorised  to  assume 
that  the  charge  of  taking  and  feloniously  carrying  away  a  cer- 
tain hog  of  another,  contained  in  the  affidavit  upon  which  the 
perjury  is  assigned,  is  legally  equivalent  to  the  assertion,  that  a 
larceny  had  been  committed,  or  in  other  terms,  that  the  defen- 
dant intended  thereby  to  charge  the  prosecutor  with  felonious-. 
ly  taking,  stealing  and  carrying  away  his  hog. 
.  We  do  not  entertain  the  slightest  doubt  of  the  propriety  of 
this  inuendo.  W^e  are  not  to  look  for  technical  precision  and 
accuracy,  in  the  proceedings  of  the  class  of  officers,  before  one 
of  which  the  affidavit  was  taken,  and  when  inapt  or  inartificial 
terms  are  used  in  their  proceedings,  common  sense  requires 
them  to  be  construed  according  to  their  popular  acceptation 
and  meaning,  unless  tliey  are  connected  with  others,  by  which 
such  a  presumption  is  necessarily  repelled.  It  ought  not  to 
be  tolerated,  that  one  shall  excuse  himself  from  the  liability  to 
either  a  civil  or  criminal  prosecution,  because  his  false  or  of- 
fensive language  is  not  strictly  technical. 

The  charge  contained  in  the  affidavit,  in  legal  import,  is  a 
charge  of  larceny,  and  being  so,  it  was  perfectly  correct  to  al- 
lege that  such  was  the  meaning  and  intention  of  the  defendant, 
It  does  not  differ  from  the  ordinary  case  of  speaking  of  another, 
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that  he  is  a  ihief,  which  always  has  been  held  to  support  the 
inuendo,  thai  the  speaker  thereby  intended  to  make  a  charge 
of  larceny. 

2.  The  other  question  is  one  of  more  difficulty,  and  this  dif- 
ficulty arises  from  the  fact,  that  whether  the  false  oath  is  direct 
and  positive,  or  is  only  the  assertion  of  a  belief,  the  evidence 
necessary  to  authorise  a  conviction  for  perjury,  is  very  similar, 
and  perhaps  it  is  not  going  too  far  to  say  that  it  is  identical. 

But  the  identity  of  the  evidence  necessary  to  sustain  the  in- 
dictment, whether  the  perjury  was  committed  in  the  one  form 
or  the  other,  is  not  the  test  by  which  the  propriety  of  the  aver- 
ments is  to  be  ascertained.  The  statute  has  declared  that  it 
shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  on  the  defendant,  and  by  what  Court,  or  before  whom 
the  oath  was  taken,  averring  such  Court,  person  or  persons,  to 
have  competent  authority  to  administer  the  same,  together  with 
the  proper  averment  or  averments,  to  falsify  the  matter  or 
matters,  wherever  the  perjury  or  perjuries  is,  or  are  assigned. 
Aikin's  Digest,  118,  §  22;  and  from  this  it  may  fairly  be  in^ 
ferred,  that  it  was  intended  that  some  specific  averment,  direct- 
ly showing  the  falsity  of  the  matter  sworn  to,  should  be  made. 
If  it  were  otherwise,  the  general  assertion  that  the  defendant 
falsely,  corruptly  and  wilfully  swore,  might  be  considered  as 
sufficient.  But  this  was  not  sufficient  at  common  law,  and 
would  be  in  direct  opposition  to  the  statute. 

The  object  of  the  assignment  then,  is  to  apprise  the  defen- 
dant of  the  precise  matter  in  which  the  perjury  is  said  to  con- 
sist, and  in  this  connexion  it  apprises  him  with  certainty  of  the 
exact  point  upon  which  he  must  be  prepared.  In  this  view,  it 
becomes  of  the  utmost  importance  that  the  assignment  should 
precisely  contradict  the  matter  sworn  to. 

In  the  present  cnse,  the  matter  sworn  to  was  not  that  the 
prosecutors  committed  a  larceny,  though  the  ellect  of  the  affi- 
davit was  to  charge  them  with  that  crime,  and  thereby  to  com- 
mence a  prosecution,  but  was,  that  the  defendant  believed  \hex 
had  committed  such  a  crime.  The  averment  in  the  indict- 
ment that  no  such  crime  was  committed  by  them,  does  not 
show  that  the  defendant  swore  falsely.  In  order  for  the  as- 
signment to  produce  this  consequence,  it  should  also  have  been 
averred  that  the  defendant  well  knew  the  contrary  of  that  of 
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which  he  stated,  his  belief  to  be  true.  Such  are  the  most  ap- 
proved precedents.  2  Chitty,  C.  L.  312,  320;  4  Went.  23U 
Roscoe's  Cr.  Ev.  684;  2  Russ.  542. 

We  are  compelled  to  resort  to  precedents  as  persuasive  au- 
thority, in  the  absence  of  decision  upon  this  point,  but  indepen- 
dent of  them,  we  think  it  clear,  from  the  reason  of  the  thing, 
that  the  assignment  should  form  an  issue  upon  the  precise  mat- 
ter sworn  to. 

In  the  case  of  the  King  v.  Perrott,  2  M.  &  P.  379,  the  indict- 
ment was  for  obtaining  money  on  false  pretences,  and  the  aver- 
ment was,  that  the  prisoner  unlawfully,  wickedly,  knowingly, 
and  designedly,  did  falsify,  pretend,  fcc.  it  was  held  to  be  neces- 
sary, in  addition  to  ail  this,  to  expressly  aver,  that  the  pretence 
made  use  of,  was  false  and  untrue.  Lord  Ellenborough  then 
said,  "every  indictment  ought  to  be  so  framed  as  to  convey  to 
the  party  charged,  a  certain  knowledge  of  the  crime  imputed 
to  him  ;  and  alter  comparing  that  case  to  a  case  of  perjury,  he 
proceeds,  "the  convenience  also  of  mankind  demands,  and  in 
furtherance  of  that  convenience,  it  is  a  part  of  the  duty  of  those 
who  administer  justice,  to  require  that  the  charge  should  be 
specific,  in  order  to  give  notice  to  the  party,  of  what  he  is  to 
come  prepared  to  defend,  and  to  prevent  his  being  distracted 
amidst  the  confusion  of  a  multifarious  and  complicated  trans- 
action, parts  of  which  only  are  meant  to  be  impeached  for  false- 
hood." 

•  The  opinion  just  quoted,  shows  very  clearly  that  the  object 
of  the  assignment,  in  the  case  of  perjury,  is  to  apprise  the  de- 
fendant of  the  precise  matter  urged  against  him;  but  in  this  in- 
dictment, so  far  from  that  being  done,  it  would  almost  seem  to 
have  been  to  advise  him  that  the  matter  in  issue  was  the  inno- 
cence of  the  prosecutors,  instead  of  his  own  guilt. 

Our  conclusion  is,  that  the  indictment  is  defective  for  want 
of  a  proper  assignment  of  the  perjury,  and  the  judgment  of  the 
Circuit  Court  is  reversed. 

The  case  is  remanded,  in  order  that  a  new  indictment  may 
be  preferred,  and  such  other  proceedings  had,  as  are  in  con- 
formity to  law. 

If  the  defendant  is  in  custody,  he  will  be  detained  until  dis- 
charged by  due  course  of  law. 
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1.  Where  a  judgment  is  rendered  by  a  justice  of  the  peac;  for  a  sum  exceeding 
fifty  dollars,  which  is  removed  by  appeal  to  a  higher  tribunal,  the  appellate 
Court  should  not.  on  motion,  vacate  the  judgment,  but  the  correct  practice  un- 
der the  act  of  1819,  is  to  put  the  defendant  to  plead  the  want  of  jurisdiction  in 
abatement. 

2.  Where  a  statement  filed  in  an  appeal  case,  describes  a  note  of  fifty  dollars,  it 
is  not  available  on  error,  that  the  sum  sought  to  be  recovered  was  beyond  the 
jurisdiction  of  the  justice  of  the  peace ;  non  constat  but  the  interest  had  been 
remitted. 

o.  A  judgment  nunc  pro  tunc  may  be  entered  or  amended  at  a  subsequent  term, 
■    even  without  notice,  if  there  is  any  order  or  memorandum  of  record  to  warrant 
It. 

Writ  of  error  to  the  Circuit  Court  of  Tallapoosa. 

This  case  was  commenced  before  a  justice  of  the  peace,  by  the 
■defendant  in  error,  against  Moses  Bentley,  Wiley  Crawford 
and  Salmon  Washburn,  for  the  recovery  of  a  note  of  fifty  dol- 
lars. A  judgment  was  there  rendered  for  the  amount  of  the 
note,  with  one  dollar  for  interest,  besides  costs.  From  that 
judgment,  the  defendants  prosecuted  an  appeal, Crawford  alone, 
entering  into  bond  with  John  Hopkins,  his  surety. 

At  the  first  term  of  the  Circuit  Court-,  to  which  the  case  was 
returned,  the  defendant-s,  by  their  %»ttorney,  moved  the  Court 
to  reverse  the  judgment  and  dismiss  the  appeal,  because  the 
Justice  of  the  Peace,  had  no  jurisdiction;  which  motion  was 
overruled. 

The  plaintiff  then  filed  a  statement  on  the  note  against  al! 
the  defendants,  and  took  a  judgment  by  nil  dicit,  which  was 
rendered  against  Crawford  and  Hopkins,  the  surety  in  the  ap- 
peal bond. 

At  the  next  term,  the  plaintiff  moved  to  amend  his  judgment 
mine  pro  tunc,  so  far  as  to  have  it  rendered  against  Bentley 
and  Washburn,  whose  names  were  omitted  in  the  original  ea- 
try  through  mistake.  Whereupon,  an  entry  was  made  as  foK 
4ows : 

"  George  W.  Wright,  v.  Wiley  Crawford,  Bloses  Bentley, 
Salmon  Washburn. 
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'•  This  day,  came  the  plaintiff  by  attorney,  and  moved  the 
Court  to  amend  the  judgment  of  last  term.  And  it  appearing 
to  the  Court,  that  at  the  last  term,  said  plaintiff  recovered  a 
judgment  against  said  defendants,  on  appeal,  and  that  the 
names  of  said  Washburn  and  Bentley,  M^ere  omitted  in  the 
judgment,  and  that  the  judgment  was  not  at  that  time  entered 
against  them. 

"It  is  therefore  considered  by  the  Court,  that  said  judgment  be 
rendered  now^,  as  then  against  them,  and  John  M.  Hopkins,  their 
security  in  the  appeal  bond.  Therefore  it  is  considered  by 
the  Court,  that  said  plaintiff  recover  of  said  defendants  afore- 
said, the  sum  of  fifty-four  33-100  dollars,  the  damages  in  the 
declaration  mentioned,  together  with  the  costs  in  this  behalf- 
expended"  &c. 

T.  Clay,-  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J.— It  is  assigned  for  error:  L  That  the 
amount  in  controversy,  was  beyond  the  jurisdiction  of  the  Jus- 
tice of  the  Peace,  and  his  judgment  therefore  unauthorised. 

2.  The  Circuit  Court  erred  in  overruling  the  motion  to  re- 
verse the  judgment  of  the  Justice  and  dismiss  the  appeal. 

3.  The  first  judgment  should  not  have  been  awarded,  nor 
the  second  rendered  mine  pro  tunc. 

•4.  The  judgment  is  for  too  much  damages. 

5.  The  amended  judgment  was  rendered  without  notice, 
and  is  informal,  uncertain  and  insufficient. 

1.  &  2.  It  is  perfectly  clear,  that  the  jurisdiction  of  Justices 
of  the  Peace  cannot  be  exercised  in  cases  in  which  the  amount 
in  controversy,  exceeds  fifty  dollars.  But  the  act  of  1819. 
Aik.  Dig.  261,  enacts  that,  "'in  cases  of  appeals  from  judgments 
of  Justices  of  the  Peace,  the  Court  before  whom  such  appeal 
shall  be  brought,  shall  proceed  to  try  the  same  according  to 
the  justice  and  equity  of  the  case,  without  regarding  any  de- 
fect in  the  warrant,  capias,  summons,  or  other  proceedings  of 
the  Justice  of  the  Peace,  before  whom  the  case  was  tried." 
This  statute  is  very  liberal  in  its  terms;  while  it  inhibits  the  ap- 
pellate Court  from  repudiating  the  appeal  for  any  defect  in  the 


JANUARY  TERM,  1842. 609 

Bentley,  et  al.  v.  Wright. 

proceedings  of  the  primary  Court,  it  secures  to  the  parties  a 
trial,  in  accordance  with  "justice  and  equity;"  and  if  interpre- 
ted according  to  its  obvious  design  and  intention,  will  prevent 
the  mistakes  of  Justices  of  the  Peace  from  operating  to  the  pre- 
judice of  litigants.  Harrison  v.  Donelly,  5  Porter's  Rep.  213; 
McCrory  v.  Smith,  1  Ala.  Rep.  N.  S.  157. 

That  the  judgment  of  the  Justice  of  the  Peace  was  for  a 
sum  beyond  his  jurisdiction,  cannot  be  controverted,  but 
the  act  cited,  is  very  explicit  to  show,  that  the  Circuit  Court 
should  not  have  disposed  of  the  case  according  to  the  defen- 
dants motion.  The  defendants  however,  had  a  plain  remedy;' 
they  should  have  pleaded  in  abatement,  that  the  suit  was  insti- 
tuted before  a  tribunal  having  no  jurisdiction  of  the  case.  This 
they  failed  to  do,  and  thus  impliedly  admitted,  that  they  had 
been  brought  before  the  proper  Court. 

The  question  whether  the  want  of  jurisdiction  does  not  ap- 
pear from  the  statement  filed  by  the  plaintiff  in  the  Circuit 
Court,  is  not  brought  directly  to  our  notice  by  the  assignment 
of  errors;  but  it  may  be  as  well  to  remark  that  the  plaintiff 
merely  declares  for  fifty  dollars,  so  that  that  Court  could  not 
know,  but  that  the  interest  had  been  remitted  even  before  suit 
brought.  This  the  plaintiff*  mignt  do,  according  to  previous 
decisions  made  here.  Nibbs,  use,  &c.  v.  Moody,  5  Stewart  &l 
Porter's  Rep.  198 ;  King  v.  Dougherty,  2  Stewart  Rep.  487. 

3  &  4.  From  the  cause  of  action  disclosed  in  the  statement, 
the  plaintiff  was  certainly  entitled  to  judgment,  for  the  defen- 
dants had  withdrawn  their  plea,  and  the  sum  demanded  was 
certain,  being  ascertained  by  a  promissory  note.  If  there  was 
an  order  for  the  first  judgment  shown  by  the  record,  or  some 
written  memorandum  of  the  Court,  it  was  entirely  proper  to 
perfect  the  entry  at  the  succeeding  term.  This  is  a  proceed- 
ing so  well  established  in  practice  and  approved  by  authority 
as  not  now  to  admit  of  controversy.  If  the  judgment  is  ren- 
dered for  a  larger  sum  than  was  due  for  principal  and  interest, 
it  can  be  here  corrected,  at  the  costs  of  the  plaintiffs  in  er- 
ror, but  a  calculation  of  interest  will  show  that  there  is  no  ma- 
terial error  in  this  respect. 

5.  It  has  been  heretofore  decided,  that  where  there  was  a 
mistake  in  entering  a  judgment  apparent  from  the  record,  it 
was  conipetent  to  amend  the  judgment  nunc  pro  tunc,  at  the 
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next  ■succeeding  term,  without  notice  to  the  opposite  party. 
Fuqua  and  Hewitt  v.  Carriel  and  Martin,  Minor's  Rep.  170; 
Clemens  v.  Judson  and  ^Banks,  ibid,  395.  In  point  of  law  a 
notice  would  avail  nothing,  since  the  motion  could  not  be  gain- 
sayed. 

It  is  certainly  true,  that  the  judgment  is  informal  and  untech- 
nical,  but  we  thinK  it  substantially  sufficient.  The  names  of  all 
the  parties  in  the  Circuit  Court  are  stated  as  a  part  of  the  entry, 
and  the  judgment  is  rendered  against  the  defendants  and  the 
surety  in  the  appeal  bond.  This  was  a  final  disposition  of  the 
case  according  to  law,  and  the  judgment  is  affirmed. 


Jordan,  uss,  &c.  v.  Garnett. 

1,  On  a  contract  for  the  sale  of  some  slaves  by  S  to  G,  the  latter  transferred  to  S, 
by  endorsing  his  name  thereon  in  blank,  a  note  made  by  one  R  to  J,  but  which 
had  never  been  assigned  by  him  to  G.  A  suit  being  brought  against  G  on  hia 
assignment,  in  the  name  of  J,  for  the  use  of  S — Held,  First — that  an  irregular 
assignment  like  this,  which  did  not  convey  the  legal  title,  was  not  embraced  by 
the  statute  of  1828,  defining  the  liability  of  endorsers.  Second. — That  the 
liability  created  by  the  assignment  was,  that  the  assignor  would  pay  the  debt, 
if  by  the  use  of  proper  diligence  it  could  not  be  obtained  from  the  maker 
of  the  note.  Third — That  what  would  constitute  proper  diligence,  was  a  ques- 
tion of  fact  for  the  jury,  under  all  the  circumstances  of  the  case,  and  that  suit 
must  be  brought  to  the  first  term  of  the  Court  to  which  it  could  be  brought  after 
tlie  maturity  of  the  not6,  unless  some  vsilid  reason,  such  as  the  insulvenc}'of  the 
parly,. &.C.  excused  it. 

Error  to  the  County  Court  of  Pickens. 

THIS  action  was  commenced  in  the  Court  below,  by  the 
plaintiff  in  error,  against  the  defendant  in  error,  on  his  indorse- 
ment of  a  note  to  one  Green  S.  Stilwell,  the  note  having  been 
executed  on  the  1st  January,  1830,  by  one  llezin  Ridgeway, 
for  the  payment  to  the  plaintiff,  twelve  months  thereafter,  of 
one  thousand  and  eighty  dollars.  The  declaration,  which  con 
sists  of  seven  counts,  charges  the  transaction  variously. 

The  first  count  charges  the  defendant  as  maker  of  a  prorai- 
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sory  note,  tor  the  payment  of  one  thousand  and  eighty  dollars- 
The  second  count  charges  that  Ridgeway  made  a  note  pay- 
able to  the  plaintiff  for  one  thousand  and  eighty  dollars,  and 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  de- 
fendant indorsed  his  name  on  the  back  of  the  note,  and  deliver- 
ed the  same  to  the  plaintiff,  whereby  he  became  liable  to  pay 
the  same  to  the  plaintiff,  and  being  so  liable,  &c. 

The  third  count  charges  as  in  the  second  count,  that  Ridge- 
way made  a  note  payable  to  the  plaintiff,  and  that  afterwards, 
to  wit,  on  the  day,  and  at  the  place  aforesaid,  the  defendant,  in 
consideration  that  the  plaintiff  had  before  that  lime,  to  wit,  on 
the  day  and  year  aforesaid,  sold  and  delivered  to  the  defendant, 
six  negroe  slaves,  tUe  said  defendant  signed  and  indorsed  his 
name  upon  the  back  of  the  said  note,  and  delivered  the  same 
to  the  plaintiff,  and  being  liable  to  pay  the  same  to  the  plain- 
tiff, undertook,  <fcc. 

The  fourth  count  is  and  also  for  that  whereas,  the  said  defendant, 
heretofore,  to  wit,  on  the  12th  February,  1836,  in  considera- 
tion that  the  said  plaintiff,  Stilwell,  had  before  then,  sold  and 
delivered  to  the  said  defendant,  six  slaves,  the  said  defendant 
then  and  there  made  and  delivered  to  the  plaintiff,  bis  promi- 
sory  note,  in  manner  following,  to  wit,  the  said  defendant  in- 
dorsed and  delivered  to  the  said  plaintiff,  Stilwell,  a  promisory 
note,  made  by  Rezin  Ridgway,  dated  12th  February,  1836^  to 
wit,  at  &.C.,  by  which  note  the  said  Ridgway  promised,  on  the 
1st  March,  1837,  to  pay  William  Jordan,  jr.  one  thousand  and 
eighty  dollars,  for  value  received,  by  reason  whereof  the  said  de- 
fendant became  liable  to  pay  the  said  plaintiff  the  said  sum  of 
money  in  the  said  note  specified,  according  to  the  tenor  and 
eflect  thereof. 

The  fifth  count  charges  the  making  of  the  note  by  Ridgway 
to  the  plaintiff,  as  in  the  previous  counts,  and  that  the  defen- 
dant, at  to  wit,  &c.  indorsed  and  delivered  the  said  note  to  the 
plaintiff,  and  thereby  appointed  the  same  to  be  paid  to  the  plain- 
tiff and  by  said  indorsement,  guarantied  and  assumed  the  pay- 
ment of  the  same  to  the  plaintifi',  and  the  plaintiff  avers  that  the 
said  Ridgway,  though  often  requested  to  pay  the  same,  to  wit, 
when  the  same  became  due,  and  since,  has  failed  and  refused 
so  to  do,  of  all  which,  the  defendant  had  notice,  to  wit,  at 
^c.  and  the  plaintiff  avers  that  the  said  Ridgway  was,  when 
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the  said  note  became  due,  and  now  is  insolvent,  of  all  which  de- 
fendant had  notice,  to  wit,  at,  (fee;  by  reason  whereof,  the  said 
defendant  became  liable,  <fcc. 

The  sixth  and  seventh,  are  the  common  counts  in  assumpsit. 

To  the  first  and  the  two  last  counts,  the  defendant  pleaded 
the  general  issue,  and  demurred  severally)  to  the  second;  third, 
fourth  and  fifth  counts;  which  demurrer  was  sustained. 

From  a  bill  of  exceptions  taken  on  the  trial  of  the  issues  in 
fact,  it  appears  that  the  plaintiff  offered  in  evidence,  under  the 
first  count  of  his  declaration!  a  note  made  by  Rezin  Ridgway, 
to  the  plaintiff,  dated  the  12ih  February,  1836,  for  the  payment 
of  one  thousand  and  eighty!  dollars,  on  the  1st  March,  1837, 
upon  which  note  was  indorsed,  the  name  of  James  Garnett,  the 
defendant,  that  being  the  orily  indorsement  on  the  note,  which 
being  objected  to  by  the  defendant,  the  Court  sustained  the  ob- 
jection and  excluded  the  note. 

The  plaintiff  then  proved!  the  signatures  of  the  defendant  and 
Ridgway,  to  the  note  and  indorsement  in  evidence,  under  the 
common  counts,  and  also  pBoved,  that  in  the  latter  part  of  1836, 
Stilwell  sold  to  Garnett,  a  dumber  of  slaves,  and  that  Garnett 
upon  the  sale,  gave  &tilwelj  the  note  above  described,  in  con- 
sideration of  the  sale  of  the  slaves,  and  indorsed  the  note  to 
him.  It  was  proved  that  some  money  was  paid,  but  it  did  not 
appear  that  any  thing  was  due  for  the  slaves,  beyond  the  a- 
mount  of  the  note. 

This  being  all  the  testimony,  the  Court  charged  the  jury, 
thijt  the  plaintiff  had  the  right  to  sue  Garnett,  as  the  indorser 
of  the  note,  althousrh  Jordan  had  not  indorsed  the  note  to  Gar- 
nett;  that  Garnett  was  not  a  co-promissor  or  maker  of  the  note, 
and  that  in  order  to  recover  against  the  defendant,  it  was  in- 
cumbent on  the  plaintiff  to  show  that  Ridgway  had  been  sued 
to  the  first  Court,  after  the  note  fell  due,  and  to  insolvency. 
That  the  only  question  in  the  case  now  was,  whether  the  plain- 
tiff could  recover  upon  the  count  for  goods  soldj  that  the  note 
could  only  be  regarded  as  evidence  of  an  indebtedness  for  the 
slaves,  but  that  a  promissory  note  could  not  entitle  the  plaintiff 
to  recover  under  that  count,  unless  he  introduced  other  testimo- 
ny to  connect  the  note  with  the  defendant,  and  show  the  con* 
sideration  for  which  it  was  given. 

The  Court  further  charged  the  jury,  that  if  they  believed, 
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from  the  testimony,  that  Slilwell  sold  the  defendant  slaves,  and 
that  he  had  indorsed  to  the  plaintiff  the  note  sued  on,  in  pay- 
ment, that  he  could  not  recover  on  the  common  counts. 

The  plaintiff's  counsel  moved  the  Court  to  charge  the  jury, 
that  if  they  believed  the  signature  of  Garnett,  on  the  back  of 
the  note,  to  be  genuine,  and  made  for  a  valuable  consideration, 
given  to  him  by  Stilwell,  and  that  Garnett  has  not  discharged 
the  note,  they  must  find  for  the  plaintiff.  That  when  the  Sig- 
nature is  proved,  a  promissory  note  is  evidence,  under  the 
common  money  counts.  That  if  the  jury  believe  that  Stilwell 
sold .  the  defendant  a  number  of  slaves  ;  that  the  defendant 
agreed  to  pay  for  them  and. has  not  done  so,  that  the  plaintiff  is 
entitled  to  recover  the  value  of  the  negroes  in  this  action:  whicli 
charges  the  Court  refused  to  give — the  plaintiff  excepted. 

The  jury  found  a  verdict  for  the  defendant,  and  the  Court 
rendered  judgment  thereon,  from  which  this  writ  of  error  is 
prosecuted- 

The  assignments  of  error  are, 

1.  Sustaining  the  demurrer  to  the  declaration. 

2.  Excluding  the  note  from  the  jury  under  the  first  count. 

3.  The  charges  given  and  refused. 

Crabb  &  CociiKAN,  for  the  plaintiff  in  error — contended, 
that  the  irregular  indorser  of  a  promissory  note,  not  negotiable 
by  the  law  merchant,  is  a  co-maker.  That  when  the  conside- 
ration of  the  indorsement  is  for  his  benefit,  he  is  liable  upon  his 
indorsement  as  an  absolute  undertaking  to  pay  the  amount  of 
ihe  note,  or  is  at  least,  liable  as  guarantor,  and  cited,  8  Pick. 
182;  13  Johns.  175;  14  ibid.  349;  3  Mass.  274;  4  ib.  258;  5  ib. 
358;  7  ib.  233;  9  ib.  315;  U  ib.  436:  6  Conn.  315;  17  Wendell, 
214. 

Peck  &  Clark,  contra — maintained  that  this  indorsement 
created  a  liability  under  the  statute  of  this  State,  and  that  to 
recover,  suit  should  have  been  brought  against  the  maker  of 
the  note,  to  the  first  Court  after  the  maturity  of  the  note.  2 
Porter,  312. 

That  if  the  indorsement  was  a  guaranty,  the  suit  should  have 
been  in  the  name  of  Stilwell  to  whom  it  was  made. 

That  the  indorser  could  not  be  liable  as  a  maker,  unless  the 
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indorsement  was  made  at  the  same  time  the  note  was- executed, 
and  upon  the  same  consideration. 

ORMOND,  J. — The  quections  of  law,  arking  on  the  plead- 
ings and  evidence  in  this  case  must  be  determined  by  the 
character  of  (he  contract  on  which  the  action  is  founded — the 
indorsement  of  the  defendant.  •» 

The  fac{s  of  the  case  are,  that  StilweM,  for  whose  use  thh» 
suit  is  brought,  sold  to  the  defendant  srx  slaves,  and  received 
from  him  in  part  payment  a  note,  for  one  thousand  and  eighty 
dollars,  made' by  one  Ridgeway,  to  the  plaintiff.  The  note 
was  not  due  at  the  time,  nor  indorsed  by  the  plaintiff,  but  waa 
at  the  time  of  the  transfer  indorsed  by  thg  defendant  in  blank. 
What  was  the  liability  contracted  by  the  defendant  by  his  in- 
dorsement ?  The  defendant's  counsel^  maintains  that  he  was 
liiihle  only  as  an  indorser  under  the  statute,  of  paper,  not  mer- 
cantile, whilst  the  plaintiffs  counsel  contends,  that  by  the  ene 
dorsement,  he  became  either  maker  of  the  note  or  guarantor. 

Previous  to  the  passage  of  the  act  of  l&28j  endorsers- of  notes 
and'bonds)  were  liable  on  their  indorsements  upon  the  principles 
of  the  law  merchant,  but  this  law  being  thought  unsuited  to 
that  portion  of  our  community,  not  engaged  in  commerce,  the 
act  referred  to,  was  passed,  by  which  it  was  provided,  that  the 
remedy  on  bills  of  exchange  and  promissory-  notes,  payable  ia 
bank,  should  be  governed  by  the  rules  of  the  law  merchant. 
The  12th  section  then  proceeds,  "all  other  contracts  in  writing 
for  the  payment  of  money  or  property,  or  performance  of  any 
duty,  of  whatever  nature,  shall  be  assignable,  as  heretofore,  and 
the  assignee  may  maintain  such  suit  thereon  as  the  obligee  ©r 
payee  eouJd  have  done,  whether  it  be  debt,  covenant,  or  as- 
sumpsit :  Provided,  suit  be  brought  to  the  first  Court  of  the 
county  where  the  maker  resides,  to  which  suit  can  be 
brought,  and  if  he  shall  fiiil  to  sue  the  maker  to  the  first  Court 
as  herein  provided  foi:,  the  indorser  shall  be  discharged"  &c. 
Aiken's  Dig.  329. 

It  is  perfectly  clear,  that  the  design  of  the  Legislature 
in  tbe  passage  t>f  this  act,  was  merely  to  simplify  the  remedy 
against  indorsers  of  paper,  not  mercantile  in  its  character,  or 
payable  in  bank.  This  appears,  not  only  from  the  language  cl 
the  act,  its  obvious  scope  and  design,  but  is  expressly  so  stated 
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in  the  preamble..  The  intention  was  to  provide  for  those  cases 
of  indorsements  of  paper,  not  mercantile  in  its  character,  where 
without  the  provisions  of  the  act,  the  endorser  would  be  liable 
to  be  sued,  on  demand  of  the  maker  and  notice  of  non-payment. 
But  in  this  case,  if  die  act  just  cited,  had  never  passed,  thejn- 
dorser,  would  not  have  been  liable,  according  to  the  rules  of 
the  law  merchant,  as  if  the  indorsement  had  been  regularly  made; 
it  is  therefore,  neither  within  the  letter  or  the  scope  and  design 
©f  the  statute  of  18iJ8,,nor  does  it  come  within  the  mischief  in- 
teaded  to  be  prevented. 

What  then  was  the  obligation  created  by  ihe  indorsersaent 
of  the  name  of  the  defendant  on  this  note?  We  must  presume 
that  the  parties  intended  something  by  the  ar.l,  otherwise,  the 
note  would  have  been  handed  over  to  Stilvvell,  in  the  condi- 
tion it  was.  That  the  defendant  did  not  intend  to  bind  himself 
as  maker  of  the  note,  camiot  be  supposed.  Had  such  been  his 
intention^  he  would  doubtless  have  written  his  name  at  the 
proper  place  to  indicate  such  intention;  nor  is  it  more  proba- 
ble that  Stilwell.  would  have  permitted  him  to  write  his  name 
on  the  back  of  the  note,  as  evidence  of  his  liability  as  maker. 
Neither  is  it  a  fair  inference,  that  the  indorsement  was  intend- 
ed as  a  mere  guaranty  that  the  note  wouW  be  paid  at  maturity; 
such  would  not  have  been  the  effect  of  a  regular  assignment 
of  the  paper;  and  we  cannot,  in  the  absence  of  proof,  presume 
that  the  parties  contemplated  a  greater  liability  than  would 
be  created  by  a  regular  assignment,  if  the  title  had  been  in  the 
assignor. 

But  as  the  defendant  certainly  intended  to  bind  himself  to 
some  extent,  we  think  his  undertaking  was  an  affirmation  or 
warranty  that  the  note  when  due,  could  be  collected  by  due 
diligence  from  the  maker,  and  this,  we  undertand,  was  the  lia- 
bility, at  common  law,  in  cases  hke  this,  as  is  satisfactorily 
«hewn  in  the  case  of  Mackie's  executors  v.  Davis,  2  Wash. 
219. 

The  Legislature  of  Virginia,  had  passed  an  act  declaring 
choses  in  action  assignable,  and  vesting  the  legal  title  in  the 
assignee.  The  case  cited,  was  the  first  attempt  to  recover  of 
the  aseigftor,  suit  having  been  brought  against  the  maker  of 
the  note  by  the  assignee,  and  the  money  not  made.  The  Court 
held,  that  the  assignee  could  maintain  the  action,  not  as  a  con- 
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sequence  of  the  act  authorising  the  assignee  to  sue  in  his  own 
name,  but  upon  common  law  principles.  That  the  assignment 
of  the  note  imported  a  debt,  and  as  by  the  statute  ihe  assignee 
had  authority  to  sue  in  his  own  name,  it  was  his  duty  to  bring 
suU  against  the  maker.  That  the  object  of  the  law  authorising 
the  assignee  to  sue  in  his  own  name,  was  not  intended  to  de- 
feat the  common  law  remedy,  but  merely  to  give  the  assignee 
a  right  which  he  had  not  at  common  law. 

In  Bradley  v.  Phelps,  2  Root's  Rep.  325,  in  a  case  like  the 
present,  the  Supreme  Court  of  Connecticut,  maintained  the 
doctrine  here  laid  down,  and  again  explicitly  affirmed  it  in  the 
cases  of  Huntington  v.  Harvey,  4  Conn.  124,  and  Wilton  v. 
Scott,  ib.  527.  The  case  cited  by  the  plaintiffs  counsel  from  6 
Conn.  315,does  not  at  all  militate  against  the  principle  here  ad- 
vanced. There,  as  in  this  case,  the  indorsement  was  irregular 
and  blank,  and  llie  question  before  the  Court,  was  not  what 
the  blank  indorsement,  unexplained  imported,  but  whether  it 
vi'as  not  admissible  to  show  by  parol,  what  the  contract  of  the 
parties  really  was;  and  it  was  held  that  such  proof  was  admis- 
sible. 

The  cases  referred  to  by  the  counsel  for  the  plaintiff  in  error 
from  New  York  and  Massachusetts,  do  certainly,  many  of 
them,  sustain  the  principle  contended  for  by  him.  It  is  to  be 
observed,  however,  that  the  statute  of  Anne,  is  in  force 
in  both  of  these  States,  and  the  decisions  are  founded 
on  the  supposed  intention  of  the  party,  to  enter  into  some  con- 
tract, respecting  the  note  on  which  the  indorsement  is  founds 
as  the  irregular  indorsement  could  not  operate  to  charge  the 
person  making  it  as  indorser;  to  prevent  it  from  being  entirely 
inoperative,  they  held  it  an  agreement  to  be  bound  as  maker 
or  guarantor,  according  to  the  exigency  of  the  case. 

However  proper  such  an  inference  may  be  in  tiiose  State.!?, 
for  the  reason  given,  we  are  satisfied  that  in  this  State,  where 
a  regular  assignment  of  paper,  not  mercantile,  imports  a  con- 
conditional  liability  only,  to  hold  that  an  irregular  assignment 
would  create  an  absolute,  or  a  larger  liability,  without  proof 
that  such  was  the  intention  of  the  parties,  would  in  the  large 
majority  of  cases,  if  not  in  all,  be  in  direct  contravention  of  Uie 
cojitract,  the  part'es  supposed  they  had  made. 

Our  opinion,  therefore,  is  that  aa  irregular  indorsement  like 
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this,  on  paper  not  mercantile,  is  not  provided  for  by  the  act  of 
1828;  that  the  hability  thereby  created  is,  that  the  assignor  is 
liable  to  pay  the  debt,  if  by  the  use  of  proper  diligence  it  cannot 
be  obtained  from  the  maker.  What  would  constitute  such 
diligence,  would  be  a  question  of  fact  for  the  jury,  under  all  the 
circumstances  of  the  case.  In  Virginia  and  Connecticut,  it  has 
been  held  that  if  no  valid  excuse  exists,  the  maker  must  be  sued 
to  the  first  Court  after  the  maturity  of  the  note;  and  as  such  is 
the  requisition  of  our  statute,  where  the  assignment  is  regular, 
such  would  doubtless  be  the  proper  rule  here,  unless  some  va- 
lid reason,  such  as  the  insolvency  of  the  maker,  excused  it. 

Such  being  the  law  of  the  contract  between  the  parties,  we 
come  now  to  consider  it  in  reference  to  the  pleadings,  the  se- 
cond, third,  fourth  and  fifth  counts  having  been  demurred  to. — 
These  counts  are  all  substantially  defective. 

The  second  is  framed  on  the  supposition  that  one  who  is  pri- 
vy to  the  consideration,  and  endorses  the  note  at  the  time  it  is 
made,  thereby  becomes  a  co-maker.  If  that  were  conceded  to 
be  the  law,  it  appears  from  the  count  itself,  that  the  note  was 
not  indorsed  at  the  time  it  was  made,  but  at  a  subsequent  time;- 
nor  is  there  any  averment  connecting  the  indorser  with  the  con- 
sideration of  the  note  or  the  original  parties  to  it.  The  third  is 
founded  on  the  supposition  that  the  contract  evidenced  by  the 
indorsement,  was  an  absolute  undertaking  to  pay  the  note. 

The  fourth,  charges  that  by  the  indorsement,  the  defendant 
became  liable  to  pay  the  amount  of  the  note  to  Stilwell.  From 
this  it  appears  that  the  legal  title  or  right  of  action  is  not  in  the 
plaintiffs,  but  in  Stilwell,  for  whose  use  the  suit  is  brought. 

The  fifth,  charges  the  making  of  the  note,  and  the  endorse- 
ment by  the  defendants,  and  alleges  that  the  defendants  thereby 
guaranteed  the  payment  of  the  note  at  its  maturity;  that  the 
maker  did  not,  on  demand,  pay  the  note  at  its  maturity,  but  was 
then,  and  is  now,  insolvent,  of  which  the  defendant  had  no- 
tice, &;c. 

From  this  brief  review,  it  appears  that  all  the  counts  were 
framed  on  a  mistaken  view  of  the  contract  between  the  parties, 
and  do  not  show  any  legal  liability  on  the  part  of  the  defen- 
dant. 

Upon, the  trial  of  the  issues  in  fact,  the  Court  correctly  ex- 
cluded the  note  and  endorsement  from  the  jurv.  It  was  not  ev  - 
39 
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idence  under  the  first  couut,  which  charged  ^the  defendant  as 
maker  of  the  note,  for  the  reasons  already  given;  nor  was  it 
evidence  under  the  common  counts,  because  it  imported  no  le- 
gal liability  to  the  plaintiff  in  this  action.  It  is  not  necessary 
to  examine  the  charges  of  the  Court,  because  no  matter  how 
erroneous  they  might  be,  they  could  not  prejudice  the  plaintiff 
in  this  action. 

The  judgment  is  therefore  affimred. 


The  Mayor  and  Aldermen  of  the  City  of  Tuskaloosa  v^ 
Lacy,  et  al. 

1 .  Oyer  can  not  be  craved  of  any  writing,  which  is  not  the  foundation  of  the  ac- 
tion. 

9.  When  the  condition  of  a  bond  is  to  perform  the  duties  of  treasurer,  under  a 
certain  ordinance  of  a  city  corporation,  and  the  ordinance  is  not  set  out,  breach- 
es of  the  condition  can  not  be  shown,  without  averments  of  the  specific  duties 
required  by  the  ordinance. 

3.  A  bond,  conditioned  that  the  principal  obligor  shall  perform  the  duties  of  tcea- 
surer,  under  an  ordinance  of  the  city  of  Tuskaloosa,  it  being  shown  that  the  on. 
ly  duties  imposed  by  this  ordinance,  are  in  relation  to  the  issuing  of  change 
bills,  in  violation  of  the  statute,  is  void,  and  no  action  caa  be  maintained  oil  it. 

Writ  of  error  to  the  County  Court  of  Tuskaloosa  countyi.'^' 

DEBT  upon  bond.  The  declaration,  after  setting  out  the 
bond,  proceeds  thus  to  state  the  condition,  and  to  assign  breaches 
thereon. 

The  condition  of  this  bond  is  such,  that  whereas  the  above 
bound  William  M.  Lacy,  has  been  appointed  Treasurer  of  the 
Mayor  and  Aldermen  of  the  City  of  Tuskaloosa,  under  an  or- 
dinance passed  by  the  said  Mayor  and  Aldermen  of  the  Cily 
6f  Tuskaloosa,  on  the  19lh  day  of  February,  1838,  authorising 
the  issuance  of  small  bills  by  the  said  corporation.  Now,  \i 
the  above  bound  William  M.  Lacy,  shall  well,  truly  and  faith- 
fully discharge  all  the  duties  required  of  him  as  such  Treasurer, 
under  said  ordinance,  then  this  obligation  to  be  void,  otherwise 
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to  remain  in  full  force.  Yet  the  said  William  M.  Lacy  hath 
not  well,  truly  and  faithfully  discharged  all  the  duties  required 
of  him  as  such  Treasurer,  under  such  ordinance,  but  hath  hi- 
therto wholly  neglected  and  refused,  and  still  neglects  and 
refuses  so  to  do.  And  the  said  plaintiffs,  according  to  the  sta- 
tutes in  such  cases,  &c.  assign  the  following  breaches  of  said 
condition,  to  wit:  That  after  the  making  of  the  said  writing 
obligatory,  to  wit,  on  the  ■' day  of ,  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  3,000  dollars,  of  the  said  plaintiffs,  came 
to  the  hands,  and  was  received  by  the  said  William  M.  Lacy, 
as  Treasurer  as  aforesaid,  to  wit,  in  the  county  aforesaid,  to  be 
accounted  for  and  paid  over  to  the  said  plaintiffs,  when  he, 
[Lacy]  should  be  thereunto  afterwards  requested ;  and  al- 
though the  said  William  M.  Lacy  hath  been  often  requested 
by  the  said  plaintiffs  to  account  for  and  pay  over  to  them  the 
said  monies  so  received  as  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid,  yet  he  hath  wholly  neglected  and  refused 
so  to  do,  and  still  refuses. 

And  whereas,  also,  afterwards,  to  wit,  in,  &c.  at,  &c.  another 

large  sum  of  money,  to  wit, dollars  was  received  by 

the  said  William  M.  Lacy,  as  Treasurer  as  aforesaid,  of  the 
monies  of  the  said  plaintiffs,  to  be  paid  out  and  disbursed  ac- 
cording to  the  order  and  direction  of  the  said  plaintiffs,  yet  the 
said  William  M.  Lacy,  regardless  of  his  duty  as  Treasurer  as 
aforesaid,  although  ordered  by  the  said  plaintiffs,  to  pay  out 
certain  sums  of  money  to  divers  individuals,  to  wit,  the  sum  of 
3,000  dollars,  has  hitherto  wholly  neglected  and  refused  so  to 
do.  Whereby,  and  for  the  breaches  aforesaid,  here  assigned, 
an  action  hath  accrued,  &c. 

The  defendants  appeared  and  craved  oyer  of  the  bond  and 
condition,  which  is  given  them.  They  also  craved  oyer  of  the 
supposed  ordinance  named  in  the  condition,  and  [as  the  record 
recites]  it  was  read  to  them  in  the  words  and  figures  follow- 
ing, that  is  to  say: 

Whereas,  it  has  appeared  to  the  satisfaction  of  the  Mayor 
and  Aldermen  of  the  City  of  Tuskaloosa,  that  small  bills  of  a 
less  denomination  than  one  dollar,  are  essentially  necessary  for 
the  public  convenience.  Therefore,  for  the  sake  of  stopping 
the  circulation  of  individual  tickets,  and  supplying  iheir  place 


620  ALABAMA. 


Mayor,  &.c.  of  Tuskaloosa,  v.  Lacy,  et  al. 


with  a  belter  currency,  and  that  the  profits  arising  therefrom, 
should  be  applied  to  the  benefit  of  the  city: 

1 .  Beit  therefore  resolved,  That  the  Mayor  be  instructed  to 
procure  from  Philadelphia  the  amount  of  ten  thousand  dollars, 
in  notes  of  the  denomination  of  12  1-2,  25,  50  and  75  cents,  of 
the  following  form : 

"  THE    CITY   IS   PLEDGED. 

The   Mayor  and  Aldermen  of  the  City  of  Tuskaloosa,  will  pay  the  bearer 

cents,  on  demand,  in  notes  of  the  Bank  of  the  State  of  Alabam^^. 

Tuskaloosa,  — — ,  18 — . 
Treas.  Mayor."  , 


2.  Be  it  further  resolved,  That  it  shall  be  the  duty  of  the 
Mayor  and  Alderrrien,  to  appoint  a  suitable  person  for  Trea- 
surer, whose  duty  it  shall  be  to  countersign  the  notes  after  be- 
ing signed  by  the  Mayor ;  to  keep  a  correct  account  of  all  the 
notes  issued,  and  be  ready  at  any  time  to  report  to  this  board 
when  called  on,  the  amount  of  notes  issued,  and  redeemed,  and 
all  other  information  relative  to  the  notes  above  described.    ^, 

3.  Ajid  he  it  further  resolved,  That  the  said  Treasurer,  be- 
fore entering  upon  the  discharge  of  his  duty,  shall  enter  in,to 
bond  with  this  corporation,  in  the  amount  of  twenty  thousa,nd 
dollars,  with  such  security  as  shall  be  approved  of  by  the  board, 
for  the  faithful  performance  of  his  duty,  and  that  the  books  of 
the  said  Treasurer,  shall  be  at  all  times  subject  to  the  examina- 
tion of  the  Mayor  and  Aldermen. 

4.  Be  it  further  resolved,  That  the  Treasurer  shall  deposit 
in  the  Bank  of  the  State  of  Alabama,  as  Treasurer,  all  monies 
received  by  him  for  notes  of  the  corporation  put  in  circulation, 
so  as  to  have  at  all  times,  as  much  money  in  Bank,  on  deposit, 
as  there  is  corporation  tickets  in  circulation.  Passed  19th 
February,  1838. 

After  reciting  the  ordinance,  as  above  stated,  the  defendants 
demurred  to  the  plaintiffs  declaration,  and  the  plaintiflfs  joined 
in  the  demurrer,  after  objecting  to  the  oyer  had  of  the  ordinance 
of  the  corporation. 

The  Court  sustained  the  demurrer,  and  rendered  judgment 
for  the  defendaats. 

The  plaintiffs  prosecute  this  writ  of  error,  and  here  assign 
that  the  County  Court  GUQd, 
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1.  In  permitting  the  defendants  to  have  oyer  of  the  ordinance 
set  out  in  the  demurrer. 

2.  In  sustaining  the  demurrer. 

Porter,  for  the  plaintiffs  in  error,  cited  1  Chitty's  Piead. 
416,418,  330,  upontheoyer,  andFaikney  v.  Raymons,  4Burr, 
2069;  Given  v.  Driggs,  1  Caiues,  450,  on  the  merits  of  the 
bond. 

Peck,  contra,  cited  Aikin's  Digest,  110,  §  52,  53,  as  settling 
the  question  as  to  the  illegahty  of  the  corporation  ordinance. — 
But  if  this  question  is  not  properly  raised  by  the  craving  of 
oyer,  then  he  insisted  that  the  declaration  was  defective  in  sub- 
stance, as  no  sufficient  breaches  are  assigned. 

GOLDTHWAITE,  J— The  ordinance  of  the  corporation 
was  not  the  subject  of  oyer  in  this  case,  because  the  action  is 
on  the  bond,  and  it  is  of  that  alone  the  defendants  were  author- 
ised to  crave  oyer.     1  Chitty's  Plead.  416,  418.  • 

2.  When,  however,  the  ordinance  is  stricken  from  the  de- 
murrer, it  remains  as  tendering  an  issue  of  law  upon  the  va- 
lidity of  the  declaration,  and  we  think  it  very  clear  that  no  suf- 
ficient breach  is  assigned.  The  condition  of  the  bond  is,  that 
inasmuch  as  the  defendant,  Lacy,  had  bean  appointed  Treasu- 
rei',  under  a  certain  ordinance,  he  was  to  discharge  the  du- 
ties required  of  him  under  the  said  ordinance.  Now,  it  no- 
where appears  from  any  part  of  the  declaration,  what  were  the 
duties  imposed  by  this  ordinance,  which  was  in  eftect,  the  law 
of  the  condition  of  the  bond. 

The  plaintiffs  might  have  declared  on  the  penal  part  of  the 
bond,  and  thus  have  forced  the  defendants  to  crave  oyer  of  .its 
condition,  but  then  they  would  have  been  met  with  a  general 
plea  of  performance,  which  in  effect  would  have  compelled 
the  plaintiffs  to  have  assigned  breaches,  not  upon  the  bond,  be- 
cause that  refers  to  the  ordinance  as  a  part  of  its  condition, 
but  directly  upon  the  ordinance.  Plumer  v.  Ross,  5  Ta,unt. 
386;  1  Saund.  117,  note  1;  Stothert  v.  Goodfellow,  1  N.  &o 
M.  262. 

>-3.  We  might  here  rest  this  case,  as  the  conclusion  already 
arrived  at,  is  sufficient  to  sustain  the.  judgment  of  the  Court.be- 
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low,  but  as  the  main  question  has  been  very  fully  considered, 
we  think  it  best  to  declare  our  opinion  on  that  likewise. 

If  the  ordinance  of  the  corporation  be  as  it  is  set  out  in  this 
record,  no  recovery  can  be  had  on  any  bond  entered  into  un- 
der it.  And  this  for  the  very  sufficient  reason,  that  the  condi- 
tion of  the  bond  involves  a  direct  violation  of  a  public  statute. 

The  act  of  1830,  provides,  if  any  person  or  persons,  part- 
nership or  association  of  individuals,  shall  sign,  seal  or  make 
any  promissory  note,  bill  of  exchange,  either  foreign  or  domes- 
tic, or  order  drawn  upon  any  person  or  persons,  bill  single  or 
penal,  for  a  less  sum  than  three  dollars,  and  issue  and  put  forth 
the  same  as  a  change  bill,  or  to  make  it  subserve  the  common 
purposes  of  money,  he,  she  or  they,  so  offending,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  up- 
on presentment  or  indictment,  shall  be  fined  in  a  sum  not  less 
than  fifty,  nor  more  than  two  hundred  dollars,  at  the  discretion 
of  the  jury,  by  which  such  offender  or  offenders  may  be  tried. 
Aikin's  Digest,  110,  §52. 

The  second  section  of  the  same  act,  also  makes  it  highly 
penal  to  pass  off",  circulate,  or  aid  in  the  circulation  of  any  such 
note  or  instrument  in  writing. 

It  is  true,  that  when  this  Digest  was  compiled,  a  previous 
act  passed  in  1818,  was  permitted  to  remain  in  the  statute  book, 
and  that  this  provided  that  all  such  notes  or  bills  under  one 
dollar,  should  be  deemed  and  taken  to  bear  interest  at  the  rate 
of  one  hundred  per  cent,  per  annum.     lb.  236,  §  4. 

It  is  unnecessary  now  to  determine,  whether  this  act  is  or  is 
not  repealed  by  the  subsequent  statute,  for  if  it  is  conceded  to 
be  in  force,  it  will  only  operate  as  an  additional  penalty  upon 
those  who  actually  emit  such  unlawful  paper  for  circulation  as 
money.  Under  no  circumstances  does  il  furnish  any  warrant 
to  sustain  a  contract  connected  with  the  acts  denounced,  and 
intended  to  be  punished  by  the  act  of  1830. 

We  deem  it  unnecessary  to  go  into  a  minute  examination  of 
the  duties  imposed  on  the  Treasurer  by  the  ordinance  of  the 
corporation,  because  it  is  apparent  on  its  face,  that  it  provides 
for  nothing  but  a  violation  of  the  then  existing  laws,  and  no. 
bond  or  any  other  contract  growing  out  of  it,  can  be  enforced. 

The  principle  which  must  govern  this  case,  has  too  often 
received  the  consideration  of  this  Court;  to  require  us  now  to 
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illustrate  it  by  authority.  Meggison  v.  Hill  &  Holden,  2  Stew- 
art, 175.     See,  also,  Amory  v.  Merry  weather,  2  R  &  C.  573. 
The  judgment  of  the  County  Court  is  affirmed. 


The  hsirs  op  Griffin  v.  Griffin's  kx'r. 

1.  A  petition  under  the  act  of  1822,  by  an  executor  or  administrator,  for  an  order 
to  sell  the  real  estate  of  his  testator,  or  intestate,  should  particularly  etatie 
which  of  the  heirs  are  of  age,  and  which  are  infants,  or  femes  covert. 

2.  The  Orphans'  Court  being  authorised  to  direct  the  real  estate  of  a  testator  or 
intestate  to  be  sold  "  either  for  money,  or  on  credit,"  it  may  order  that  it  be 
sold  for  cash  as  to  a  part  of  the  purchase,  and  on  a  credit  as  to  the  residue. 

THIS  was  a  proceeding  in  the  Orphans'  Court  of  Chambers, 
at  the  suit  of  an  executor  against  the  heirs  of  his  testator,  for 
the  purpose  of  obtaining  an  order  for  the  sale  of  the  lands 
of  the  decedent.  The  petition  after  describing  the  land  and 
alleging  the  insufficiency  of  the  personal  estate,  to  pay  the  debts 
of  the  testator,  proceeds  as  follows:  ^'  He  (petitioner)  further 
represents  that  the  heirs  of  the  said  testator  are  Rachel  Wal- 
droup,  wife  of  Benjamin  Waldroup,  of  Tallapoosa  county, 
Alabama,  Elizabeth  Pemberton,  wife  of  Joshua  Pemberton, 
deceased,  of  Chambers  county,  Alabama,  Polly  Johnson,  wife 
of  Jesse  Johnson,  of  the  State  of  Tennessee,  Peggy  Ivy, 
wife  of  Charles  Ivy,  of  Tennessee,  and  the  heirs  of  Andy 
Griffin,  deceased,  son  of  said  testator — names  being  Sa- 
rah Ann,  Eliza,  Raymoth  and  William  Griffin — the  residence 
of  whom  is  unknown  to  your  petitioner.  Your  petitioner,  there- 
fore, prays  that  your  Honor  will  take  such  measures  in  the  pre- 
mises as  to  order  a  decree  of  the  sale  of  said  land,  &c. 

The  Orphans'  Court  allowed  the  petition  to  be  filed,  and  or- 
dered "  that  Edward  Croft  be  appointed  guardian  ad  litem  of 
the  minor  heirs  of  said  testator,  and  that  Elizabeth  Pemberton 
and  Rachael  Waldroup  be  cited  to  appear  here  on  the  2d 
Monday  of  October  next,  to  answer  said  petition,  and  that  pub- 
lication be  made,"  &c.  "  notifying  the  aforesaid  non-resident 
heirs,  and  all  other  persons  interested,  to  appear  here  on  the 
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second  Monday  in  October  next,  to  answer  said  petition,"  &c. 

An  entry  in  the  record  recites,  tliat  Elizabeth  Pemberton  ant' 
the  adult  heirs  of  the  testator,  appeared  by  their  attorneys,  am 
that  the  infant  heirs  appeared  by  their  guardian  ad  litem,  ant 
demurred  to  the  petition,  but  their  demurrer  was  overruled. 

It  further  appears,  that  an  affidavit  was  made,  that  one  of 
the  heirs,  for  whom  no  appearance  was  entered,  had,  previous 
to  the  filing  of  the  petition,  intermarried  with  James  H.  Gaylor. 

The  record  no  where  discloses  which  of  the  heirs  of  the  tes- 
tator were  infants,  and  for  whom  the  guardian  ad  litem  defend- 
ed. The  allegation  in  the  petition  being  proved  to  the  satist 
faction  of  the  Court,  an  order  was  made  directing  that  the 
lands  be  sold,  "one  half  for  cash,  and  the  remaining  half  on 
twelve  months  credit." 

To  revise  the  decree  of  the  Orphans'  Court,  the  heirs  have 
prosecuted  a  writ  of  error  to  this  Court. 

T.  Clay,  for  the  plaintiff  in  error. 
Heydenfeldt,  for  the  defendant. 

COLLIER,  C.  J.— The  act  of  1822,  under  which  this  pro- 
ceeding was  instituted,  enacts  that  it  shall  be  lawful  for  an  ad- 
ministrator of  an  intestate,  or  the  executor  of  a  testator  who 
has  no  power  by  the  will  to  sell  real  estate  for  the  purpose  of 
paying  debts,  &c.  "to  file  a  petition  in  the  County  Court  of  the 
county  in  which  letters  of  administration,  or  letters  testamen- 
tary have  been  granted,  setting  forth  that  the  personal  estate  of 
his  intestate  or  testator  (as  the  case  may  be)  is  not  sufficient  for 
the  payment  of  the  just  debts  of  such  intestate  or  testator,"  &c. 
without  a  sale  of  the  real  estate,  setting  out  and  particularly 
describing  in  such  petition  the  estate  proposed  to  be  sold,  and 
the  names  of  the  heirs  or  devisees  of  such  intestate  or  testator, 
and  particularly  stating  which  are  of  age,  and  which  are  in- 
fants, or  femes  covert.  Aik.  Dig.  180-L  This  statute  is  ex- 
plicit in  declaring  whsjt  must  be  stated  in  the  petition,  and  if  its 
termsare  to  be  regarded  as  imperative,  there  can  be  no  ques- 
tion, but  the  petition  in  the  present  case  is  strikingly  defective. 
It  does  not  pretend  to  state  which  of  the  heirs  are  infants,  nor 
what  is  the  condition  of  all  the  female  heirs.  But  in  the  ab- 
sence of  any  allegation  as  to  the  infancy  of  any  of  the  heirs,  the 
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Court  assumes  the  fact  that  some  of  them  are  infants,  without 
particularizing  any,  and  appoints  a  guardian  ad  litem,  for  all 
who  are  in  that  predicament ;  and  the  guardian  answers  the 
petition  for  the  infant  heirs,  without  disclosing  who  they  are. 

The  jurisdiction  of  the  Orphans'  Court  in  a  case  like  the  pre- 
sent, is  founded  upon  a  statute,  and  in  order  to  the  regularity 
of  its  proceedings,  the  requirements  of  the  statute  must  be  ad- 
hered to.  Such  was  the  opinion  of  this  Court  in  Wiley,  et  al. 
V.  White  &  Lesley,  adm'rs,  2  Stewart's  Rep.  331,  a  case,  al- 
though to  a  great  extent  overruled,  thus  far  has  never  been 
questioned.  Under  the  principle  stated,  we  think  the  petition 
is  substantially  defective,  and  that  the  Orphans'  Court  should 
have  sustained  the  objection  made  to  it,  by  the  heirs  who  ap- 
peared.    Whitaker  v.  Patton,  et  al.  1  Porter's  Rep.  9. 

The  Orphan's  Court  being  authorised  to  direct  the  real  es- 
tate of  an  intestate  or  testator,  to  be  sold,  "either  for  money  or 
on  credit,"  (Aik.  Dig.  181)  it  is  clearly  competent  to  decree 
that  it  be  sold  for  cash,  as  to  a  part  of  the  purchase  money,  and 
on  a  credit  as  to  the  residue. 

f-'  Other  questions  are  raised  by  the  assignment  of  errors,  but 
their  consideration  is  not  deemed  necessary,  either  to  a  deci- 
sion of  this  case,  or  to  enable  the  parties  to  adjust  the  matters 
in  controversy. 

Our  conclusion  is,  that  the  decree  of  the  Orphans'  Court  must 
be  reversed,  and  the  cause  remanded,  that  the  defendant  in  er- 
ror may  obtain  leave  to  amend  his  petition,  if  he  think  proper, 
and  take  such  further  steps  as  are  consistent  with  law. 


626  ALABAMA. 


Kinney  v.  Mallory. 


Kinney  v.  Mallory. 

1.  Where  two  statutes  are  so  repugnant  to  each  other  that  they  can  not  stand  to- 
gather,  the  latter  will  repeal  the  former ;  but  so  far  as  they  can  consist  togeth- 
er,  they  should  be  sustained,  as  the  law  does  not  favor  a  repeal  by  implication. 

2.  The  replevy  bond  required  by  the  6th  section  of  the  act  of  23d  December  1837, 
"  to  explain  and  amend  the  law  in  relation  to  attachments,"  may  be  executed 
by  a  stranger.  ■  ' 

Error  to  the  Circuit  Court  of  Mobile. 

THIS  was  a  suit  commenced  by  attachment,  in  the  Court 
below,  by  the  plaintiff,  against  the  defendant  in  error.  The 
attachment  which  issued,  was  levied  on  four  negroes,  and  the 
sheriff  returned,  they  were  replevied  by  Pendleton  Jenkins. 
The  replevin  bond  was  executed  by  Jenkins,  and  live  other 
persons,  in  the  penal  sum  of  fourteen  hundred  dollars,  and  pay- 
able to  the  plaintiff  in  attachment,  with  condition  to  deliver  the 
negroes  to  satisfy  such  judgment  as  might  be  recovered  in  the 
suit  so  commenced  by  attachment. 

The  plaintiff  having  filed  his  declaration,  the  parties  appear- 
ed by  their  attornies,  and  the  defendant  moved  the  Court  to 
quash  the  attachment,  on  the  ground,  that  the  bond  given  on 
suing  out  the  attachment,  was  illegal;  but  the  Court  refused  to 
quash,  and  permitted  a  new  bond  to  be  filed,  to  which  the  de- 
fendant excepted,  and  the  cause  being  submitted  to  a  jury,  a 
verdict  was  found  in  favor  of  the  plaintiff,  and  judgment  was 
thereon  rendered.  The  sheriff  having  returned  upon  the  re- 
plevy bond,  that  he  had  demanded  the  slaves  of  the  ebligors, 
and  that  they  .had  failed  and  refused  to  deliver  them,  an  execu- 
tion issued  against  them,  which  came  to  the  sheriffs  hands,  and 
thereupon,  Piatt  Stout,  one  of  the  obligors  in  the  replevy  bond, 
petitioned  the  Judge  of  the  Circuit  Court,  setting  forth  all  the 
proceedings  in  the  cause,  and  alleging,  that  Pendleton  Jenkins, 
the  principal  in  the  replevy  bond,  was  not  the  agent,  attorney, 
or  factor  of  the  defendant  in  attachment ;  that  upon  the  execu- 
tion of  the  bond,  Jenkins  received  the  slaves  and  carried  them 
to  another  State,  and  prays  that  the  execution  which  issued  on 
the  replevy  bond,  be  superseded;  upon  which  the  Judge  made 
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an  order,  granting  the  prayer  of  the  petition,  and  afterwards, 
on  motion  of  the  petitioner,  quashed  the  execution:  from  which, 
the  plaintiff  prayed  an  appeal  to  this  Court,  which  was  grant- 
ed. 


Stewart,  for  the  plaintiff  in  error. 

ORMOND,  J. — The  execution  which  issued  on  the  replevy 
bond  taken  in  this  case,  was  quashed  because  in  the  opinion  of 
the  Court,  it  was  not  such  as  the  law  authorised  to  be  taken. 

To  the  proper  understanding  of  this  question,  a  brief  account 
of  the  old  law  and  the  decisions  upon  it,  is  necessary. 

The  first  attachment  law,  passed  in  1807,  authorised  the  de- 
fendant in  attachment,  to  replevy  the  property  attached  by 
giving  special  bail  and  pleading  to  issue.  Toul.  Dig.  17,  §  14. 
The  act  of  1818,  provided,  that  when  the  property  of  an  ab- 
sconding debtor  was  attached,  that  it  should  not  be  replevied 
but  by  the  execution  of  a  bond,  with  condition  to  return  the 
specific  property  attached,  or  to  satisfy  the  judgment  rendered 
against  the  defendant.  Toul.  Dig.  21.  Whilst  the  law  remain-- 
ed  in  this  state,  the  cases  of  Adkins  v.  Allen,  1  Stewart  130; 
Sartin  &  Rodgers  v.  Weir,  3  Stewart  &  Porter,  421;  Cum- 
mins V.  Gray,  4  Stewart  &  Porter,  397,  and  Small  v.  Franklin, 
2  Porter,  493,  were  decided,  in  which  it  was  held,  that  the  re- 
plevy bond,  even  in  the  case  of  an  absconding  debtor,  was  a 
mere  bail  bond ;  that  it  must  be  taken  payable  to  the  sheriff", 
and  could  only  be  executed  by  the  defendant  in  the  attachment, 
his  agent,  attorney  or  factor. 

In  1833,  a  new  compilation  of  the  statute  law  was  made  by 
Mr.  Aikin,  in  which  the  attachment  law  was  remodelled,  and 
considerable  additions  made  to  it.  Aik.  Dig.  37.  By  the  11th 
section,  it  was  declared  that  the  goods  should  remain  in  the 
custody  of  the  officer,  "  unless  the  defendant,  his  or  her  agent, 
or  attorney,  or  some  other  person,  replevy  the  same  by  giving 
bond"  &c.  The  condition,  of  the  bond  was  in  substance,  the 
same  as  required  by  the  old  law  in  cases  of  absconding  deb- 
tors. The  13th  section  of  the  act,  authorised  the  defendant  in 
attachment,  at  any  time  before  final  judgment  entered  or  writ 
of  inquiry  executed,  to  replevy  the  estate  attached)  on  giving 
special  bail. 
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No  judicial  construction  was  given  to  this  law,  but  doubts 
having  arisen  upon  the  apparent  contradiction  of  the  11th  and 
13th  sections,  and  of  the  probable  operations  of  the  decisions 
made  under  the  old  law,  the  Legislature,  on  the  23d  December, 
1837,  passed  an  act,  the  title  of  which,  is  to  explain  and  amend 
the  law  in  relation  to  attachments.  The  6th  section  declares 
that  hereafter  no  defendant  in  attachment,  shall  be  permitted 
to  replevy  the  property  attached  by  giving  special  bail,  but 
that  •'  every  defendant  in  attachment,  his  agent,  or  attorney" 
shall  be  permitted  to  do  so,  by  giving  a  bond  with  condition 
to  deliver  the  specific  property  attached  in  satisfaction  of  such 
judgment  as  may  be  rendered  against  the  defendant  in  attach- 
ment, and  that  upon  a  refusal  to  deliver  such  property  on  de- 
mand of  the  proper  officer,  the  bond  shall  have  the  force  and 
effect  of  a  judgment. 

It  was  clearly  not  the  intention  of  the  Legislature  to  repeal 
the  entire  attachment  law,  as  found  in  Aikin's  Digest,  by  the 
act  of  1837,  and  will  therefore  only  be  a  repeal  of  the  former 
when  it  is  inconsistent  with,  or  repugnant  to  it.  The  former  law 
authorised  a  replevy  by  giving  special  bail;  this  act  prohibits 
it,  and  is  therefore  a  repeal.  The  former  was  silent  as  to 
whom  the  replevy  bond  was  to  be  given;  this  act  declares  it 
shall  be  given  to  the  plaintiff,  and  is  to  that  extent,  declaratory 
of  the  former.  The  act  in  the  Digest,  authorises  the  bond  to 
be  given  by  the  "  defendant,  his  agent,  or  some  other  person," 
and  the  last  act  omits  the  words  some  other  person;  is  the  omis- 
sion to  insert  these  words,  a  repeal  of  that  portion  of  the  act? 
The  bond  in  this  case,  was  made  by  persons  who  do  not  pro- 
fess to  be  either  the  agents,  or  attornies  of  the  defendant,  and 
was  made  payable  to  the  plaintiff,  and  the  precise  question  is, 
whether  since  the  act  of  1837,  a  stranger  can  execute  a  replevy 
bond  in  a  suit  commenced  by  attachment. 

These  statutes  are  both  affirmative  in  their  character,  and  as 
already  observed,  so  far  as  they  are  repugnant  to  each  other, 
the  latter  will  repeal  the  former,  but  so  f^r  as  both  may  consist 
together,  they  ought  to  be  sustained.  The  law  does  not  favor 
a  repeal  by  implication,  unless  the  repugnancy  is  very  plain. 
Warden  v.  Arell,  2  Wash.  296;  6  Bac.  Ab.  373,  statute  d. 
With  these  rules  in  view,  we  cannot  say  there  is  any  repug- 
nancy between  these  statutes  in  the  particular  now  under  ex- 
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amination.  The  object  of  the  Legislature,  does  not  appear  to 
have  been  to  repeal  the  11th  section  of  the  law  in  Aikin's  Dig. 
as  the  condition  of  the  bond  is  the  same  in  substance,  in  both 
acts.  The  apparent  mischief  of  the  old  law,  so  far  as  it  can 
be  gathered  from  the  law  of  1837,  was  not  the  condition  of  the 
bond  or  the  persons  authorised  to  execute  it,  but  the  control 
which  the  13th  section  of  the  act  in  Aik.  Dig.  was  supposed  to 
exert  over  the  11th  section,  which  by  the  decisions  of  this  Court 
was  converted  into  a  common  bail  bond. 

The  object  of  this  portion  of  the  act  of  1837,  being  as  we 
liave  seen;  to  affect  the  construction  or  legal  operatfon  of  the 
bond  when  given,  it  is  not  inconsistent  with,  or  repugnant  to.  its 
provisions,  that  a  class  of  persons,  not  named  in  the  law,  may 
also  execute  the  bond,  under  the  authority  of  a  former  law. 
At  least  we  cannot,  according  to  the  established  rules  of  con- 
struction, say,  that  the  mere  omission  to  name  them  in  the  last 
law,  is  a  repeal  of  the  former  law.  The  question  before  the 
Legislature  appearing  to  be,  not  who  shall  execute  the  bond, 
but  whjit  shall  be  its  effect  when  executed. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Stewart  v.  Fowler. 

1.  When  the  acknowledgment  of  a  deed  of  trust,  conveying  personal  properly  to 
a  trustee,  for  the  benefit  of  certain  creditors,  is  made  by  the  grantor,  and  the 
delivery  is  sa  id  to  be  acknowledge  d  to  the  cestui  que  trust,  instead  of  the  trustee, 
nisa  substantial  compliance  with  the  statute,  and  the  deed  is  properly  admit- 
led  to  record  on  such  an  acknowledgment. 

2.  A  grantor  who  has  a  resulting  trust  in  the  property  conveyed,  is  not  a  compe- 
*" '  tent  witness  for  his  grantee,  in  an  action  of  trespass,  although  he  is  introduced 

only  to  prove  the  consideration  of  the  deed. 

Writ  of  error  to  the  County  Court  oil  Morgan. 

TRESPASS  for  taking  and  carrying  away  a  slave.    The 
defendant  pleads  not  guilty,  and  justification. 
The  plaintiff  introduced  a  deed  of  trust  in  evidence,  by  which 
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it  appeared  that  Aaron  Perry  had  conveyed  the  slave  in  con- 
troversy, to  Malcajah  D.  Fovs^ler,  in  trust  to  sell,  for  the  pur- 
pose of  paying  certain  liabilities  of  Perry,  to  John  Fowler,  James 
Teague  and  Francis  M.  Roby.  No  specific  resulting  trust  is 
reserved  to  Perry  by  the  deed. 

The  deed  was  admitted  to  record  on  this  certificate: 

"Personally  appeared  before  me,  Thomas  Price,  clerk  of  the 
County  Court  of  Morgan  county,  Alabama,  the  above  named 
Aaron  Perry,  who  acknowledged  that  he  signed,  sealed  and 
delivered  the  foregoing  deed,  on  the  day  and  year  therein  men- 
tioned, to  the  aforesaid  John  Fowler,  James  Teague,  and 
Francis  M.  Roby.     Given,  &c." 

To  the  admission  of  the  deed,  thus  certified  as  a  registered 
deed,  the  defendant  objected,  but  the  Court  overruled  the  ob- 
jection, and  the  defendant  excepted. 

Perry,  the  grantor,  was  then  introduced  as  a  witness  to  prove 
the  considertion  of  the  deed;  he  was  objected  to  by  the  defendant, 
.  and  the  objection  being  overruled,  the  defendant  excepted. 

It  also  appears  by  the  bill  of  exceptions,  that  the  defendant 
justified  under  certain  executions  against  Perry,  but  they  were 
excluded  from  the  jury. 

A  verdict  was  found  for  the  plaintiff,  on  which  judgment  was 
given.     The  defendant  now  assigns  as  error  : 

1.  The  admission  of  the  deed  as  a  registered  deed. 

2.  The  admission  of  Perry,  the  grantor,  as  a  witness. 

McClung,  for  the  plaintiff  in  error. 

Hopkins,  contra,  submitted  the  case  without  argument,  upon 
briefs. 

GOLDTHWAITE,  J.— 1.  The  first  question  raised  by  the 
assignment  of  errors  is,  whether  the  deed,  given  in  evidence 
in  this  case,  was  properly  admittod  to  record  under  the  statute 
■\Xrhich  requires  the  registration  of  deeds  of  trust  within  a  limited 
period. 

We  think  this  question  is  similar  to  one  decided  in  the  case 
of  Bradford  v.  Dawson  <fc  Campbell,  2  Ala.  Rep.  203,  where 
we  considered  that  a  substantial  compliance  with  the  requisi- 
tions of  the  statute,  would  be  sufficient.  It  is  true,  that  the  ac- 
knowledgment was  of  a  delivery  of  the  deed  to  the  cestui  que 
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trust,  and  hot  to  the  trustee,  who  is  the  grantee  named  in  the 
deed. 

The  delivery  to  the  beneficiaries  of  the  trust,  we  consider 
equivalent  to  a  delivery  to  the  grantee,  and  therefore,  t  he  deed 
was  properly  admitted  to  record;  it  follows  then  that  there  was 
no  error  in  admitting  the  certificate,  as  proof  of  its  registra- 
tion. 

2.  The  other  question  respecting  the  admission  of  the  gran- 
tor, as  a  witness,  to  prove  the  consideration  of  the  deed,  al- 
though assigned  as  error,  is  not  noticed  in  the  brief  submitted 
with  the  record,  and  if  the  case  h&d  been  argued,  and  the  coun- 
sel had  then  omitted  to  raise  the  question,  we  should  not  haVe 
examined  it,  but  according  to  our  course  of  practice  have  con- 
sidered it  as  waived.  As  however,  the  case  is  submitted  on 
the  errors  assigned,  we  do  not  feel  warranted  in  considering 
the  point  as  waived. 

In  general,  the  grantor,  is  not  a  competent  witness  to  sup- 
port the  title  of  his  grantee.  Hermance  V.  Vernay,  6  Johns  5; 
Pruit  V.  Lowry,  1  Porter,  101;  Holman  v.  Arnett,  4  Porter,  63. 
But  with  us  he  is  held  an  indifferent  witness,  when  the  contest 
is  between  an  attaching  creditor  and  bis  own  vendee.  McKen- 
zie  V.  Hunt,  1  Porter,  37;  Holman  v.  Arnett,  4  Porter  63. 

The  case  here  presented  is  that  of  a  grantor  who  has  a  re- 
sulting trust  to  the  excess  which  shall  remain  after  the  appli- 
cation  of  the  property  conveyed,  to  the  discharge  of  the  debts 
secured  by  the  deed  of  trust;  he  is  therefore  in  effect  called  to 
support  his  own  title. 

Nor  does  the  fact,  that  he  was  called  only  to  prove  the  con- 
sideration of  the  deed,  make  such  a  distinction  as  to  render 
him  competent,  because  the  effect  of  such  testimony  may  be 
to  sustain  his  resulting  interest,  as  well  as  his  grantee's  title. 

We  think  he  was  improperly  admitted,  and  for  this  error, 
the  judgment  is  reversed,  and  the  cause  remanded. 
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h.  Where  the  judgment  recites,  that  there  came  a  jury  of  good  and  lawful  men, 

to- wit, and  eleven  others,  it  will  be  intended  that  the  case  was  tried  by 

a  competent  jury. 

2.  If  the  jury  return  a  verdict  in  favor  of  the  plaintiff  for  a  specific  sum,  and  the 

judgment  is,  that  the  plaintiff  "  recover  of  said  defendant  the  said  sum  of 

dollars,   so  assessed  as  aforesaid,"  &c.  the  legal  conclusion  is,  that  the  judg- 
ment is  for  the  amount  of  the  verdict. 

3.  Where  there  are  several  plaintiffs,  and  the  jury  find  for  the  "plaintiff,"  the 
verdict  will  be  regarded  as  a  finding  of  the  issue  in  favor  of  the  "  plaintiffs." 

THE  defendants  in  error  declared  against  the  plaintiff  in 
the  Circuit  Court  of  Tallapoosa,  for  work  and  labor  done,  goods, 
wares  and  merchandize  sold  and  delivered,  &c.  The  cause 
was  tried  upon  the  general  issue,  and  a  judgment  was  rendered 
as  follows :  "  This  day,  came  the  parties  by  their  attornies; 
and  thereupon,  came  a  jury,  of  good  and  lawful  men,  to  wit: 

and  eleven  others,  who  being  duly  elected,  em- 

pannelled.  tried  and  sworn,  well  and  truly  to  try  the  issue  join- 
ed between  the  parties,  upon  their  oaths,  do  say,  they  find  for 
the  plaintiff,  and  assess  his  damages  at  the  sum  of  eighty  dollars 
twenty-one  and  three-fourth  cents.  It  is  therefore  considered 
by  the  Court,  that  the  said  plaintiffs  recover  of  said  defendant, 

the  sum  of  said dollars,  so  assessed  as  aforesaid,  together 

with  the  costs  in  this  behalf  expended,  for  which  execution 
may  issue,  &c." 

To  revise  this  judgment,  the  defendant  prosecutes  a  writ 
of  eRror  to  this  Court. 

Heydenfeldt,  for  the  plaintiff  in  error. 
T.  Clay,  for  the  defendant. 

COLLIER,  C.  J. — It  is  objected  to  the  judgment, 

1.  That  the  names  of  the  jurors  are  not  set  out. 

2.  That  the  cause  was  tried  by  eleven  jurors. 

3.  That  it  is  for  costs  only;  and 

4.  That  the  verdict  does  not  find  the  entire  issue  for  the  plain- 
tiff. 
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In  Foote  v.  Lawrence,  1  Stewart's  Rep.  483,  the  judgment 
entry  recited  that  the  parties  came  by  their  attornies,  "  and 
thereupon,  also  came  a  jury  of  good  and  lawful  men,  (stating 
the  names  of  eleven  persons  only,)  who  being  duly  sworn,"  &c. 
The  Court  held,  that  the  recording  the  names  of  the  jurors  was 
an  act  of  supererogation,  and  that  it  would  be  intended  from 
the  recital,  that  the  jury  were  "of  good  and  lawful  men,"  that 
there  were  twelve  men,  one  of  whose  names  was  omitted  by 
the  clerk  by  mistake.  But  we  are  not  left  to  mere  inference 
in  the  present  case,  for  it  is  expressly  stated  that  there  was 

and  eleven  others,  that  is,  eleven  in  addition  to  one 

whose  name  is  not  mentioned.  The  case  cited,  is  then  decisive 
of  the  two  first  objections. 

The  two  last  assignments,  are  alike  untenable.  The  jury 
find  a  verdict  for  a  precise  sum,  and  the  Court  renders  its  judg- 
ment for  "said  sum  of dollars,  so  assessed  as  aforesaid." 

This,  beyond  all  doubt,  means  the  sum  ascertained  by  the  jury, 
and  is  quite  as  explicit  as  if  it  had  been  inserted  in  the  blank. 
True,  the  jury  do  not  say  they  find  the  issue  in  favor  of  the 
plaintiff,  but  they  do  saly,  "  they  find  for  the  plaintiff,  and  assess 
his  damages"  &c.  This  is  equivalent  in  meaning,  to  the  most 
technical  language  in  which  the  verdict  could  have  been  ex- 
pressed ;  and  we  will  intend  the  substitution  of  "plaintiff"  for 
plaintiffs,  to  be  a  mere  clerical  mistake. 

We  have  only  to  add,  the  judgment  is  affirmed. 


Hall  v.  Chilton  &  McCampbell. 


1.  The  transfer  of  a  note  by  the  assignment  of  the  payee  jointly  with  one  who  is 
a  stranger  to  the  note,  does  not  convey  the  legal  title,  and  therefore  not  within 
the  statute  of  1828,  to  define  the  liability  of  endorsers,  but  is  an  affirmation  or 
warranty  that  the  note  may  be  collected  of  the  maker  by  due  diligence.  What 
would  constitute  such  diligence,  would  be  a  question  of  fact,  under  all  the  cir- 
cumstances of  the  case,  for  the  jury. 

2.  A  declaration  on  such  an  assignment  in  a  suit  against  the  assignors,  which 
averred  that  when  the  note  became  due  and  payable,  diligent  search  and  enqui. 
ry  was  made  after  the  maker  in  the  county  and  State,  which  was  his  ordinary 

40 
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place  of  residence,  to  present  the  note  for  payment,  but  that  he  could  not  be 
found,  and  tiiat  his  place  of  residence  was  unknown  to  the  plaintiffs,  and  that 
suit  was  commenced  against  him  t"  the  first  Court  to  which  be  could  be  saed, 
but  that  be  could  not  be  found — held  sufficient. 

Error  to  the  Circuit  Court  of  Benton. 

THIS  was  an  action  of  assumpsit  in  the  Court  below,  by 
the  plaintiff  in  error,  against  the  defendants  in  error. 

The  declaration,  in  substance  alleges,  that  one  Charles  S. 
Lewis,  on  the  1st  September,  1838,  made  his  promissory  note, 
by  which  he  promised  to  pay  to  the  defendant,  R.  R.  Chilton, 
orbenrer,  five  hundred  and  fifty  dollars,  on  the  first  of  January, 
1840,  with  interest  from  the  date.  That  afterwards  Rezin  R. 
Chilton,  on  the  l2th  February,  1839,  by  the  style  and  descrip- 
tion of  R.  R.  Chilton  &  J.  A.  McCampbell,  assigned  the  said 
note  to  the  plaintifl^.  The  plaintiff  then  avers,  that  when  the 
note  became  due  and  payable, diligent  search  and  inquiry  was 
made  after  the  said  Charles  S.  Lewis,  at,  to  wit,  in  the  county 
and  Stale,  which  was  his  ordinary  place  of  residence,  for  pre- 
sentment and  payment,  and  that  his  place  of  residence  was  un- 
known to  the  plaintiffs. 

He  further  avers  that  a  suit  was  commenced  on  the  note 
against  Lewis,  to  the  first  Court  to  which  suit  could  be  brought, 
but  that  he  was  not  found,  of  all  which  the  defendants  had  no- 
tice, &c.  whereby,  &c. 

There  was  also  a  count  for  money  paid. 

The  defendants  demurred  to  the  first  count  of  the  declara- 
tion, which  was  sustained  by  the  Court.  No  notice  appears  to 
have  been  taken  of  the  second  count,  but  judgment  final  was 
rendered  against  the  plaintiffs,  from  which  he  prosecutes  this 
writ,  and  assigns  for  error,  the  judgment  of  the  Court  on  the 
demurrer. 

Wm.  B.  Martin,  for  the  plaintiff  in  error. 

ORMOND,  J. — Since  the  passage  of  the  act  of  1828,  de- 
claring and  defining  the  liability  of  assignors  of  instruments 
not  mercantile  in  their  character,  the  question  has  been  several 
times  before  this  Court,  and  several  exceptions  have  been  en- 
grafted on  the  law,  as  necessnrily  growing  out  of  it.  Thus  in 
Woodcock  v.  Campbell,  2  Porter  456,  where  the  maker  mov« 
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ed  out  of  the  State,  after  ihe  transfer  of  ihe  note,  it  was  held, 
that  to  charge  the  assignor  it  was  necessary  to  sue  the  nnaker 
in  the  State  to  which  he  removed. 

In  Ivey  v.  Sanderson,  6  Porter,  420,  the  maker  resided  be- 
yond the  limits  of  the  State,  at  the  time  of  the  assignment,  and 
this  Court  held,  that  no  recovery  could  be  had  against  the  as- 
signor without  an  effort  to  recover  of  the  maker  by  suit,  if,  as 
appeared  in  that  case,  the  maker  was  solvent — and  that  these 
facts  were  known  to  ihe  assignee  at  the  time  of  the  assignment. 
The  principle  of  this  case  was  affirmed  in  the  case  of  Bristow 
&,  Roper  V.  Jones,  1  Ala.  Rep.  159. 

The  law  as  above  stated,  is  applicable  to  those  cases  where 
there  is  a  regular  assignment,  transferring  the  legal  title  to  the 
instrument  assigned.  The  assignment  of  the  note  in  this  case, 
as  described  in  the  declaration,  was  jointly  made  by  the  plain- 
tiffs, but  as  Campbell  was  neither  payee  nor  assignee  of  the 
note,  he  could  not  regularly  assign  it  so  as  to  convey  the  legal 
title  either  alone  or  jointly  with  the  payee. 

In  the  case  of  Jordan  v.  Garnett,  at  the  present  term,  we 
considered,  at  some  length,  the  effect  of  irregular  assignments 
like  the  present,  and  we  held  that  such  an  indorsement  not  con- 
veying the  legal  title  to  the  instrument,  was  not  within  the 
statute  of  1828,  but  was  an  affirmation  or  warranty,  that  the 
note  could  be  collected  of  the  maker  by  due  diligence — that 
what  would  constitute  such  diligence,  would  be  a  question  of 
fact,  to  be  determined  by  the  jury,  under  all  the  circumstances 
of  the  case: — that  by  analogy,  to  the  diligence  required  to 
charge  an  assignor  under  the  statute,  if  no  valid  excuse  existed, 
such  as  the  insolvency  of  the  maker  or  absence  from  the  State, 
suit  must  be  brought  to  the  first  term  of  the  Court  to  which  suit 
could  be  brought. 

In  this  case,  it  does  not  appear,  except  by  the  venue,  where 
the  maker  resided  at  the  time  of  the  assignment;  nor  does  it  ap- 
pear where  he  lived  at  the  time  the  suit  was  brought,  but  trie 
declaration  avers  that  when  the  note  became  due  and  payable, 
diligent  search  and  inquiry  was  made  after  the  maker,  in  the 
county  and  State,  which  was  his  ordinary  place  of  residence, 
to  present  the  note  for  paymant,  but  that  he  could  not  be  found, 
and  that  his  place  of  residence  was  unknown  to  the  plaintiffs. 
It  i?  further  averred,  that  a  suit  was  commenced  againht  him 
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to  the  first  Court  to  which  he  could  be  sued,  and  that  he  was 
not  found. 

We  are  satisfied  that  this  was  sufficient  diligence  to  entitle 
the  plaintiff  to  recover.  There  was  no  necessity  to  present 
the  note  for  payment,  but  diligent  inquiry  should  have  been 
made  of  the  maker's  residence,  in  order  to  the  institution  of  a 
suit,  if  he  resided  within  the  State,  unless  entirely  insolvent. 

It  results  from  what  has  been  said,  that  upon  proof  of  the  al- 
legations in  the  declaration,  the  plaintiflf  would-be  entitled  to  re- 
cover unless  the  defendants  should  show  by  proof,  a  dif- 
ferent case  from  that  stated  in  the  declaration.  Let  the  judg- 
ment be  reversed  and  the  cause  remanded. 


Jemison  v.  Cozens. 

1.  When  slares  have  been  levied  on  and  discharged  by  fho  execution  of  a  forth- 
coming bond  under  the  statute,  and  they  are  not  delivered  to  the  sheriff  pur- 
suant to  the  condition  of  the  bond,  but  that  is  returned  forfeited,  and  thereup- 
on an  execution  is  issued  on  it  against  the  principal  and  surety ;  upon  which 
the  surety  delivers  the  slaves,  which  are  afterwards  released  by  the  fiat  of  the 
Chancellor,  on  a  bill  filed  by  the  wife  of  the  defendant  in  execution,  on  proper 
security;  this  in  no  ground  to  the  surety  for  restraining  the  plaintiff  from  making 
a  levy  on  his  property,  to  satisfy  the  execution  issued  on  the  forth-coming  bond. 

3.  It  is  no  defence  is  the  surety  in  a  forth-coming  bond,  that  the  property  levied 
on  does  not  belong  to  the  principal. 

3.  WhcH  property  is  levied  on  as  belonging  to  the  principal,  and  is  claimed  by 
another,  the  plaintiff  may  lawfully  proceed  to  have  satisfaction,  by  causing  an- 
other levy  to  be  made  on  the  property  of  the  surety,  and  this  right  is  declared 
by  statute. 

Appeal  from  the  Court  of  Chancery  for  the  fifth  District  of 
the  Northern  Division. 

The  bill  alleges,  that  Cozens,  on  the  6th  August,  1839,  pro- 
cured an  attachment  at  his  own  suit,  to  be  levied  on  certain 
slaves,  as  the  property  of  one  Calhoun,  and  having  afterwards, 
in  March,  1841,recovered  judgment  on  the  attachment,  he  caus- 
ed an  order  of  sale  or  execution  to  be  issued.     This  was  plac* 
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ed  in  the  hands  of  the  sheriff  of  Tiiskaloosa  county,  on  the  7th 
April,  1841,  and  he,  by  virtue  of  it,  seized  and  look  the  slaves 
into  his  possession;  whereupon,  the  said  Calhoun  replevied  the 
property  by  executing  a  forthcoming  bond,  conditioned  to  de- 
liver the  slaves  on  the  1st  Monday  of  June,  thereafter.  To 
this  bond,  the  complainant  was  Calhoun's  surety. 

The  slaves  were  not  delivered  to  the  sheriff  on  the  1st  Mon- 
day of  June,  as  required  by  the  condition  of  the  bond,  which 
was  consequently  returned  forfeited:  and  afterwards,  an  exe- 
cution was  issued  against  Calhoun,  and  also  against  the  com- 
plainant, as  his  surety. 

On  the  21st  June,  the  complainant  delivered  the  slaves  to 
the  sheriff,  who  levied  the  execution  that  issued  on  the  bond 
upon  the  slaves,  and  advertised  them  for  sale.  It  is  also  alleg- 
ed that  these  slaves  are  of  sufficient  value  to  satisfy  the  execu- 
tion. 

The  bill  then  alleges  that  Mrs.  Calhoun,  the  wife  of  the  de- 
fendant in  execution,  commenced  proceedings  by  bill  in  equity, 
against  Cozens,  asserting  that  the  slaves  levied  on  were  her 
sole  and  separate  estate,  and  not  in  any  manner,  liable  to  the 
debts  of  her  husband,  and  prayed  an  injunction  to  restrain  Co- 
zens from  selling  them  under  his  execution.  It  also  alleges 
that  proceedings  were  had  on  this  suit;  that  an  injunction  was 
allowed  by  the  Chancellor,  upon  the  execution  of  a  bond  pay- 
able to  Cozens,  and  conditioned  in  conformity  with  the  fiaf, 
which,  however,  is  not  set  out. 

The  bill  asserts  that  Cozens  has  instructed  the  sheriff  to  seize 
property  belonging  to  the  complainant,  and  to  sell  the  same 
in  satisfaction  of  the  same  execution,  which  the  complainant 
believes  the  sheriff  will  do,  unless  restrained  by  injunction, 
which  is  prayed  for. 

The  injunction  was  awarded  and  the  defendant  demurred  to 
the  bill.  The  Chancellor  sustained  the  demurrer  and  dismis- 
sed the  bill.  From  this  decree  the  complainant,  appealed  and 
here  insists  that  it  is  erroneous. 

Peck,  for  the  plaintiff  in  error,  made  two  points: 
1.  That  by  delivering  the  property  to  the  sheriff  on  the  exe- 
cution issued  on  the  forthcoming  bond,  the  complanant  is  entitled 
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in  equity,  to  a  discharge  from  the  legal  penalty  of  the  bond. 
Roberts  v.  Henry,  2  Stewart,  42;  Laughlin  v.  Ferguson,  6  Da- 
na, 111. 

2.  That  the  levy  by  the  sheriff  on  the  property  named  in  the 
bill  being  sufficient  to  satify  the  execution,  operates  as  a  dis- 
charge of  the  execution  until  it  is  determined  finally  that  the 
property  is  not  liable  to  be  sold  under  the  levy.  Hoyt  v.  Hud- 
son, 12  John  207;  1  Covi'en  47  note,  a;  Clark  v.  Withers,  2 
Ld.  Raymond,  1072;  exparte  Lawrence,  4  Cowen.  417. 

W.  B.  Martin,  contra,  contended,  that  the  forfeiture  of  the 
condition  of  the  bond,  gave  to  Cozens  an  absolute  right  to  pur- 
sue the  complainant,  which  right  could  only  be  satisfied  by 
payment  of  the  amount  of  the  execution.  This  right  being 
given  by  statute,  cannot  be  taken  away  in  consequence  of  any 
hardship  which  may  be  supposed  to  result  to  the  security. 
Aiken's  Digest.  171,  §  64;  Sadler  v.  Glover,  5  Dana,  551;  Syms 
v.  Montague,  4  H.  6i  M.  180. 

Another  reason  why  the  subsequent  delivery  even  of  the 
same  properly,  ought  not  to  discharge  the  surety  is,  that  the 
lien  of  the  execution  is  discharged  by  the  forfeiture  of  the  bond, 
and  other  liens  may  have  attached,  or  rights  accrued,  which 
the  plaintiff  in  execution  ought  not  to  be  compelled  to  htigate. 
Lusk  v.  Ramsay,  3  Mun.  417. 

The  levy  of  the  sheriff  having  been  released  by  the  order  of 
a  competent  tribunal,  is,  so  far  as  the  complainant  is  concerned, 
as  if  it  had  never  been.  This  makes  a  distinction,  which  ren- 
ders it  necessary  to  examine  how  far  a  levy  is  a  satisfaction, 
when  it  produces  nothing  to  the  plaintiff  in  execution. 

GOLDTHWAITE,  J.— The  first  position  assumed  by  this 
bill,  is  that  the  condition  of  the  forthcoming  bond,  was  substan- 
tially complied  with  when  the  slaves  were  delivered  to  the 
sheriff,  although  this  delivery  was  on  a  day  subsequent  to  that 
stipulated. 

This  would  be  tenable,  if  the  bond  in  this  case  had  been  en- 
tered into  in  consequence  of  any  agreement  between  the  par- 
ties, but  it  ceases  to  be  so,  when  we  consider  the  bond  as  im- 
posed on  the  plaintiff  in  execution  by  statute,  and  that  he  is 
never  consulted  with  respect  to  its  execution.  Indeed,  in  most 
cases,  the  effect  of  taking  such  a  bond,  is  to  delay  the  plaintiff 
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in  the  collection  of  his  debt,  and  no  security  additional  to  what 
he  had  before  is  given  him.  This  will  be  evident,  when  it  is 
considered  that  the  plaintiff  in  execution  has  procured  a  levy 
to  be  made  by  which  his  money  is  secured,  and  this  levy  though 
not  released  or  discharged  by  the  taking  of  the  bond,  may  be, 
and  possibly  is,  by  its  forfeiture.  McRae  v.  McLean,  3  Porter 
138;  Lusk  V.Ramsay,  3  Mun.  417.  The  plaintiff  therefore, 
is  placed  in  the  condition  in  which  he  can  receive  no  possible 
benefit,  if  the  condition  of  the  obligation  is  complied  with,  be- 
cause the  property  then  stands  in  the  hands  of  the  sheriff,  in 
the  precise  condition  that  it  was  in  when  his  possession  was  di- 
vested by  the  execution  of  the  bond. 

These  considerations,  very  possibly  induced  the  peculiar 
legislation  on  this  subject,  which  authorises  an  execution  to 
issue  against  principal  and  security,  whenever  the  condition  of 
the  bond  is  not  complied  with,  and  that  too,  for  the  amount  of 
the  debt,  without  any  reference  to  the  value  of  the  property 
levied  on.     Aikin's  Digest,  171,  §'s  64  &  66. 

The  statute  declares  that  when  the  bond  is  forfeited  and  so 
returned  to  the  proper  officer,  it  shall  be  the  duty  of  the  clerk 
to  issue  execution  thereon  against  all  the  obligors,  and  that 
gives  to  the  plaintiff  the  same  right  to  proceed  against  the  sure- 
ties, as  if  he  had  obtained  a  judgment. 

If  a  Court  of  Equity  is  authorised  to  consider  time  as  imma- 
terial in  this  particular  instance,  it  might  well  be  doubted  if  the 
statute  would  not  be  rendered  inoperative,  because  no  line 
can  then  be  drawn  which  would  show,  with  precision,  the  pe- 
riod when  the  right  of  the  plaintiff  became  absolute.  But,  in- 
dependent of  this,  it  is  very  questionable  whether  the  lien  of 
the  execution  is  not  discharged  by  the  forfeiture  of  the  bond, 
so  that  the  property  previously  levied  on  would  be  subject  to 
any  other  lien  and  might  also  be  changed  by  sale.  This  was 
held  in  the  case  of  Lusk  v.  Ramsay,  and  seems  to  be  inferable 
from  that  decided  in  this  Court  of  McRae  v.  McLane,  before 
cited. 

These  reasons  lead  us  to  the  conclusion  that  it  is  no  ground 
for  relief  in  equity,  that  the  property  was  delivered  at  a  sub- 
sequent period  than  the  day  mentioned  in  the  bond. 

2.  Most  intimately  connected  with  this  ground  of  defence, 
is  the  other,  asserted  in  the  bill,  which,  without  asserting  that 
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the  property  belongs  to  Mrs.  Calhoun,  evidently  was  intended 
to  furnish  a  foundation  for  such  an  inference. 

If  it  was  admitted  that  such  was  the  state  of  the  title,  we 
think  it  affords  no  reason  for  equitable  interposition,  unless  the 
levy  was  contrived  in  fraud,  with  a  knowledge  on  the  part  of 
the  plaintiff  at  law,  and  with  the  intention  of  inducing  some  one 
to  become  bound  as  security.  And  even  in  such  a  case,  if  the 
knowledge  of  the  state  of  the  title  came  to  the  security  pre- 
vious to  the  day  appomted  for  the  delivery  of  the  property,  it 
may  be  considered  as  very  questionable  whether  such  a  defence 
could  be  urged,  because  the  property  could  be  delivered  and 
a  claim  interposed  on  the  day  of  sale. 

In  Virginia,  where  a  statute  very  similar  to  our  own,  is  in 
force,  it  has  been  decided,  it  is  no  ground  for  relieving  either 
the  principal  or  sureties  to  a  forthcoming  bond,  that  the  for- 
mer was  not  the  owner  of  the  property  specified  therein. 
Syme  v.  Montague,  4  H.  &  M.  180. 

The  reason  for  the  decision,  and  it  seems  to  be  conclusive, 
is,  that  the  obligors  to  the  bond  are  estopped,  so  long  as  it  re- 
mains in  force,  from  setting  up  an  adversary  title  in  another. 
We  have  been  referred  to  the  case  of  Laughlin  v.  Ferguson, 
6  Dana,  111,  in  which  a  different  conclusion  is  supposed  to  be 
arrived  at  by  the  Court  of  Appeals  of  Kentucky,  under  a  sim- 
ilar statute;  but  we  find  the  question  was  not  decided,  though 
such  is  evidently  the  impression  of  the  Judge  delivering  the  opin- 
ion of  the  Court.  The  judgment  is  given  on  another  ground, 
and  we  are  not  permitted  to  give  the  same  weight  to  a  casual 
expression,  as  is  due  to  a  deliberate  decision.  Indeed  the  whole 
current  of  authority  in  that  Court  is  adverse  to  such  a  defence. 
In  the  case  of  Sadler  v.  Glover,  5  Dana,  551,  the  bond  was  for 
the  delivery  of  a  horse,  saddle  and  martingale;  the  horse  was 
offered  to  be  delivered  and  was  afterwards  sold  by  the  debtor, 
for  fifty  dollars.  The  judgment  was  for  two  hundred  dollars, 
besides  interest  and  costs.  It  was  held  that  relief  could  not  be 
had,  and  it  was  said  if  the  levy  had  been  alone  on  the  saddle 
and  martingale,  the  omission  to  deliver  them  would  make  the 
surety  responsible  for  the  whole  debt;  therefore  he  was  so 
as  the  case  stood.  To  the  same  effect  is  the  case  of  Syme  v. 
Montague,  before  cited,  where  the  Court  say  whether  the  pro- 
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perty  was  worth  much  or  little,  the  not  producing  it,  subjected 
the  sureties  to  the  payment  of  the  whole  debt. 

It  is  possible  there  may  be  cases  of  fraud  or  mistake  in  which 
a  Court  of  Equity  would  be  authorised  to  grant  relief,  but  no 
such  ground  is  laid  in  the  present  bill,  nor  is  any  excuse  shown 
for  not  performing  the  condition  of  the  bond.  Under  these  cir- 
cumstances, we  perfectly  agree  with  the  Chancellor,  that  it 
would  be  a  repeal  of  the  statute,  to  grant  relief  on  account  of 
any  merits  which  affect  the  condition  of  the  bond. 

3.  On  the  other  ground,  that  the  surety  is  discharged  in  con- 
sequence of  the  subsequent  levy,  we  think  it  entirely  clear  there 
ought  to  be  no  relief. 

We  do  not  deem  it  necessary  to  examine  principles  or  au- 
thorities to  ascertain  whether  a  plaintiff  in  execution  can  be 
restrained  from  proceeding  against  a  surety  where  the  proper- 
ty of  the  principal  sufficient,  to  satisfy  the  debt,  has  been  le- 
vied on,  because  we  think  this  aspect  of  the  present  case  is  with- 
in the  equity  even  if  it  is  not  within  the  express  letter  of  one 
of  our  statutes. 

The  6th  section  of  the  act  of  1828,  Aikin's  Digest,  170  §  60, 
provides,  that  proceedings  for  the  trial  of  the  right  of  proper- 
ty, shall  in  no  case  prevent  the  plaintifT  from  going  on  to  make 
his  money  out  of  other  property  than  that  levied  on  and  claim- 
ed, if  it  can  be  found.  It  is  impossible  to  consider  the  proceed- 
ings by  Mrs.  Calhoun  in  any  other  respect  than  a  claim  of  pro- 
perty, and  it  is  only  because  of  her  peculiar  condition,  as  a 
Jeme  covert,  whose  husband  is  the  defendant  in  the  execution, 
that  her  bill  in  equity,  seeking  to  ascertain  and  enforce  her  right 
can  be  supported;  because  otherwise,  it  would  be  cognizable  at 
law. 

We  have  already  shown  that  the  right  of  the  plaintiff  in  ex- 
ecution, was  complete  against  the  complainant,  so  soon  as  the 
forthcoming  bond  was  returned  forfeited,  and  the  levy  made 
under  the  second  execution,  mi'.st  be  considered  as  an  original, 
to  all  intents  and  purposes.  It  is  then  the  same  to  the  plain- 
tiff if  a  claim  is  interposed  to  this  property,  as  it  would  be  if  any 
other  estate  had  been  levied  on,  and  then  claimed  by  some  oth- 
er person. 

The  decree  of  the  Chancellor  is  affirmed,  with  costs. 
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NoLLEY  V.  Holmes. 

1.  The  entries  made  by  a  tradesman,  in  his  book  of  accounts,  are  not  admissible 
in  his  favor,  although  it  is  shown  by  the  testimony  of  other  witnesses  that  his 
books  were  correctly  and  accurately  kept. 

THE  plaintiff  in  error  declared  against  the  defendant  in  the 
Circuit  Court  of  Baldwin,  for  goods,  wares  and  merchandize, 
sold  and  delivered. 

On  the  trial,  the  plaintiff  proved  that  he  was  a  merchant,  and 
that  he  had  no  clerk,  but  sold  goods  himself.  He  then  produced 
his  day  book  and  ledger,  kept  by  himself,  in  which  the  defen- 
dant appeared  to  be  charged  with  merchandize  sold  by  the 
plaintiff,  to  the  amount  of  one  hundred  and  sixty-nine  dollars. 
It  was  proved  that  the  charges  were  reasonable  and  proper; 
and  persons  who  had  dealt  with  the  plaintiff  testified,  that  he 
kept  correct  books,  and  his  accounts  were  fair.  The  defen- 
dant moved  the  Court  to  exclude  the  plaintiff's  books  from  the 
jury  as  inadmissible  evidence,  which  motion  was  sustained;  and 
thereupon  the  plaintiff  excepted. 

A  verdict  and  judgment  being  rendered  in  favor  of  the  plain- 
tiff, he  has  prosecuted  a  writ  of  error  to  this  Court. 

J.  A.  Campbell,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J— In  Moore  v.  Andrews  &  Brothers,  5  Por- 
ter's Rep.  107,  it  was  held,  that  the  admissibility  of  books  of 
account  as  evidence,  was  not  provided  for  in  this  State  by  sta- 
tute, and  consequently  depended  upon  the  common  law.  This 
being  the  case,  it  may  be  safely  affirmed,  that  entries  made  by 
a  tradesman  himself,  stating  the  delivery  of  goods,  are  not  evi- 
dence in  his  favor.  1  Phil.  Ev.  266;  2  ibid.  C.  &  H.'s  notes, 
69L  The  law  cannot  be  admitted  to  be  otherwise,  without 
disregarding  a  very  salutary  maxim,  nemo  debet  esse  testis  in 
propria  causa;  and  this  too,  when  the  departure  from  a  general 
rule,  is  not  demanded  by  the  necessity  of  the  case.  If  a  party 
has  a  good  cause  of  action,  he  may  cull  upon  his  adversary  for 
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a  discovery,  if  he  has  no  other  means  of  establishing  it ;  but  he 
cannot  entitle  himself  to  a  judgment,  by  the  proof  of  his  own  ad- 
missions, made  either  orally  or  in  writing.  That  such  would 
have  been  the  effect  of  the  admission  of  the  evidence  that  was 
rejected,  it  requires  no  reasoning  to  show. 

We  are  aware,  that  in  most  of  the  States,  the  party's  books 
of  original  entries  may  be  adduced  as  evidence;  but  this  right 
is  given  by  statutes  which  determine  their  influence,  and  pre- 
scribe what  suppletory  proof  is  necessary.  2  Phil.  Ev.  C.  & 
H.'s  notes,  682.  No  such  statute  being  in  force  here,  it  follows 
from  what  we  have  said,  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 


Cook  &,  Korneoay  v.  Dter. 

1.  The  statutes  against  usury  were  intended  for  the  benefit  of  the  borrower;  Ihey 
confer  a  personal  privilege  on  him,  which  he  may  waive,  and  if  he  does,  no 
one  else  can  take  advantage  of  them. 

2.  D  held  a  deed  of  trust  of  C,  on  land  and  slaves,  more  than  sufficient  to  satisfy 
a  debt  due  from  C,  but  consisting  entirely  of  usurious  interest.  C  &  K  had  al- 
so a  deed  of  trust  on  the  same  property,  to  secure  to  them  a  debt  due  from  C, 
but  subsequent  in  point  of  time  to  the  deed  of  D.  By  an  arrangement  entered 
into  by  all  the  parties,  C  &  K  accepted  a  bill  of  exchange  drawn  on  them  by 
C  in  favor  of  D,  on  condition  that  D  should  enter  satisfaction  on  the  record  of 
his  deed  of  trust,  which  he  accordingly  did  ;  and  C  &  K  sold  the  property  con- 
veyed thereby,  and  appropriated  it  to  the  payment,  in  part,  of  their  debt  due 
from  C — Held,  that  in  a  suit  by  D  against  C  &  K,  on  their  acceptance,  they 
could  not  set  up  the  usury  in  the  transaction  between  D  &  C,  to  defeat  the  ac- 
tion. • 

Error  to  the  County  Court  of  Tuskaloosa. 

THIS  was  an  action  of  assumpsit  in  the  Court  below,  by  the 
defendant  against  the  plaintiffs  in  error,  on  an  accepted  bill  of 
exchange,  for  two  thousand  eight  hundred  and  sixty-four  dol- 
lars and  sixteen  cents.  The  parties  went  to  trial  on  issues  ta- 
ken on  the  pleas  of  wow  assumpsit,  payment,  set  offend  usury. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the  de- 
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fendants,  to  sustain  the  plea  of  usury,  proved  that  the  plaintiff 
had  a  large  claim  on  one  John  C.  Cabiness,  secured  by  a  deed 
of  trust  on  land  and  slaves,  and  on  the  day  the  bill  here  sued 
on  was  drawn  and  accepted,  a  settlement  took  place  between 
Cabiness  and  Dyer,  when  the  former  fell  in  debt  to  the  latter, 
the  amount  of  the  bill;  that  the  defendants  also  had  a  large 
claim  against  Cabiness,  secured  also  by  a  deed  of  trust  on  the 
same  land  and  slaves  conveyed  to  secure  the  debt  to  Dyer,  but 
this  latter  deed  was  junior,  in  point  of  time,  to  his.  That  it  was 
arranged  and  agreed  between  all  the  parties,  that  the  defen- 
dants should  accept  the  bill  sued  on,  and  that  Dyer  should  en- 
ter satisfaction  of  his  deed  of  trust  in  the  clerk's  office,  and  up- 
on his  doing  so,  the  defendants  accepted  the  bill,  the  acknow- 
ledgment of  satisfaction  of  his  deed  of  trust,  being  the  induce- 
ment to  the  acceptance.  The  property  contained  in  the  deed 
of  trust,  was  more  than  sufficient  to  pay  Dyer's  debt,  and  came 
to  the  possession  of  the  defendants,  and  was  sold  by  them.  It 
further  appeared,  that  the  debt,  both  of  plaintiff  and  defendants, 
due  from  Cabiness,  were  usurious,  and  that  the  whole  amount 
due  from  Cabiness  to  Dyer,  on  settlement,  and  for  which  the 
bill  was  drawn,  consisted  of  unlawful  interest,  the  principal 
having  been  all  paid;  but  that  Cabiness  claimed  no  abatement 
from  either  party,  on  account  of  usury,  but  desired  to  settle 
the  full  amount  of  both  debts. 

Upon  this  testimony,  the  defendants  asked  the  Court  to 
charge  the  jury,  that  if  they  believed  from  the  evidence,  that 
the  wholeamount  of  said  bill  was  for  usury,  at  the  rate  of  four 
per  cent,  per  month,  and  that  it  was  accepted  by  defendants  for 
the  accommodation  of  Cabiness,  that  then  the  plaintiff  cannot 
recover  in  this  action,  which  charge  the  Court  gave,  and  fur- 
ther charged  the  jury,  that  if  the  acceptance  was  given  in  con- 
sideration that  Dyer  would  enter  satisfaction  on  his  deed  of 
trust  on  the  property  of  Cabiness,  that  then  defendants  could 
not  set  up  usury  as  a  defence  to  this  action.  The  Court  charg- 
ed further,  that  usury  was  a  personal  privilege,  and  that  defen- 
dants could  not  take  advantage  of  the  usury  between  Dyer  and 
Cabiness,  in  this  action,  unless  the  acceptance  was  an  accom- 
modation acceptance.      To  all  which  the  defendants  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment  be- 
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ing  rendered  thereon,  this  writ  of  error  is  prosecuted  to  re- 
verse it. 

The  assignments  of  error  are  the  charges  given  by  the  Court 
as  set  out  in  the  bill  of  exceptions. 

Peck  &  Clarke,  for  plaintiffs  in  error,  contended,  that  as 
the  bill  was  drawn  and  accepted  for  a  debt,  consisting  entirely 
of  usurious  interest,  that  no  recovery  could  be  had  upon  it. — 
That  the  taking  of  usurious  interest  was  an  indictable  offence, 
and  that  no  Court  could  sanction  a  recovery,  when  the  receipt 
of  the  money  would  subject  the  party  receiving  it,  to  a  crimi- 
nal prosecution.  They  cited  2  Peters,  538. 

Hopkins,  contra,  insisted  that  the  plaintiffs  in  error  were  not 
in  a  condition  to  raise  the  question  of  usury;  that  as  between 
the  parties  to  this  suit,  the  consideration  of  the  bill  was  lawful. 
That  usury  was  a  personal  privilege,  and  as  Cabiness  waived 
the  defence,  no  one  else  could  make  it.  In  support  of  these 
views,  he  cited  9  Mass.  45;  4  Esp.  Rep.  11;  10  Johns.  204; 
1  Bui.  N.  P.  224:  4  Dana,  181;  Hardin's  Rep.  82;  7  Peters, 
111;  8  Term,  390;  5  Reports,  119,  Whelpdale's  case;  3  Re- 
ports, 436. 

ORMOND,  J. — The  statutes  of  this  State  prohibit  usury,  and 
declare  that  the  security  by  which  it  is  reserved,  shall  be  void 
for  the  entire  interest,  and  that  the  principal  only  shall  be  re- 
coverable. Aik.  Dig.  655.  A  previous  act  authorised  a  qui 
tarn  action  to  recover  both  principal  and  interest,  where  usury 
had  been  taken,  unless  the  borrower  was  the  informer,  when 
the  whole  amount  went  into  the  treasury.  The  same  statute 
authorized  and  required  the  grand  jury  to  present  all  persons 
guilty  of  usury,  and  if  found  guilty,  they  were  to  be  fined  in 
the  amount  lent  or  taken,  contrary  to  the  provisions  of  the  act. 
Aik.  Dig.  437. 

It  will  be  perceived  from  this  statement  of  the  statutes,  that 
although  the  law  against  usury,  has  been  greatly  modified  by 
the  act  first  cited,  making  void  the  security  by  which  illegal  in- 
terest is  reserved  for  the  interest  only,  it  is  still  a  highly  penal 
offence.  In  this  case,  however,  we  are  to  consider  whether 
this  contract  evidenced  by  the  bill  sued  on,  and  which  is  said  to 
be  composed  entirely  of  illegal  interest,  is  void,  as  between 
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these  parties.  The  statute  making  void,  not  only  the  contract, 
but  the  security  itself,  by  which  illegal  interest  was  reserved* 
was  doubtless  intended  for  the  benefit  of  the  borrower,  he  may, 
if  he  thinks  proper,  refuse  to  take  the  benefit  it  proffers  to  him, 
and  pay  the  debt,  and  if  he  does,  no  one  else  can  take  advan- 
tage of  it. 

If  the  bill  in  this  case  had  no  connection  whatever  with  the 
usurious  transactions  between  Cabiness  and  the  defendant,  and 
the  former  had  transferred  it  to  the  latter,  in  payment  of  a  debt, 
consisting  wholly  of  usury,  no  proposition  can  be  clearer  than 
that  the  acceptors  could  not  avoid  the  payment  on  the  ground 
that  it  was  indorsed  on  a  usurious  consideration.  Suppose  fur- 
ther, that  Cabiness  hdd  given  th6  plaintifl^s  in  error  the  money 
to  pay  this  usurious  debt,  and  that  they  had  discharged  it  by 
accepting  this  bill,  there  would  be  no  pretence  for  resisting  the 
payment  on  the  ground  of  usury,  and  yet  that  is  in  eflfect  th'ia 
case,  unless  a  distinction  can  be  shown  between  receiving  pro* 
perty,  which  is  afterwards  converted  into  money,  and  receiv- 
ing money  in  the  first  instance. 

The  cases  cited  by  the  counsel  for  the  defendant  in  error,  in- 
deed, go  much  further  than  this,  and  esiablish  the  proposition, 
that  where  the  suit  is  not  brought  on  the  instrument  itself,  by 
which  the  usury  was  reserved,  but  on  one  substituted  for  it  to 
an  innocent  holder,  that  the  defence  cannot  be  made — that  is 
the  eflfect  of  the  case  cited  from  8  Term  Rep.  390.  The  case 
cited  from  4  Dana,  181,  is  in  principle,  like  this.  There,  a  note 
secured  by  a  deed  of  trust,  was  assigned  on  a  usurious  consi- 
deration, and  a  third  person  to  gain  a  precedence  for  his  own 
debt,  secured  by  the  same  deed,  endeavored  to  avoid  the  note 
for  the  usury  in  the  transfer;  but  the  Court  refused  to  permit 
this  to  be  done,  on  the  ground  that  the  statutes  against  usury 
-were  designed  for  the  protection  of  the  borrower,  and  that  if 
he  refused  to  avail  himself  of  them,  no  one  else  could.  See, 
also,  the  case  of  Nichols  v.  Fearson,  7  Peters,  111. 

The  case  of  Bearce  v.  Barstow,  9  Mass.  Rep.  45,  was  a  case 
in  all  respects  like  this,  except  that  the  defendant,  instead  of 
receiving  property  when  he  executed  the  note  to  pay  the  usu- 
rious debt  of  another,  was  indebted  to  the  person  whose  usuri- 
ous debt  he  thus  became  bound  for.  The  Court  held  that  the 
defence  could  not  be  made.     The  Court  say  it  is  nothing  to  the 
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defendant,  to  what  use  or  purpose  his  creditor  has  disposed  of 
the  demand  against  him,  which  is  liable  to  no  objection  of  usu- 
ry, and  which  being  due  from  him,  has  been  legally  transferred, 
and  made  the  consider^ilion  of  the  note  in  suit. 

The  case  is  as  fully  in  point  as  the  reasoning  is  conclusive 
of  this  case. 

It  is,  however,  supposed,  that  as  the  statute  makes  the  of- 
fence of  taking  usury  indictable,  and  as  therefore  the  defendant 
in  error  upon  the  receipt  of  this  money,  would  be  liable  to  a 
criminal  proceeding,  thai  no  Court  will  aid  in  its  recovery. 

If  the  question  of  usury  could  be  tried  in  this  case,  there  can 
be  no  doubt  that  the  reasons  stated  would  be  conclusive  against 
a  recovery — but  as  there  was  no  usurious  contract  between 
these  parties,  nor  illegal  interest  reserved  on  the  bill  of  ex- 
change, and  as  it  is  n  )t  pretended  that  the  transaction  is  a  shift 
or  device  to  evade  the  statute,  the  question  cannot  be  present- 
ed to  the  Court.  It  is  a  matter  inter  alios  acta,  with  which 
the  present  defendants  have  no  concern,  and  cannot  be  permit- 
ted to  volunteer  a  defence  to  the  action  which,  the  party  in- 
terested declines  making.  The  money  in  their  hands  for  the 
payment  of  this  bill,  is  the  money  of  Cabiness.  paid  to  them  for 
this  particular  purpose;  it  is  in  effect  therefore,  the  same  as  if 
it  had  been  paid  to  the  defendant  in  error.  If,  therefore,  this 
defence  were  allowed,  it  would  be  permitting  the  plaintiffs  in 
error  to  do  indirectly  what  they  could  not  do  directly,  as  it  is 
certain  they  have  no  right  to  the  money,  and  it  appears  that 
Cabiness  does  not  wish  to  avail  himself  of  the  protection  af- 
forded him  by  the  statute.  , 

4A  still  more  conclusive  reason,  if  possible,  will  be  found  in  the 
fact  that  the  plaintiffs  in  error  obtained  possession  of  this  fund, 
upon  their  promise  to  pay  this  debt,  and  to  allow  them  now  to 
withhold  the  payment,  and  retain  the  fund,  would  be  to  sanc- 
tion the  commission  of  a  fraud. 

Upon  every  view  which  we  can  take  of  this  case,  the  judg- 
ment of  the  Court  below  is  correct,  and  is  therefore  affirmed. 
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Milton  v.  DeYampert. 

1.  A  blank  endorsement  imports  a  consideration,  and  can  be  given  in  evidence  on 
the  common  counts. 

2.  When  one  places  bis  name  in  blank  upon  the  back  of  a  note,  negotiable  and 
payable  in  Bank,  although  the  note  is  not  endorsed  by  the  payee,  the  endorser 
thereby  becomes  bound  to  a  similar  extent  a«  he  would  be  by  a  perfect  endorse- 
ment to  another  party  to  the  note;  and  he  may  be  charged  by  the  payee,  upon 
showing  a  demand  upon  the  maker,  and  notice  to  the  endorser,  on  the  last  day 
of  grace. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  county. 

ASSUMPSIT.  Tiie  declaration  contained  three  special 
counts — the  first  and  third,  on  a  guaranty,  and  the  second,  on 
a  promissory  note.  Also,  a  general  count,  for  goods,  wares, 
&c. — money  lent  and  advanced,  paid,  had  and  received,  and  on 
an  insimul  competassent. 

The  case  was  submitted  to  a  jury  as  on  issue  joined,  and  a 
verdict  was  returned,  on  which  judgment  was  given  for  the 
plaintiff. 

At  the  trial,  the  plaintiff  produced  and  read  in  evidence,  two 
promissory  notes,  each  for  the  sum  of  fifteen  hundred  dollars, 
dated  the  17th  March,  1837,  signed  by  Thomas  Jenkins,  paya- 
ble to  the  plaintiff  or  order,  and  negotiable  and  payable  at  the 
Branch  Bank  of  the  State  of  Alabama  at  Mobile;  one  payable 
on  the  IsJ  day  of  June,  and  the  other  on  the  1st  day  of  July, 
1837.  Both  notes  had  the  names  of  the  defendant  and  one 
G.  W.  Grant,  written  on  the  back  and  across  the  notes. 

The  plaintiff  then  proved  the  protest  of  the  said  notes  for 
non  payment,  and  notice  thereof  to  the  defendants.  He  also 
called  a  witness  who  testified  that  the  defendant  told  him  that 
he  had  indorsed  the  said  notes  as  security  for  Jenkins,  and  had 
been  indemnified  by  him. 

There  was  no  proof  that  Milton,  the  defendant,  had  ever 
entered  into  any  agreement  with  the  plaintiff,  in  relation  to 
these  notes;  or  that  there  had  been  any  interview  between 
him  and  the  plaintiff,  m  relation  to  the  notes,  or  to  the  indorse- 
ments made  thereon. 
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On  this  State  of  facts,  the  Court  charged  the  jury  that  this 
evidence,  if  true,  was  sufficient  to  sustain  the  action. 

To  this  charge  the  defendant  excepted,  and  now  assigns  it 
as  error. 

Lessesne,  for  the  plaintiff  in  error,  cited  Chitty  on  Bills,  14, 
15;  Nash  v.  TiUoe,  2  Henry  Black.  319 ;  Bullen  v.  Webb,  4  B. 
&  C.  483;  S.  C.  Eng.  Com.  L.  Rep.  154. 

Stewart,  contra,  cited  Dean  v.  Hall,  17  Wend.  214;  5 
Wheat.  277;  19  Pick.  260. 

GOLDTHWAITE,  J.— We  have  not  considered  it  impor- 
tant to  examine  the  special  counts  of  the  declaration  in  this 
case,  to  see  whether  the  evidence  was  properly  applicable  to 
them,  because,  in  our  opinion,  it  was  clearly  admissible  under 
the  general  count.  The  only  objection  urged  against  its  ap- 
plication under  this  count,  is.  that  no  sufficient  consideration  is 
shown,  moving  from  the  plaintiff  to  the  defendant.  But  with 
us,  all  written  instruments  for  the  payment  of  a  debt,  or  for  the 
performance  of  a  duty,  import  a  consideration,  whether  under 
seal  or  otherwise,  and  by  statute,  are  declared  to  be  evidence 
of  the  debt  or  duty  for  which  they  are  given.  Aikin's  Digest, 
283.     Chamberlain  v.  Darrington,  4  Porter,  515. 

2.  This  disposes  of  the  case,  unless  we  are  to  understand  the 
plaintiff  in  error,  as  asserting  that  the  evidence  itself  does  not 
disclose  any  sufficient  cause  of  action,  to  authorise  the  plaintiff 
to  recover  under  any  form  of  pleading. 

We  consider,  however,  that  a  perfect  contract  is  evidenced 
by  the  note  of  Jenkins,  with  the  name  of  the  defendant  written 
on  and  across  its  back,  and  the  only  matter  to  be  ascertained, 
is  the  legal  effect  of  this  contract. 

In  the  case  of  Jordan,  for  the  use  of  Stillwell,  v*  Garnet, 
supra,  in  which  a  question,  similar  in  many  of  its  aspects,  was 
presented,  we  held  that  one  who  placed  his  name  on  an  assigna- 
ble, as  distinguished  from  a  negotiable  security,  was  not  to  be 
presumed  to  have  taken  on  himself  a  greater  liability,  by  such 
a  blank  signature  as  is  here  shown,  than  he  would  have  incur- 
red by  a  regular  indorsement.  The  same  rule  must  be  appli- 
ed to  this  case,  but  the  legal  result  is  somewhat  different,  and 

this  arises  from  the  fact,  that  in  this  case,  the  note  is  negotia- 
41 
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hie  and  payable  in  bank;  whilst  in  the  other,  it  was  assignable 
merely,  but  not  negotiable. 

This  diflerenoe  in  the  result  of  the  application  of  the  same 
rule,  renders  it  necessary  to  explain  the  reasons  for  the  distinc- 
tion, and  in  order  to  do  so  with  perspicuity,  it  is  necessary  to 
repeat  some  of  the  deductions  which  were  then  made,  from  the 
intrinsic  evidence  afforded  by  the  paper  indorsed. 

The  name  of  the  defendant  appears  in  immediate  connexion- 
with  the  written  promise  of  another,  which  in  this  case  is  in  the 
form  of  a  promissory  n6te,  negotiable  and  payable  at  a  bank^ 
upon  which  an  indorser,  in  the  technical  sense  of  that  word, 
would  become  bound  immediately  and  absolutely,  upon  the 
maker's  default,  provided  it  was  regularly  presented  for  pay- 
ment, and  due  notice  given  to  the  indorser,  of  the  neglect  or 
refusal. 

Finding  his  name  in,  this  connexion,^  we  must  conclude  it  was 
placed  there  for  the  purpose  of  evidencing  a  contract  of  some 
description ;  for  we  are  not  aware  of  any  case  where  it  has 
been  decided  that  such  a  blank  signature  is  entirely  inopera- 
tive. What  then  is  the  precise  character  and  extent  of  the  en- 
gagement entered  into  by  such  a  blank  signature  on  the  back 
of  a  contract,  for  the  payment  of  money?  It  is  entirely  useless 
to  transcribe,  or  even  cite  the  great  number  of  cases  decided 
in  other  Courts  upon  this  subject,  because  they  are  sufficiently 
numerous  and  variant,  to  give  almost  any  response  Dean  v. 
Hall,  17  Wend.  214,  where  many  of  these  cases  are  collected. 
In  such  a  condition  of  adjudication,  we  are  thrown  upon 
principles^  and  it  is  evident  that  we  must  get  our  answer  from 
the  paper  itself. 

This,  we  think,  shows  conclusively  that  the  defendant  never 
signed  it  as  maker,  for  the  note  was  before  him,  and  he  did  not 
put  his  name  on  its  face.  Hence  we  conclude,  he  did  not  in- 
tend to  become  bound  as  a  co-maker.  He  places  his  name  on 
the  back  of  the  note,  but  it  was  not  necessary  in  that  place  to 
give  any  efficiency  to  the  paper,  and  did  not  operate  to  assign 
it;  his  name  then  must  either  be  discarded  entirely,  or  held  to 
evidence  some  contract  collateral  to  the  note;  and  in  some 
manner  connected  with  and  dependent  on  it. 

We  say  in  some  manner  connected  with  and  depetident  oit 
the  note,  because  it  is  evident  that  a  perfect  indorsement  does 
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not  mean  the  same  thing,  or  carry  with  it  the  same  liabilities 
when  found  upon  a  note  or  bill  negotiable  and  payable  in  bank, 
as  it  does  when  found  upon  a  note  which  is  not  negotiable,  but 
which  is  merely  assignable  under  the  statute.  Therefore,  when 
it  is  shown  that  perfect  indorsements  import  different  liabilities, 
according  to  the  nature  of  the  securities  upon  which  they  are 
found,  it  follows,  necessarily,  that  the  liabihties  of  imperfect  in- 
dorsements must  be  referred  to,  and  deduced  from  the  securi- 
ties on  which  they  are  found. 

Indeed,  when  all  of  these  engagements  are  construed  to  be 
collateral  to  the  contract  on  which  they  are  indorsed,  and  that 
the  indorser  thereby  contracts  that  the  maker  of  the  security 
indorsed,  will  make  the  payment  he  has  contracted  to  pay,  we 
are  furnished  with  a  certain  and  never  varying  rule,  which  re- 
quires no  modification,  except  that  which  is  necessary  to  ascer- 
tain the  condition  upon  which,  and  the  period  of  time  when, 
the  collateral  contract  is  to  become  absolute. 

Whenever  the  security  upon  which  the  imperfect  indorse- 
ment is  written,  may  be  the  subject,  either  of  assignment  or 
indorsement,  the  imperfect  indorsement  must,  in  conformity 
with  the  rules  we  have  thus  ascertained,  be  governed  by  simi- 
lar rules  to  those  which  are  applicable  to  perfect  indorsements, 
and  a  similar  degree  of  diligence  is  necessary  to  charge  one 
who  becomes  bound  by  an  imperfect  indorsement,  as  is  neces- 
sary to  charge  an  actual  indorser. 

We  have  shewn  in  the  case  of  Jordan  v.  Garrett,  that  such  a 
contract  cannot  be  supposed  to  create  a  greater  liability  than 
a  perfect  indorsement,  and  to  construe  such  engagements  in 
any  other  manner,  would  leave  the  ignorant  and  unwary  at 
the  mercy  of  the  designing;  but  with  this  construction,  they  will 
conform  in  most,  if  not  in  all  cases,  to  the  obvious  intentions  of 
the  parties  making  and  accepting  them. 

The  cases  must  be  exceedingly  rare,  if  they  exist  at  all,  in 
which  any  one  writes  his  name  upon  the  back  of  any  security, 
by  which  money  or  any  other  thing  is  promised  to  be  paid, 
who  does  not  distinctly  understand  that  he  thereby  becomes 
bound  as  an  indorser. 

We  have  not  been  able  to  perceive  that  any  other  general 
rule  can  be  deduced  from  elementary  principles,  capable  of  co- 
vering all  cases  in  which  imperfect  indorsements  may  be  made. 
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To  hold  them  to  be  mere  guarantys  in  the  strict  sense  of  the 
term,  when  found  upon  mercantile  or  assignable  securities, 
would  introduce  the  same  evils  which  were  intended  to  be  ob- 
viated by  our  statutes,  which  define  the  liability  of  indorsers, 
and  which  create  the  distinction  between  mercantile  and  as- 
signable securities.  Although  these  statutes  do  not,  in  terms, 
apply  to  such  cases  as  this,  they  evidently  contemplate  that 
only  two  classes  of  notes  shall  exist;  one  of  which  is  strictly 
mercantile,  as  notes  payable  in  bank,  and  bills  of  exchange ; 
and  the  other  not  negotiable,  but  assignable  merely.  In  both 
of  these  classes,  the  liability  of  an  indorser  is  very  clearly  ascer- 
tained, and  it  seems  to  us  that  it  would  be  highly  prejudicial  to 
the  community,  to  introduce  a  class  of  indorsements,  which 
would  in  each  case  be  governed  by  rules  dissimilar  to  those 
which  obtain  in  either  class,  which  the  statutes  contemplate. 
Our  conclusion  is,  that  the  contract  of  the  defendant  in  this  case, 
though  not  an  indorsement  in  the  technical  sense  of  that  word, 
is  to  be  governed  by  similar  rules,  and  his  liability  was  com- 
plete as  soon  as  the  maker  made  default,  and  notice  was  given 
of  the  refusal  or  neglect  to  pay. 

We  remark,  that  we  do  not  wish  to  be  considered  as  con- 
cluding the  question,  whether,  under  such  an  indorsement  as 
this,  the  indorser  might  not  be  made  liable,  even  if  he  was  not 
notified  according  to  the  law  merchant,  if  due  diligence  was 
otherwise  shown;  or  if  it  was  shown  that  no  injury  resulted  to 
the  defendant  from  the  omission  to  give  notice. 

Let  the  judgment  be  affirmed. 


JANUARY  TERM,  1842.  653 

Crenshaw,  guardian,  &c.  v.  Hardy. 


Crenshaw,  guardian,  &c.  v.  Hardy. 

1.  Upon  the  settlement,  by  the  Oaihans'  Court,  of  the  accounts  of  the  guardian 
of  a  female  ward  who  has  married,  the  decree  should  be  rendered  in  favor  of 
the  ward  and  her  husband  jointly. 

2.  Where  an  execution  is  unauthorised  by  the  judgment,  a  supersedeas  is  the 
proper  remedy,  or  when  the  Court,  from  which  it  issued,  is  in  session,  a  mo- 
tion to  quash  will  be  entertained. 

UPON  the  settlement  of  the  account  of  the  plaintiff  in  error, 
as  guardian  of  Susan  Crenshg.w,  who  had  intermarried  with  the 
defendant,  the  Orphans'  Court  of  Lowndes  rendered  a  decree 
for  the  sum  ascertained  to  be  due  against  the  plaintiff,  in  favor 
of  the  husband  alone.  About  two  years  after  the  rendition  of 
the  decree,  an  order  was  made  by  the  Orphans'  Court,  that 
the  defendant  in  error  have  execution  of  the  same. 

To  revise  these  proceedings,  the  guardian  has  sued  a  writ  of 
error  to  this  Court. 

BoLiNG,  for  the  plaintiff  in  error. 
Cook,  for  the  defendant. 

COLLIER,  C.  J. — The  wife  must  be  joined  with  the  hus- 
band in  a  suit  for  the  recovery  of  a  debt  due  to  her  before  mar- 
riage, or  wherever  the  cause  of  action  would  survive  to  her. 
Huggins  V.  Durham,  2  Strange's  Rep.  726;  Gratz,  ei  al.  v.  Phil- 
lips, 1  Penn.  Rep.  333;  Swan  v.  Guage,  1  Hayw.  Rep.  3;  Tuck- 
er V.  Gordon,  5  N.  H.  Rep.  564;  Clapp  v.  Inhabitants  of  Stough- 
ton,  10  Pick.  Rep.  463.  In  the  present  case,  it  is  true,  that  no 
formal  suit  was  brought  against  the  guardian,  but  without  a 
citation,  he  came  into  Court  and  submitted  his  accounts  for  ad- 
justment, yet  the  decree  for  the  sum  ascertained  to  b'e  due, 
should  have  conformed  to  the  liability;  or  in  other  words,  should 
have  been  in  favor  of  the  parties  who  were  entitled  to  sue. 
This  conclusion  would  seem  necessary  to  follow  from  the  fact, 
that  the  decree  is  declared  by  statute,  to  have  the  force  and 
effect  of  a  judgment  at  law,  and  execution  may  issue  thereon. 
That  the  sura  adjudged  to  the  husband,  would  have  survived 
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to  the  wife,  cannot  be  disputed,  and  hence  it  follows,  that  the 
decree  is  erroneous. 

The  objection  that  the  Orphans'  Court  awarded  an  execution 
in  favor  of  the  husband,  cannot  be  noticed  on  error.  Such  an 
order  was  supererogatory,  the  statute  having  declared  the  ef- 
fect of  the  decree,  Where  an  execution  is  unauthorised  by  the 
judgment,  a  supersedas  is  the  proper  remedy,  or  when  the 
Court  from  which  it  issued  is  in  session,  a  motion  to  quash  will 
be  entertained.  NicHols,  et  al.  v.  Wolfersberger,  6  Sergeant 
&  R.  Rep.  167.  The  case  of  McLeod  v.  Mason,  5  Porter's 
Rep.  223,  in  this  respect,  is  unlike  the  present — there,  the  order 
for  an  execution  was  regarded  as  a  part  of  the  decree. 

Upon  the  first  ground  considered,  the  decree  is  reversed, 
and  the  cause  remanded. 


Lyon  v.  Elliott,  adm'rx. 

1.  E  desiring  to  foreclose  a  mortgage  made  to  secure  a  note,  held  by  her,  appli- 
ed  by  her  counsel  to  L,  for  information,  who  pointed  out  to  him  the  mortgage 
on  the  records  of  the  County  Court,  and  thereupon  E  filed  a  bill  in  the  name 
of  L,  and  others,  to  foreclose  the  mortgage.  A  decree  being  had,  L  became 
the  purchaser,  at  the  sale  of  the  mortgaged  premises;  afterwards  a  reference 
was  made  to  the  master,  to  enquire,  whether  the  mortgage  had  not  been  fore- 
closed  previously;  and  upon  the  admission  of  L,  that  it  had  not,  and  that  the 
note  in  the  case,  was  the  property  of  the  estate  of  John  Elliott,  reported  that 
fact,  and  that  L  was  the  purchaser  at  the  sale;  whereupon  the  sale  was  con 
firmed.  L  afterwards  discovering  that  the  mortgage  had  been  previously 
foreclosed  by  him-self,  and  the  property  sold,  refused  to  pay  the  purchase 
money;  whereupon,  at  the  instance  of  E,  an  attachment  was  directed  to  issue 
against  L,  to  compel  the  payment  of  the  purchase  money. — Held,  first  that  E 
was,  by  consent,  a  party  to  the  record,  otherwise,  the  presumption  must  be  that 
L  was  himself  entitled  to  the  money  and  all  the  proceedings  at  the  instance  of 
E,  void.  2.  That  although  L  was  a  complainant  on  the  rccortl,  yet  the  fact 
being  that  the  suit  was  instituted  by  E,  for  her  own  benefit,  L  must  be  con- 
sidercd  on  a  motion  to  set  aside  the  sale,  as  a  stranger.  3.  That  under  the 
facts  of  the  case,  the  attachment  should  not  have  been  awarded.  4.  That  aa 
both  parties  were  in  fault,  each  should  pay  his  own  costs. 

Appeal  from  the  Chancery  Court  at  Mobile. 
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THIS  was  a  bill  filed  by  James  G.  Lyon,  Joseph  B.  Earle, 
Samuel  H.  Garrow,  and  Henry  Goldthwaite,  to  foreclose  a 
mortgage  against  the  heirs  of  S.  V.  V.  Schuyler.  The  master 
having  reported  the  amount  of  the  debt,  his  report  was  con- 
firmed, and  a  sale  of  the  mortgaged  premises  directed  to  be 
made. 

At  the  succeeding  term,  an  order  was  made  directing  the 
master  to  inquire  whether  the  note  described  in  the  report 
made  by  him,  as  the  property  of  complainant,  Lyon,  is  the 
same  with  one  reported  to  belong  to  him  in  a  previous  case  in 
this  Court,  and  to  pay  which,  property  has  been  already  sold. 

The  master  reported  that  the  bill  had  been  improperly  filed, 
and  that  the  note  upon  which  the  decree  and  foreclosure  was 
obtained  in  this  case,  was  not  a  lien  upon  the  land. 

In  the  record  is  found  the  following  letter  from  the  complai- 
nant, Lyon,  to  the  master,  dated, 

20th  May,  1841. 

"  Sir — In  the  case  to  which  you  have  alluded  in  your  official 
notice,  served  upon  me  this  morning,  I  have  to  observe,  that  I 
have  no  interest  in  the  decree  whatever.  It  should  be  alone  for 
the  benefit  of  Mr.  Elliott's  estate,  upononenote ;  you  will  see,  by 
examining  the  decree  and  sales  previously  made  by  you,  that 
the  particular  lots  in  this  case,  have  not  been  sold  in  any  case  of 
mine.  I  wish  the  sale  made  by  you,  confirmed,  on  my  paying 
the  purchase  money — three  hundred  and  thirty  dollars. 

"Elliott's  estate  held  but  one  note,  and  that  alone  the  decree 
should  have  been  for,  and  so  far  as  the  decree  goes  to  secure 
any  thing  to  me,  where  Mr.  D.  E.  Hall  is  attorney,  I  hereby 
release  it." 

On  the  21st  May,  1841,  an  order  was  made,  whichrecites 
that  by  consent,  the  order  of  reference  taken  on  a  former  day 
of  the  term,  is  set  aside,  and  the  letter  of  Lyon  to  the  Register, 
of  the  20th  May,  1841,  ordered  to  be  filed,  and  thereupon 
the  master  reported,  that  he  had  sold  the  premises  described  in 
the  bill,  and  that  James  G.  Lyon  became  the  purchaser,  for 
the  sum  of  three  hundred  and  thirty  dollars,  and  by  consent  of 
parties,  the  report  and  sale  was  ordered  to  be  confirmed;  that 
Lyon  pay  the  purchase  money  into  Court,  and  on  his  making 
payment,  the  Register  to  make  him  a  deed  to  the  premises. 

On  the  15th  November,  following,  a  notice  issued  and  was 
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served  on  Lyon,  that  a  motion  would  be  made  for  an  attach- 
ment against  him  on  behlaf  of  Margaret  Elliott,  administratrix 
of  John  Elliott,  deceased,  to  compel  the  payment  of  the  sum  of 
three  hundred  and  thirty  dollars,  according  to  the  terms  of  the 
preceding  order,  which  is  signed  D.  E.  Hall,  Sol.  for  Mrs. 
Elliott. 

Upon  this  notice,  an  order  was  made  against  Lyon,  to  com- 
pel the  payment  of  the  money. 

Then  follows  a  sworn  statement  of  Lyon,  in  substance,  that 
the  complainants  sold  to  Schuyler,  sundry  lots  of  land,  and  took 
from  him  five  several  mortgages,  which  are  numbered  from 
one  to  five,  and  the  amount  specified,  which  each  mortgage 
was  intended  to  secure,  by  a  description  of  the  notes,  amounts* 
&c.  That  upon  a  division  of  the  proceeds  of  the  sale,  all  the 
notes  fell  into  his  possession,  except  those  in  class  numbered 
three;  and  that  before  the  death  of  Schuyler,  bills  were  filed 
and  foreclosures  obtained  for  his  benefit  in  the  classes  number- 
ed two,  four  and  five,  and  the  lots  sold  by  the  Register. 

That  D.  E.  Hall,  Esq.  called  upon  him  for  the  mortgage, 
made  to  secure  one  of  the  notes  held  by  Mrs.  Elliott,  that  he 
either  handed  him  the  mortgage,  or  referred  him  to  the  clerk's 
office  to  get  it — that  Hall  accordingly  filed  his  bill,  obtained  a 
decree,  and  at  the  sale,  he  (Lyon,)  became  the  purchaser,  at 
three  hundred  and  thirty-three  dollars.  That  the  matter  so 
remained  until  the  succeeding  Chancery  Court,  when  a  refer- 
ence was  made  to  the  master,  to  report  something  about  the 
cause,  and  that  believing  at  the  time,  that  the  decree  had  been 
obtained  upon  the  proper  mortgage,  he  addressed  to  the  Reg- 
ister, the  note  set  out  previously  in  the  record.  That  he  should 
have  paid  the  money,  but  that  he  was  informed  the  property 
had  been  sold  under  another  mortgage,  and  that  in  addition  the 
property  had  also  been  mortgaged  to  the  State  Bank  at  Mo- 
bile, and  that  the  Bank  was  not  made  a  party.  To  prevent 
further  trouble,  he  offers  to  pay  the  money,  provided,  the  par- 
ties will  transfer  to  him  the  note  sued  on  in  this  case,  and  the 
mortgage  numbered  four. 

Daniel  E.  Hall,  makes  affidavit,  that  some  two  or  three 
years  ago,  he  was  employed  by  Margaret  Elliot,  administratrix 
of  John  Elliott,  to  file  a  bill  to  foreclose  a  mortgage  on  the 

note  filed  in  the  record.    That  from  Lyon  and  others,  he  un- 
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derstood  the  transaction  to  be,  that  the  complainants  and  John 
Elliott,  purchased  a  tract  of  land,  but  before  the  deed  was 
made,  Elliott  died.  That  to  prevent  any  difficulty,  the  deed 
was  taken  in  the  name  of  the  survivors,  they,  or  some  of  them, 
agreeing  to  secure  the  interest  of  Elliott.  That  the  survivors 
made  sundry  sales  of  the  property,  amongst  which  was  the 
sale  to  Schuyler,  secured  by  mortgage,  and  that  the  note  on 
which  this  suit  is  founded,  was  delivered  to  the  administratrix, 
as  the  proportion  of  the  profits  belonging  to  John  Ellott.  That 
Lyon  informed  him  that  the  mortgage  here  foreclosed  was 
given  to  secure  the  payment  of  the  note,  and  that  therefore  he 
filed  the  bill.  That  it  was  not  until  after  the  decree  that  he 
learned  that  Lyon  had  previously  filed  a  bill,  and  foreclosed 
the  same  mortgage,  and  that  he  was  misled  by  the  informa- 
tion received  from  Lyon. 

The  Chancellor  determined  that  no  sufficient  reason  had 
been  given,  why  an  attachment  should  not  issue,  and  directed 
that  unless  the  purchase  money  was  paid  within  one  month, 
that  an  attachment  issue,  &c. 

From  this  decree,  Lyon  prayed  an  appeal,  which  was  gran- 
ted, on  his  entering  into  bond,  <fec.  to  be  approved  by  the  mas- 
ter. The  bond  was  executed  payable  to  Margaret  Elliott,  ad- 
ministratrix. 

The  appellant  assigns  for  error, 

1.  The  Court  erred  in  making  a  decree  in  favor  of  Margaret 
Elliott,  as  she  was  no  party  to  the  proceeding. 

2.  In  making  a  reference  to  ascertain  Mrs.  Elliott's  interest. 

3.  In  confirming  the  report  of  the  master. 

4.  In  issuing  the  attachment. 

5.  There  is  no  allegation  in  the  pleading  to  authorise  the 
evidence. 

G.  The  whole  proceeding  irregular  as  it  regards  Mrs.  El- 
liott. 

Stewart,  for  plaintiff  in  error. 

Campbell,  contra,  insisted  that  the  appeal  must  be  dis- 
missed. 2  Ala.  Rep.  158.  That  the  Court  is  the  vendor,  and 
after  payment  of  the  money  into  Court,  its  application  may  be 
discussed.    2  Har.  &  Gill.  346. 
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ORMOND,  J. — In  the  case  of  Creighton  v.  Paine,  2  Ala. 
Rep.  we  held,  that  in  a  controversy  between  the  purchaser  at 
a  mortgage  sale,  and  one  claiming  the  property,  it  was  impro- 
per to  prosecute  an  appeal  against  the  complainant,  who  was 
passive,  but  that  it  must  be  prosecuted  against  the  actor,  who, 
in  that  case,  was  the  purchaser. 

If  the  bill  in  this  case,  had  disclosed,  that  the  suit  was  insti- 
tuted for  the  benefit  of  Mrs.  Elliott,  the  question  here  raised 
would  have  been  distinctly  presented  on  the  record,  or  it  might 
have  been  presented  by  petition  filed  afterwards.  But  although 
the  whole  proceeding  is  certainly  very  irregular,  we  cannot 
understand  the  reference  made,  as  it  appears,  by  consent,  for 
the  purpose  of  ascertaining  the  interest  of  Mrs.  Elliott,  as  any 
thing  else  than  an  admission  of  record,  that  the  suit  was  prose- 
cuted for  the  benefit  of  Mrs.  Elliott  as  administratrix  of  John 
Elliott.  She  certainly  is  a  most  efficient  actor  in  the  cause,  as 
it  is  on  her  motion  that  an  attachment  is  issued.  If  this  infer- 
ence is  not  made,  it  will  follow  that  every  step  taken  in  the 
cause,  at  her  instance,  and  for  her  benefit,  is  irregular  and  void, 
as  without  this  presumption,  she  is  a  stranger  to  the  record. 
It  would  be  a  most  extraordinary  procedure  if  any  attachment 
could  issue  at  the  instance  of  a  stranger  to  the  suit,  to  compel 
the  payment  of  money  to  her,  which,  in  co  ntemplation  of  law, 
is  in  the  hands  of  the  person  entitled  to  it. 

Considering  then,  as  we  must  do,  Mrs.  Elliott  a  party  to  the 
record,  as  she  was  doubtless  considered  by  the  Chancellor, 
we  proceed  to  the  consideration  of  the  case,  as  disclosed  by 
the  record,  which  presents  this  state  of  facts. 

The  complainants,  four  in  number,  and  one  John  Elliott, 
were  purchasers  of  a  tract  of  land,  and  in  consequence  of  his 
death,  and  to  avoid  difficulty,  took  the  title  in  their  own  names. 
The  land  was  divided  into  lots  and  sold,  a  portion  being  bought 
by  Schuyler,  whose  heirs  are  the  defendants  to  the  bill,  and 
the  note  upon  which  this  bill  is  predicated,  was  the  share  of 
Elliott.  That  the  attorney  of  Mrs.  Elliott  applied  to  the  plain- 
tiffin  error,  who  was  one  of  the  complainants,  for  information, 
who  informed  him  that  the  mortgage  foreclosed  in  this  case, 
was  taken  to  secure  this  note,  and  that  thereupon  he  filed  his  bill. 

At  the  sale  by  the  master,  the  plaintiff  in  error,  was  the  pur- 
chaser, but  refused  afterwards  to  pay  the  purchase  money,  al- 
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leging  that  the  property  had  been  perviously  sold  under  ano- 
ther mortgage;  and  also,  that  there  was  an  outstanding  mort- 
gage in  favor  of  the  Bank  of  the  State  of  Alabama,  which  was 
not  made  a  party  to  the  bill. 

These  facts  appear  principally  in  the  affidavit  made  by  the 
plaintifFin  error,  and  the  counsel  for  the  defendant  in  error  on 
a  motion  for  an  attachment,  and  in  resistance  of  it. 

In  Littell  v.  Zuntz,  2  Ala.  Rep.  256,  a  question  somewhat 
similar  to  this,  was  presented  to  this  Court,  in  relation  to  open- 
ing the  biddings  at  a  mortgage  sale.  The  Court  then  say  that 
"  the  right  to  set  aside  a  sale,  made  by  order  of  a  Court  of 
Chancery,  where  a  proper  case  is  presented,  must  of  necessi- 
ty be  an  attribute  of  that  Court,  as  the  same  power  is  exercis- 
ed by  a  Court  of  law  where  its  process  has  been  abused,  and 
the  power  of  a  Court  of  Chancery  cannot  be  inferior." 

The  question  presented  to  the  Court  in  this  case,  is  in  effect, 
whether  the  sale  made  by  the  master  was  valid.  It  is  admit- 
ted in  the  affidavit  of  the  counsel  for  the  defendant  in  error, 
that  the  plaintiffin  error  had  previously  foreclosed  the  mort- 
gage in  this  case,  it  is  therefore  obvious  that  no  right  was  ac- 
quired by  the  plaintiff  in  error  by  the  purchase  made  under 
the  foreclosure  in  this  case. 

A  distinction  in  cases  like  the  present,  may  exist  between  a 
purchase  made  by  a  stranger  and  one  made  by  a  party  to  the 
record,  who  must  be  presumed  to  be  cognizant  of  the  facts  of 
the  case,  and  might  be  concluded  from  denying  it.  However 
the  law  might  be  in  such  a  case,  here,  although  the  purchaser 
is  one  of  the  complainants,  it  is  shown  that  the  suit  was  not  in- 
stituted by  him,  nor  for  his  benefit,  and  for  all  the  purposes  of 
this  inquiry,  he  must  be  considered  a  stranger  to  the  proceed- 
ings. 

It  is  true,  it  is  stated  that  upon  application  of  the  counsel  of 
Mrs.  Elliott,  "  he  pointed  out  the  said  mortgage  on  the  record 
of  the  Court,  and  led  applicant  to  believe  that  it  was  a  just, 
true  and  subsisting  mortgage,  and  afterwards  admitted  the 
same  in  his  letter  to  the  register;"  but  it  does  not  appear  that 
this  false  information  was  fraudulently  given.  On  the  contra- 
ry, it  is  evident  that  it  was  an  honest  mistake,  as  is  conclusively 
shown  by  his  becoming  the  purchaser  himself.  Neither  is  the 
defendant  in  error  free  from  blame — it  was  the  duty  of  her  coun- 
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sel  to  have  been  satisfied  that  he  was  proceeding  on  the  right 
mortgage,  a  fact  which  could  doubtless  have  been  ascertained 
by  proper  diligence. 

At  law,  giving  false  information,  or  even  the  assertion  of  a 
falsehood,  unless  coupled  with  fraud,  will  not  be  the  foundation 
of  an  action,  even  where  positive  injury  has  been  caused  to  an- 
other by  it;  and  certainly,  under  the  more  enlarged  and  benig- 
nant principles  of  equity,  it  could  not  be  tolerated  that  a  mere 
false  assertion,  without  fraud,  should  subject  a  party  to  a  loss, 
especially  in  a  case  where  the  only  injury  inflicted  thereby,  is 
the  delay  and  expense  of  another  suit. 

We  are  therefore  of  opinion  that  the  attachment  was  impro- 
perly awarded,  and  the  decree  of  the  Chancellor,  to  that  effect, 
must  be  reversed. 

This  is  not  considered  a  proper  case  fur  costs,  as  both  parties 
seem  to  be  equally  in  fault,  each  will  therefore  pay  his  own 
costs  both  in  this  Court,  and  the  Court  below. 


Beene  v.  The  Cahawba  and  Marion  Rail  Road  Company. 

1.  When  the  charter  of  a  Rail  Road  Company  directs  that  books  of  subscription 
shall  be  opened,  and  all  persons  are  admitted  to  become  members  of  the  corpor- 
ation,  by  subscribing  for  stock,  the  act  of  subscribing  creates  a  contract  with 
the  corporation  to  pay  for  the  shares  subscribed,  in  the  manner  provided  by  the 
charter :  and  an  action  may  be  maintained  to  recover  instalments  called  for 
by  the  corporation,  notwithstanding  another  remedy  may  be  given  by  the 
charter  authorizing  a  sale  of  the  stock,  whenever  it  can  be  sold  at  the  par 
value. 

2.  A  corporation  may  maintain  assumpsit  upon  a  contract  to  take  its  stock  at  a 
specific  price. 

3.  So,  also,  it  may  declare  on  a  contract  to  take  stock  agreeably  to  the  provisions 
of  its  charter ;  and  to  such  a  declaration  the  common  counts  may  be  added. 

4.  A  declaration  by  a  corporation  on  a  contract  to  take  and  pay  for  stock  by  in- 
stalments, and  which  also  states  that  the  action  is  brought  for  the  use  of  another, 
is  not  evidence  that  the  stock  sued  for,  has  been  transferred  by  the  corpora- 
tion. 

5.  Where  the  name  of  a  corporation  has  been  changed  by  an  amendatory  act, 
and  suit  is  brought  by  it  in  its  first  name,  it  is  not  necessary  that  the  corpora- 
tion should  show  the  amendatory  act  has  been  rejected  by  its  stockholders. 
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6.  Where  suit  is  instituted  by  the  plaintiff  in  a  mistaken  name,  and  the  right 
name  is  carried  into  the  declaration,  with  an  averment  that  the  defendant  was 
served  with  process  issued  in  the  mistaken  name,  the  variance  between  the 
writ  and  declaration  can  be  pleaded  in  abatement,  and  the  defect  is  not  cured 
by  the  declaration. 

Writ  of  error  to  the  County  Court  of  Dallas  county. 

THE  cajyias  describes  the  plaintiffs  by  the  name  of  the  Ca- 
hawba, Marion  and  Greensborough  Rail  Road  Company,  but 
they  declare  as  "  The  Cahawba  and  Marion  Rail  Road  Compa- 
ny, at  whose  suit,  by  the  name  of  the  Caiiawba,  Marion  and 
Greensborough  Rail  Road  Company,  the  defendant  was  served 
with  process ;  and  who  sue  for  the  use  of  Julius  Snead,  by  attor- 
ney, &c." 

The  first  count  of  the  declaration  states  the  incorporation 
of  the  plaintiffs  by  an  act  of  the  Legislature  of  this  State  on  the 
15th  day  of  January,  1834,  and  then  proceeds  to  allege  that 
the  defendant  afterwards,  on  the  29th  day  of  March,  1837,  in 
consideration  that  the  corporation,  at  his  request,  had  admitted 
him  to  take  twenty  shares  of  the  stock  of  the  corporation,  and 
to  that  extent  to  become  a  proprietor  therein,  he  then  and  there 
promised  and  undertook  to  pay  the  corporation  the  sum  of  two 
thousand  dollars,  and  agreed  to  pay  the  same  on  request. 

The  second  count  states  that  the  defendant  subscribed  for 
twenty  shares  of  the  stock  of  the  corporation,  and  thereby  be- 
came a  member  of  and  a  proprietor  in  the  same,  and  did  then 
and  there  promise  that  he  would  pay  all  assessments  which 
should  be  legally  assessed  by  the  corporation,  upon  the  said 
twenty  shares,  and  then  proceeds  to  allege,  that  on  the  9th  day 
of  January,  1840,  the  said  corporation  legally  assessed  an  in- 
stalment of  five  per  cent,  to  be  required  of  the  stockholders  on 
the  amount  of  stock  subscribed,  and  to  be  due  and  payable  on 
the  1st  day  of  March,  1840  ;  which  said  assessment  amounted 
to  one  hundred  dollars  on  the  shares  subscribed  by  the  defen- 
dant; of  all  which  he  had  notice.  There  is  also  an  averment, 
that  at  the  time  when  this  assessment  became  due  and  payable, 
the  said  stock  could  not  be  sold  at  par  value,  for  the  sum  so 
due ;  nor  could  it  be  so  sold  at  any  time  since  that  period ; 
whereby,  &c. 

The  third  count  states  the  incorporation  of  the  plainti^  the 
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subscription  of  twenty  shares  by  the  defendant,  whereby  he 
promised  the  said  plaintiffs  to  pay  them  all  instalments  which 
should  be  legally  assessed  on  said  shares,  and  alleges  an  as- 
sessment of  five  per  cent,  in  the  same  manner  as  in  the  second 
count,  but  omitting  the  averment  respecting  the  inability  to  sell 
the  stock  for  par  value. 

The  fourth  count  is  a  general  one,  for  rail  road  stock  sold  by 
the  plaintiffs  to  the  defendant,  and  also  containing  the  allega- 
tions of  the  common  money  counts,  &c. 

The  defendant  appeared,  craved  oi/er  of  the  capias,  and 
pleaded  in  abatement,  the  issuance  of  the  writ  and  declaration 
with  respect  to  the  name  of  the  plaintiff.  This  pica  was  de- 
murred to,  and  the  Court  sustained  the  demurrer. 

The  defendant  then  demurred  to  each  count  of  the  declara- 
tion. These  demurrers  were  overruled.  He  then  pleaded 
in  bar,  7ion  assumpsit,  nul  iiel  corporation,  forfeiture  of  the 
charter  by  non-user,  and  the  same  by  mis-user.  Issues  were 
joined  on  these  pleas,  and  a  verdict  found  for  the  plaintiffs,  on 
which  judgment  was  rendered. 

At  the  trial,  a  bill  of  exceptions  was  taken  by  the  defendant, 
from  which  it  appears  that  the  Court  charged  the  jury  that  the 
declaration  was  no  evidence  of  the  transfer  of  the  instalment  or 
stock,  to  Julius  Snead. 

The  defendant  requested  the  Court  to  charge  the  jury, 

1.  That  under  the  plaintiff's  evidence  of  charter,  to  wit,  an 
act  of  incorporation,  approved  the  18th  January,  1834,  and  the 
amendment  of  said  charter  attaching  the  name  of  Greensbo- 
rough  to  the  corporate  name,  and  extending  the  route  of  the 
road  from  Marion  to  Greensborough,  they  had  no  right  to  sue  in 
this  case,  by  the  name  used  in  the  declaration,  without  proof 
that  the  amendment  of  1839,  was  rejected  by  the  stockholders 
of  the  corporation. 

2.  That  under  the  acts  of  1834  and  1839,  together  with  all 
other  amendatory  acts,  no  suit  can  be  maintained  for  an  instal- 
ment on  the  stock  of  any  member  of  the  corporation. 

3.  That  the  books  of  subscription,  and  the  call  for  instal- 
ments mentioned  in  the  declaration,  and  made  by  the  corpora- 
tion, are  no  evidence  of  an  express  promise  to  pay  the  stock 
therein  subscribed,  or  any  instalment  thereon  ordered  by  au- 
thority of  the  corporation. 
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The  book  of  subscription  contained  the  names  of  the  defen- 
dant and  many  other  persons  signed  to  an  instrument  of  the 
following  effect: 

Cahawba,  Dallas  county,  State  of  Alabama. 

A  book  of  subscriptions  to  the  capital  stock  of  the  Cahawba 
and  Marion  Rail  Road,  opened  on  the  20th  day  of  March, 
1837,  by  order  of  the  board  of  directors,  assembled  in  the 
town  of  Cahawba  on  the  15th  day  of  March,  1837,  under  the 
direction  of  James  J.  Craig,  Richard  C.  Crocheron,  Joseph. 
Babcock  and  P.  Walter  Herbert. 

The  names  were  signed  thus: 

Date  Names        Number  of  shares    Total  stocks 

March  29,     |  Jesse  Beene  |  20  |        2,000 

The  Court  refused  to  give  these  charges,  and  thereupon  the 
defendant  excepted,  as  well  to  the  charges  given  as  to  those 
refused,  and  now  prosecutes  his  writ  of  error. 

All  the  questions  decided  in  the  County  Court,  are  opened 
by  the  assignment  of  errors. 

G.  W.  Gayle,  for  the  plaintiff  in  error,  cited,  as  to  the  plea 
in  abatement,  1  Chitty  Plead.  383;  1  B.&  P.  382. 

As  to  the  main  question,  Minor,  103;^  1  Caines,  380;  9  Johns. 
217;  14  ib.  244;  1  Caine's  Cases  in  Error,  86;  6  Mass.  40; 
Sib.  1.38;  10  ib.  334;  14  ib.  280;  16  ib.  94;  5  S.  &  P.  17. 

Edwards,  contra. 

GOLDTHVVAITE,  J.— 1.  The  principal  question  present- 
ed in  this  ease,  is  one  of  importance,  from  the  connexion  which 
many  individuals  have,  or  have  had,  with  various  plans  of  in- 
ternal improvement,  and  other  objects  of  enterprise,  through 
the  medium  of  private  acts  of  incorporations,  granted  by  au- 
thority from  this  State.  It  requires  us  to  determine  whether 
this  corporation  can  compel  payment  from  the  defendant  for 
certain  shares  said  to  have  been  subscribed  by  him  in  its  stock. 
It  is  apparent,  that  an  examination  of  the  act  of  incorporation, 
to  some  extent,  is  necessary  for  the  proper  answer  to  this  ques- 
tion. 

The  act  was  passed  in  January,  1834,  and  by  its  first  sec- 
tion, directs  and  provides  that  Thomas  Moring,  as  President, 
and  twelve  other  gentlemen  therein  named,  as  directors,  and 
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their  associates  and  successors  in  office,  shall  be,  and  they 
thereby  were  made  a  body  politic  and  corporate,  by  the  name 
and  style  of  the  Cahawba  and  Marion  Rail  Road  Company. — 
Power  was  given  to  the  corporation  to  sue  and  be  sued,  to 
purchase,  receive,  hold,  sell  and  convey  real  and  personal  es- 
tate, as  natural  persons;  to  pass  such  by-laws,  rules  and  regula- 
tions, for  the  good  government  of  the  company,  as  to  them 
should  seem  proper,  and  generally  to  exercise  all  powers,  and 
to  perform  all  acts,  matters  and  things  which  they  might  deem 
necessary  to  carry  into  full  and  complete  effect,  the  object  of 
their  incorporation.  And  the  only  restriction  is,  that  their  re 
al  and  personal  estate  shall  never  exceed  one  million  of  dol- 
lars. 

The  second  section  provides  that  the  President  and  Direc- 
tors shall  continue  in  office  until  the  1st  January,  1835,  and 
until  their  successors  shall  be  elected  and  qualified ;  that  they 
shall  cause  books  to  be  opened  at  Cahawba  and  Marion,  and 
at  such  other  places  as  they  may  deem  proper,  for  the  sub- 
scription of  stock,  and  shall  give  thirty  days  notice  previous  to 
opening  such  books,  at  the  several  places  at  which  books  are 
to  be  opened;  and  shall  also  publish  the  same  in  the  Selma 
Free  Press;  and  said  books  when  opened,  shall  be  kept  open 
for  the  space  of  ten  days,  and  may  be  opened  from  time  to 
time,  until  a  sufficient  amount  of  stock  shall  be  subscribed; 
which  stock  so  subscribed  shall  be  divided  into  shares  of  one 
hundred  dollars  each. 

The  third  section,  provides  for  the  manner  in  which  the  elec- 
tion for  President  and  Directors  shall  be  held,  after  the  sub- 
scription of  stock ;  and  also,  that  the  stock  shall  be  transfera- 
ble on  the  books  of  the  company;  and  that  the  holder  shall  be 
entitled  to  all  the  benefits,  and  subject  to  all  the  liabilities  of 
an  original  stockholder. 

The  fourth  section  provides,  that  when  the  company  shall 
have  been  organized,  the  President  and  Directors  of  the  said 
company  shall  have  power  to  borrow  money,  contract  debts, 
and  be  contracted  with  upon  the  credit  of  the  stock  thereof, 
and  to  pledge  real  or  personal  estate,  for  the  payment  of 
their  debts ;  it  also  provides  that  the  President  and  Directors 
may  require  such  instalments  to  be  paid  on  the  stock,  as  they 
may  think  best  for  the  interest  of  the  company;  and  on  failure 
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of  any  stockholder  to  pay  the  amount  due  upon  his,  her  or  their 
stock,  in  pursuance  of  any  call  made  by  the  President  and  Di- 
rectors, as  aforesaid,  within  sixty  days  after  such  call,  they  shall 
be  authorised  to  sell  said  stock :  Provided,  the  same  can  be 
sold  at  not  less  than  par  value,  for  ihe  amount  so  due. 

The  remaining  sections  declare  the  object  for  which  the  cor- 
poration was  created,  which  is  the  construction  of  a  Rail  Road 
from  Cahawba,  in  Dallas  county,  to  Marion,  in  Perry  county. 

It  is  urged  by  the  counsel  for  the  defendant,  that  the  legisla- 
ture intended  that  this  corporation  should  have  no  other  reme- 
dy against  delinquent  stockholders,  than  that  which  is  given 
by  the  charter;  and  that  they  can  be  bound  in  no  other  man- 
ner, unless  they  have  subjected  themselves  to  be  sued  at  com- 
mon law,  by  an  express  promise. 

We  think  a  careful  examination  of  the  act  of  incorporation, 
will  entirely  disprove  the  first  branch  of  this  proposition.  We 
cannot  conceive  that  the  legislature  intended  to  confer  the 
franchise  contemplated  on  such  as  might  associate  together, 
without  requiring  from  them  something  in  return.  The  char- 
ter seduously  guards  the  public  from  the  evils  which  might  en- 
sue from  a  monopoly  by  individuals,  of  the  whole  number  of 
shares,  by  requiring  notice  to  be  given  of  the  times  and  places 
for  opening  the  books  of  subscrition,  and  by  requiring  them  to 
remain  open  for  a  certain  number  of  days.  On  the  persons 
subscribing,  and  on  them  alone,  are  the  privileges  conferred, 
and  it  would  be  unreasonable  to  conclude,  that  the  act  of  sub- 
scription, gave  to  those  subscribing,  a  chance  of  gain,  without 
the  possibility  of  loss;  which  would  be  the  case  if  a  subscriber 
could  afterwards  withhold  the  amount  of  his  subscription  with 
impunity.  It  will  be  seen  from  the  fourth  section,  that  the  cor- 
poration has  no  power  to  sell  the  stock  of  a  delinquent  subscri- 
ber, unless  it  will  bring  the  par  value.  Now  it  seems  perfect- 
ly clear,  that  in  those  cases  where  nothing  had  been  paid,  that 
a  sale  could  not  be  made,  unless  the  unpaid  share  would  sell 
for  as  much  as  one  entirely  clear;  therefore,  if  this  is  the  only 
remedy  which  the  corporation  has  against  its  individual  mem- 
bers, it  never  could  be  carried  into  successful  operation,  with- 
out voluntary  contributions. 

But,  independent  of  the  reasons  which  arise  from  the  cir- 
cumstance, that  the  corporation  was  opened  to  every  one,  to 
42 
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become  a  stockholder,  we  think  that  several  clauses  of  the  act 
itself,  point  directly  to  a  common  liability  of  all  the  stockhol- 
ders. Thus,  that  which  provides  for  the  transfer  of  stock,  de- 
clares that  the  holder  shall  be  entitled  to  all  the  benefits,  and 
subjected  to  all  the  liabilities  of  an  original  stockholder.^ 

Again,  the  company  is  authorised  to  borrow  money  and 
contract  debts  on  the  credit  of  its  stock,  and  it  seems  to  us  that 
this  power  would  never  have  been  conferred,  unless  the  stock- 
holders were  bound  whenever  this  credit  was  acted  on. 

A  different  construction  would  leave  the  stockholders,  who 
have  bona  fide  advanced  their  money  in  aid  of  the  enterprise, 
in  a  condition  of  great  embarrassment,  and  also,  in  great  dan^ 
ger  of  actual  loss,  from  the  mere  refasal  of  their  associates  to 
proceed  according  to  their  engagements.. 

It  may  be  admitted  that  no  one  can  be  bound  to  contribute 
to  the  expense  of  making  this  road  in  any  other  manner  than 
by  an  express  promise,  and  we  can  view  the  contract  of  the 
defendant  in  no  other  aspect  It  will  not  be  denied,  if  the  de- 
fendant had  signed  an  agreement^  which,  after  reciting  the  char- 
ter, had  furthermore  contained  a  stipulation  to  take  and  pay 
for  a  certain  number  of  shares,  according  to  it^  provisions,  that 
he  would  be  thus  bound,  and  the  agreement  which  he  has 
signed,  is  nothing  more  or  less.  It  purports  to  be  a  book  of 
subscriptions  to^  the  capital  stock  of  the  corporation,  opened  by 
the  order  of  its  President  and  Directors,  and  the  defendant,  by 
his  voluntary  act,  subscribes  for  twenty  shares.  He  acts  with' 
reference  to  a  known  law,  which  even  the  Courts  are  bound  to 
recognize,  in  the  same  manner  as  a  public  act.  Aikin's  Digest.. 
283,  §  139.  And  conforms  to  the  very  terms  of  the  charter, 
which  prescribes  that  books  of  subscription  shall  be  opened. — 
The  act  of  subscription  thus  made,  is  ecfuivalent  in  every  re- 
spect, to  an  express  contract,  and  the  terms  prescribed  in  the 
charter,  attach  to  it  as  effectually  as  if  they  had  been  written 
at  length. 

The  cases  cited  from  Massachusetts^  admit  that  a  member 
of  a  corporation  may  become  bound  by  an  express  contract, 
to  pay  assessments,  although  an  agreement  to  take  shares  in  an 
incorporated  association,  will  not  be  construed  as  such  a  con- 
tract. We  are  not  aware  of  the  terms  contained  in  the  statutes 
under  which  these  decisions  were  made,,  but  if  similar  to  that 
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•we  have  just  considered,  we  feel  constrained  to  declare  the 
law  to  be^  otherwise.  Worcester  Turnpike  v,  Williams,  5 
Mass.  80 ;  Andover  and  Medford  Turnpike  v.  Gould,  6  ib.  40 ; 
New-Bedford  and  Bridgwater  Turnpike  v.  Adams,  8  ib.  138. 
The  principles  we  have  laid  down  as  governing  this  case,  are 
sustained  by  numerous  decisions,  and  we  may  remark,  that 
none  have  been  found,  except  those  of  Massachusetts,  which 
held  a  different  rule.  Duchess  Manufacturing  Co.  v.  Davis, 
14  John.  238 ;  Goshen  Turnpike  v.  Hustin,  9  John.  217;  Her- 
kimer Manufacturing  Co.  v.  Small,  21  Wend.  273;  Instonev. 
Franklin  Bridge  Co.  2  Bibb,  577 ;  Hagerstown  Turnpike  v. 
Creeger,  5  H.  &  J.  122;  Bond  v.  Susquehannah  Bridge  Co. 
6  H.  &  J.  128)  Delaware  and  Schuylkill  Co.  v.  Sansom.  1 
Binney,  70. 

We  proceed  then  to  the  application  of  the  law  thus  ascer- 
tained, to  the  several  points  made  in  this  case. 

The  first  count  is  upon  a  general  contract  made  by  the  de- 
fendant with  the  corporation  to  take  and  pay  for  a  certain 
number  of  shares  in  its  stock,  at  a  specified  price.  We  can 
perceive  no  fault  in  point  of  law  in  this  count,  inasmuch  as  the 
corporation  is  not  precluded  from  making  such  a  disposition, 
and  it  is  amply  warranted  by  its  general  powers.  If  the  mat- 
ter to  be  decided,  was  whether  the  evidence  sustained  the 
count,  we  might  and  probably  should  arrive  at  the  conclusion 
that  it  was  not  supported. 

The  second  and  third  counts  are  drawn  with  reference  to 
the  act  of  incorporation,  and  set  out  a  contract  between  the 
parties,  which  has  already  been  shewn  to  be  properly  deduci- 
ble  from  the  charter,  and  the  subscription  of  shares  by  the  de- 
fendant. The  superfluous  allegation  that  the  stock  could  not 
be  sold  by  the  corporation  at  par  value,  does  not  vitiate  the 
count  which  contains  it.  Both  are  free  from  valid  objection, 
as  is  also  the  common  count. 

There  was,  therefore,  no  error  in  overruling  the  demurrers 
to  the  several  counts. 

Neither  can  we  consider  the  declaration  as  defective  in  shew- 
ing for  whose  use  the  action  was  instituted.  It  contains  no 
evidence  whatever,  that  the  stock  of  the  defendant  had  ever 
been  transferred  to  Snead. 

The  amendatory  act  of  1839,  authorises  ihe  stockholders  of 
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the  corporation  to  change  its  name  by  the  insertion  of  "Greens- 
borough,"  and  also  to  extend  the  road  to  the  town  of  that 
name ;  but  it  was  entirely  unnecessary  for  the  plaintiffs  to  show 
that  the  amendment  (if  such  was  the  fact)  was  rejected  by  the 
stockholders. 

What  we  have  already  said  with  respect  to  the  principal 
question,  necessarily  determines  that  the  other  charges  were 
properly  refused. 

There  is  one  matter  which  we  hitherto  have  omitted  to  no- 
tice, because  its  decision  did  not  affect  the  general  question. — 
We  allude  to  the  sustaining  of  the  demurrer  to  the  plea  in 
abatement.  A  similar  question  was  raised  in  Findlay  v.  Pru- 
itt,  9  Porter,  195,  and  we  then  held  that  such  a  variance  as  this 
would  defeat  the  action,  if  properly  pleaded, 

It  is  true,  that  Mr  Chitty  states  the  rule  differently,  but  the 
cases  to  which  he  refers  as  authority,  are  cases  in  which  the 
defendant  was  misnamed  in  the  process. 

If  the  name  of  the  plaintiff'can  be  thus  changed,  there  is  no- 
thing to  prevent  the  introduction  of  a  different  party  to  the  re- 
cord.    Willard  v.  Missani,  1  Cowen,  3T. 

For  this  error,  the  judgment  of  the  County  Court  must  be  re- 
versed and  remanded,  if  desired  by  the  defendant  in  error. 


Holloway  v.  Washington. 

1.  A  supersedeas  is  not  grantable  to  suspend  or  arrest  an  execution,  upon  an 
allegation  which  is  not  sustained  by  the  record. 

2.  It  is  competent  for  a  Court  to  correct,  or  set  aside  an  entry  at  the  term  at 
which  it.  was  made,  but  this  cannot  bo  done  at  a  subsequent  term,  upon  a 
mere  allegation  that  an  improper  entry  had  been  made  by  the  neglect  or  inad- 
vertence of  the  clerk. 

Writ  of  error  to  the  County  Court  of  Cherokee. 

THE  plaintiff" in  error  brought  an  action  of  assumpsit  against 
the  defendant,  on  a  promissory  note,  which  was  continued  for 
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several  terms.  At  the  July  term  of  the  Court  holden  in  1840, 
it  appears  from  the  record,  that  the  cause  was  continued,  but  at 
a  subsequent  day  of  the  term,  an  entry  was  made,  setting  aside 
the  continuance,  and  rendering  a  judgment  by  default  against 
the  defendant,  for  the  amount  of  the  note  and  interest.  An 
execution  having  issued  on  that  judgment,  the  defendant  appli- 
ed for  a  supersedeas,  which  was  issued  under  an  order  of  the 
Judge  of  the  County  Court.  In  his  petition  for  the  supersedeas, 
the  defendant  states,  that  at  the  regular  call  of  the  docket  at 
the  July  term,  1840,  the  cause  was  continued  in  consequence 
of  the  absence  of  the  plaintifFs  attorney  until  the  next  succeed- 
ing term,  and  that  after  his  attorney  had  left  the  Court,  the 
continuance  was  set  aside,  and  a  judgment  rendered  against 
him.  He  alleges  that  he  had  an  available  defence  to  the  ac- 
tion, which  he  has  been  prevented  from  making  without  fault 
on  his  part.  In  consideration  of  which  he  prays  that  the  exe- 
cution may  be  superseded,  and  the  cause  again  placed  on  the 
docket.  At  the  term  of  the  Court  to  which  the  supersedeas 
was  returnable,  an  entry  was  made,  reciting,  that  it  appeared 
to  the  satisfaction  of  the  Court,  that  the  judgment  was  entered 
by  the  misprision  of  the  clerk  at  the  previous  term,  and  order- 
ing that  the  same  "be  made  null  and  void,  that  the  supersedeas 
to  the  execution  be  made  perpetual,  and  the  defendant  go 
hence,  &c." 

MooRE,  for  the  plaintiff  in  error. 
W.  B.  Martin,  for  the  defendant. 

COLLIER,  C.  J. — From  any  thing  appearing  to  the  contra- 
ry, by  the  entries  made  in  the  cause  at  the  term  the  judgment 
was  rendered,  the  continuance  was  fairly  and  regularly  set 
aside.  It  is  not  pretended  that  the  clerk  was  guilty  of  malver- 
sation in  office,  either  in  making  that  entry,  or  in  entering  the 
judgment  consequent  upon  it.  Every  thing  then  appearing  to 
be  regular,  the  execution  should  not  have  been  superseded. — 
Fryer  v.  Austill,  2  Stew'tRep.  119. 

It  was  clearly  competent  for  the  Court  to  have  set  aside  the 
order  of  continuance,  or  to  have  made  any  alteration  or  cor- 
rection in  its  minutes,  during  the  term  at  which  they  were 
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made,  but  it  had  not  this  power  at  a  subsequent  term,  upon  a 
mere  allegation  that  the  clerk,  through  neglect  or  inadvertence, 
had  made  an  improper  entry ;  especially,  where  it  appears  that 
the  act  of  the  clerk  was  sanctioned  by  the  Court.  The  order 
vacating  the  judgment  and  superseding  the  execution,  cannot 
be  sustained  as  a  judgment  nunc  pro  tunc,  because  there  is  no- 
thing in  the  record  to  have  authorised  it.  Thompson  v.  Miller, 
2  Stew't  Rep.  470;  Allen  &  Dean  v.  Bradford  &Shotwell,  at 
this  term. 

Whether  the  defendant  is  remediless,  or  whether,  if  he  has  a 
substantial  defence,  which  without  fault  on  his  part  he  has  been 
prevented  from  making,  he  may  not  obtain  relief  in  chancery, 
are  questions  not  now  before  us,  and  we  consequently  decline 
considering  them. 

The  judgment  of  the  County  Court  vacating  that  previously 
rendered  in  favor  of  the  plaintiff,  and  perpetuating  the  superset 
deas,  is  reversed,  and  a  judgment  is  to  be  here  rendered,  direct* 
ing  that  the  supersedeas  be  quashed. 


Taliferro,  administrator  de  bonis  nan  of  Polly  Thompson 
v  John  Y.  Dassett  and  wife. 

Same  v.  Robert  J.  Manning  and  wife. 

Same  v.  James  Mannig  and  wife. 

1.  The  Orphans'  Courts  of  this  State  have  not  power  to  cite  an  executor  or  ad- 
ministrator to  make  settlement,  unless  he  derives  his  appointment  from  the 
Court  issuing  the  citation. 

2.  It  must  appear  on  the  record,  that  the  Court  has  jurisdiction. 

3.  The  voluntary  appearance  of  the  party  will  not  cure  the  defect. 

4.  An  executor  or  administrator  of  an  executor  or  administrator,  cannot  be  sued 
at  law,  for  the  devastavit  of  the  former  executor  or  administrator ;  in  such  a 
case,  resort  must  be  had  to  a  Court  of  Chancery. 

5.  Whether  the  sureties  of  an  executor,  are  liable  for  assets  remaining  in  specie, 
at  his  death,  unadministered,  and  which  pass  into  the  hands  of  suoceeding  re* 
p  csentatives  of  the  estate — (^uere. 
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Error  to  the  County  Court  of  Madison. 

THIS  was  a  proceeding  in  the  Orphans'  Court  of  Madiscn 
county,  by  the  defendants  in  error,  and  others,  legatees  of  Asa 
Thompson,  deceased,  against  the  plaintiff  in  error,  as  adminis- 
trator de  bonis  non  of  Polly  Thompson,  deceased,  who  was 
executrix  of  Asa  Thompson. 

The  record  shews,  that  in  May,  1828,  Polly  Thompson  ap- 
plied to  the  Orphans'  Court  of  Madison  county,  and  obtained 
letters  testamentary  on  tlie  estate  of  Asa  Thompson,  deceased. 

At  May  term,  1838,  of  the  Orphans'  Court  of  Madison,  on 
motion  of  the  defendants  in  error,  and  the  other  legatees  of 
Asa  Thompson,  it  was  ordered,  that  Benjamin  Taliaferro,  ad- 
ministrator de  bonis  non,  of  Polly  Thompson,  with  the  will  an- 
nexed, be  cited  to  be  and  appear  at  this  Court,  and  at  this  place, 
to-morrow,  to  shew  cause  why  he  shall  not  settle  the  adminis- 
tration of  the  said  Polly,  on  the  estate  of  the  said  Asa  Thomp- 
son, deceased.  Taliaferro  having  appeared  in  obedience  to  the 
citation,  and  filed  his  account,  the  Court  appointed  a  time  for 
the  final  settlement,  and  directed  publication  to  be  made. 

At  the^time  appointed,  Taliaferro,  the  administrator  de  bonis 
non,  appeared  and  settled  the  administration  of  Polly  Thomp- 
son on  the  estate  of  Asa  Thompson,  deceased;  which  settle- 
ment, by  consent  of  all  parties  interested  therein,  was  ordered 
fo  be  recorded,  and  thereupon  the  Judge  of  the  County  Court 
proceeded  to  render  judgment  in  favor  of  each  of  the  legatees, 
for  their  respective  shares  against  the  plaintiflfin  error,  admin- 
istrator, &c.  of  the  goods  and  chatties  of  Poliy  Thompson  in 
his  hands  not  administered. 

On  the  second  Monday  in  January,  1840,  on  the  application 
of  the  defendants  in  error,  a  citation  issued  to  the  plaintiflf  in  er- 
ror, "  now  of  Marengo  county,"  to  appear  on  the  second  Mon- 
day of  February  next  after,  to  shew  cause  why  the  applicants 
should  not  have  judgment  and  execution  against  him  for  their 
distributive  share  of  the  balance  due  from  him  as  administra- 
tor of  the  estate  of  the  said  Asa  Thompson,  deceased,  on  settle- 
ment of  his  said  administration  heretofore  made. 

Upon  the  return  of  this  citation,  the  following  order  was 
made.    This  day  came  the  parties,  &c.  &c.  and  said  defen- 
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dant,  shewing  no  sufficient  cause  why  execution  shall  not  issue 
against  him  for  said  distributive  share,  &c.  It  is  therefore 
considered  by  the  Court,  that  said  plaintiffs  recover  against  de- 
fendants, said  sum,  &c.,  and  that  execution  for  the  same  be 
awarded,  to  be  levied  of  the  proper  goods  and  chattels  of  the 
estate  of  the  said  Polly  Thompson,  in  the  hands  of  the  said  ad- 
ministrator to  be  administered. 

Execution  having  issued  accordingly,  was  returned  by  the 
sheriff  of  Marengo  county,  "  no  property  of  the  estate  of  Polly 
Thompson,  deceased,  found  in  the  hands  of  Benjamin  Taliaferro, 
administrator  of  said  estate." 

From  the  judgment  thus  rendered,  the  administrator  de  bonis 
non,  prosecutes  this  writ  of  error,  and  for  causes  of  error,  as- 
signs, 

1.  The  record  shews  that  the  plaintiff  in  error  was  the  ad- 
ministrator de  bonis  non,  with  the  will  annexed  of  Polly  Thomp- 
son, deceased,  who  was  the  executrix  of  Asa  Thompson,  and 
the  Court  had  no  power  to  take  an  account  from  him  of  the  ad- 
ministration of  Asa  Thompson,  by  his  executrix  Polly  Thomp- 
son. 

2.  The  record  does  not  shew  that  the  plaintiff  in  error  was 
appointed  administrator  de  bonis  non,  with  the  will  annexed  of 
Polly  Thompson,  by  the  Court  below,  and  therefore  the  said 
Court  had  no  jurisdiction  over  him,  or  authority  to  take  account 
or  render  the  judgment  against  him,  as  found  in  the  record. 

3.  The  said  Court  erred  in  taking  the  account  in  favor  of  the 
defendants  and  rendering  judgment  in  iheir  favor  because  it  had 
no  jurisdiction  of  the  plaintiff  in  error,  or  authority  to  take  and 
settle  the  accounts  with  the  plaintiff  in  error,  or  of  what  was 
due  to  the  defendants  in  error. 

4.  The  Court  erred  in  rendering  the  decree  of  the  20th  July, 
1838,  for  want  of  judisdiction. 

5.  In  rendering  the  decree  of  the  10th  February,  1840,  for 
the  same  reason. 

6.  In  rendering  the  last  judgment  or  decree,  because  there 
was  a  previous  judgment  for  the  same  distributive  share. 

7.  Because  the  last  judgment  was  against  the  plaintiff  in  his 
individual  character. 

8.  Because  the  two  judgments  are  inconsistent  with  each 
other. 
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Hopkins,  for  plaintiiF  in  error — insisted,  that  unless  the  Or- 
phans' Court  of  Madison,  had  appointed  the  plaintiff  in  error, 
administrator  de  bonis  non,  it  had  no  jurisdiction  to  call  upon 
him  to  settle  an  account,  or  to  render  judgment  against  him ; 
and  that  this  fact  must  appear  affirmatively  on  the  record,  and 
that  as  the  County  Court  was  one  of  special  and  limited  juris- 
diction, the  consent  of  the  plaintiff  in  error,  if  that  appeared, 
would  not  confer  jurisdiction  on  the  court;  4  Johns.  Ch.  410  ; 
2  Cowen,  401;  6  ib.  221,  224;  Aik.  Dig.  248,  §  16,  17:  ib,  182, 
§  27;  ib.  252,  §  37,  39,  40. 

That  the  record  shews  that  Polly  Thompson,  as  executrix  of 
Asa  Thompson,  deceased,  wasted  the  assets  of  her  testator — 
and  that  without  a  statute  altering  the  common  law,  the  plain- 
tiffin  error  is  not  responsible  for  the  devastavit.  2  Williams 
on  Executors,  1064,  1235;  and  that  the  only  remedy  in  such 
a  case,  is  in  chancery.  2  Ch.  cases,  216j  2  W'ms  on  Ex.  1064, 
note. 

If  the  Court  had  jurisdiction,  it  could  not  render  such  a  de- 
cree as  this.     1  Paige,  537;  5  Rand.  Rep.  51,  76. 

Robinson,  contra — maintained  that  the  Court  had  juris- 
diction; that  the  statutes  of  this  State,  gave  the  Court  plenary 
jurisdiction  over  this  subject.  That  as  the  executrix  of  Asa 
Thompson,  received  her  letters  testamentary  from  the  Orphans* 
Court  of  Madison,  the  Court  had  jurisdiction  over  the  princi- 
pal subject,  and  that  would  draw  after  it  all  incidents  and  ac- 
cessories. But  that  at  all  events,  the  consent  of  the  plaintiff 
in  error,  was  a  waiver  of  the  irregularity,  if  any  existed.  He 
cited  Aik.  Dig.  248,  §  16;  250,  §  23;  2  Greenl.  75;  6  Mass.  Rep. 
390;  Toller  on  Ex.  492;  Burns  Ec.  Law,  427;  1  Paige  Ch.  540; 
1  Penn.  Rep.  282;  2  Eng.  Ec.  Rep.  56,  60,  283,  323;  6  Cow. 
224;  4  Johns.  Ch.  410;  2  Bac.  Ab.  172;  14  Wend.  48;  3  Porter, 
58. 

ORMOND,  J — The  plaintiff  in  error  is  the  administrator 
de  bonis  non,  with  the  will  annexed  of  Polly  Thompson,  who 
was  executrix  of  Asa  Thompson,  deceased,  and  was  cited  to 
appear  in  the  Orphans'  Court  of  Madison  county,  at  the  in- 
stance of  the  heirs  of  Asa  Thompson,  to  settle  the  administra- 
tion of  Polly  Thompson,  on  the  estate  of  Asa  Thompson.  He 
appeared  voluntarily,  as  the  record  recites,  and  an  account  and 
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settlement  was  made,  and  judgment  rendered  against  him  in 
favor  of  each  of  the  heirs,  to  be  levied  of  the  goods  and  chat- 
tels of  Polly  Thompson,  in  his  hands.  It  does  not  appear  from 
the  record,  that  the  plaintiff  in  error  was  appointed  by  the  Or- 
phans' Court  of  Madison,  and  the  first  question  is  whether  the 
Court  had  jurisdiction. 

The  power  of  the  County  Court  in  matters  confided  to  its 
charge,  is  certainly  plenary;  it  is  nevertheless  clear  that  it  is  a 
Court  of  special  and  limited  jurisdiction,  and  can  exercise  no 
power  which  is  not  conferred  on  it  by  statute.  By  the  grant 
of  letters  testamentary,  or  letters  of  administration,  it  acquires 
jurisdiction  both  over  the  subject  and  person,  and  may  compel 
obedience  to  its  mandates ;  but  this  is  a  power  which  no  other 
County  Court  could  exercise;  from  the  nature  of  the  case,  it  is 
exclusive,  and  such  was  evidently  the  intention  of  the  legisla- 
ture, in  the  various  acts  on  this  subject.  Such  has  also  been 
the  interpretation  of  similar  laws  in  other  States  as  shown  in 
the  cases  cited :  see  Dakin  v.  Hudson,  6  Cow.  224;  Seymour  v. 
Seymour,  4  Johns.  Chan.  210. 

As  this  is  a  Court  of  limited  jurisdiction,  every  thing  neces- 
sary to  give  the  Court  jurisdiction,  should  appear  on  the  re- 
cord; it  must  be  shown  aflSrmatively  that  the  Court  has  power 
to  act.  Nor  will  it  avail,  that  the  party  appeared  voluntarily 
and  submitted  to  the  judgment  of  the  Court.  It  is  a  doctrine 
well  settled,  that  consent  will  not  confer  jurisdiction. 

If  however,  the  Court  had  jurisdiction  by  having  appointed 
the  plaintiff"  in  error,  this  proceeding  could  not  be  sustained  at 
common  law;  an  executor  or  administrator  of  an  executor  or 
administrator  could  not  be  sued  for  a  debt  due  from  their  testa- 
tor or  intestate,  notwithstanding  such  executor  or  administra- 
tor may  have  wasted  or  converted  the  goods  of  the  first  tes- 
tator or  intestate,  because  the  act  of  the  executor  or  adminis- 
trator, being  a  devastavit,  was  a  tort,  and  there  was  no  privity 
between  them,  and  in  such  cases  resort  was  had  to  a  Court  of 
chancery,  which  granted  the  relief  that  could  not  be  obtained 
at  law.  Price  v.  Morgan,  2  Chan.  Cases,  172;  2  Williams  on 
Ex.  1234. 

This  defect  has  been  remedied  in  England,  by  the  passage 
of  the  acts  of  the  30  Ch.  2;  and  4  and  5  William  and  Mary, 
which  provide  that  such  second  executors  or  administrators 
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shall  be  chargeable  in  the  same  manner  as  the  first  executor 
or  administrator  might  have  been.  In  this  State,  no  statute  cor- 
responding to  the  English  statutes  just  cited,  has  been  passed, 
and  the  matter  therefore  stands  as  it  did  at  common  law. 

The  plaintiff  in  error,  as  administrator  de  bonis  non  of  Pol- 
ly Thompson,  became  entitled  only  to  such  portion  of  her  per- 
sonalty as  remained  in  specie,  unadministered  by  her  former 
representative,  of  which  although  the  record  is  silent,  it  must 
be  presumed  she  had,  and  to  the  extent  of  the  assets  thus  re- 
ceived by  him,  he  is  alone  answerable.  Chamberlain,  admin- 
istrator V.  Bates,  administrator,  2  Porter,  550;  Wernich  v.  Mc- 
Murdo,  5  Rand.  51.  Whether  any  thing  came  to  his  hands, 
does  not  appear  from  the  record,  nor  was  he  cited  to  settle  his 
own  administration  of  the  estate  of  Polly  Thompson,  but  to 
settle  the  administration  of  Polly  Thompson,  of  the  estate  of 
Asa  Thompson,  and  that  was  the  settlement  actually 
made;  and  for  the  amouni  for  which  she  was  found  indebted 
to  each  of  the  heirs  of  Asa  Thompson,  judgment  was  rendered 
against  him,  to  be  satisfied  from  the  goods  of  Polly  Thompson, 
in  his  hands  to  be  administered.  At  a  subsequent  term  of  the 
Court,  a  citatioh.  issued  to  him,  to  shew  cause  why  the  appli- 
cants should  not  have  judgment  and  execution  against  him  for 
their  distributive  share  of  the  balance  due  from  him  as  admin- 
istrator of  the  estate  of  Asa  Thompson,  and  upon  the  return 
thereof,  judgment  was  recovered  and  execution  directed  to  is- 
sue and  be  levied  on  the  goods  and  chattels  of  Polly  Thomp- 
son in  his  hands  to  be  administered.  This  execution  issued 
and  was  returned — no  property  found. 

This  statement  shows  very  conclusively  that  the  attempt 
here  is  to  recover  of  the  plaintiff  in  error  for  the  devastavit  of 
Polly  Thompson,  in  the  administration  of  the  estate  of  Asa 
Thompson,  which  not  being  provided  for  by  statute,  can  only 
be  effected  in  chancery,  where  the  liabilities  of  the  successive 
representatives  of  Asa  and  Polly  Thompson  and  of  their  sure- 
tie/B  can  be  adjusted. 

Although  the  estate  of  Polly  Thompson  is  doubtless  prima- 
rily Hable  for  the  effects  of  Asa  Thompson,  changed  or  con- 
verted by  her  during  her  executorship,  it  is  very  clear  that  the 
bond  executed  by  her  on  obtaining  letters  testamentary  must 
stand  as  a  security  for  the  effects  so  changed  or  converted  by 
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her  during  her  administration.  Whether  her  sureties  in  the 
bond  would  also  be  responsible  for  the  assets  of  Asa  Thomp- 
son, which  remained  at  her  death,  in  specie  unadministered, 
and  which  passed  into  the  hands  of  the  administrator  de  bonis 
7ion  of  Asa  Thompson — or  which  may  have  come  into  the 
hands  of  the  first  executor  of  Polly  Thompson,  if  one  was 
appointed  and  qualified,  it  would  not  be  proper  now  to  antici- 
pate: all  these  different  persons,  who  at  diflferent  times,  had 
the  administration  of  the  estates  of  Asa  and  Polly  Thompson, 
would  be  proper  and  necessary  parties  to  the  bill,  if  one  is  filed, 
that  the  relative  rights  and  responsibilities  of  each  might  be 
adjusted  in  one  suit. 
Let  the  judgment  of  the  Court  below  be  reversed. 


ICoRRIS   V.   MooRE, 

1.  N  agreed  to  employ  M  to  keep  a  grocery  for  him  for  twelve  months,  at  the 
rate  of  twe!'"*  dollars  a  month ;  to  furnish  him  provisions,  liquors,  &c.,  andl 
agreed  that  N  might  pay  him  one  dollar  and  fifty  cents  for  each  gallon  of 
whiskey  sold,  and  retain  the  surplus,  instead  of  the  wages  agreed  on. — Held, 
That  while  the  contract  was  subsisting,  N  had  no  right  to  leave  the  employ  of 
M,  before  the  expiration  of  the  twelve  months,  and  that  if  he  did,  his  right 
to  compensation  was  gone. 

Writ  of  error  to  the  County  Court  of  Cherokee  county. 

COVENANT  upon  a  contract  under  seal,  by  which  the  de- 
fendant agreed  to  employ  the  plaintiff',  for  the  term  of  twelve 
months,  to  go  to  Cedar  Bluff",  and  help  to  erect  a  house,  and 
also  to  keep  a  grocery.  The  plaintiff"  bound  himself  to  attend 
diligently  to  the  business,  and  to  take  good  care  of  all  things 
contmitted  to  his  care  by  the  defendant ;  to  make  the  best  sales 
of  the  same,  in  such  way  and  manner  as  the  defendant  should 
direct,  and  make  true  return  of  all  the  proceeds  to  the  defend- 
ant, when  he  should  call  for  the  same. 

The  defendant  bound  himself  to  furnish  the  plaintiff"  with 
such  materials  as  would  be  comfortable  for  cooking,  and  pro- 
visions uncooked,  together  with  some  cooking  utensis,  and  to 
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pay  the  plaintiff  for  his  services  at  the  rate  of  twelve  dollars 
per  month.  Or  the  said  defendant  was  to  allow  the  plaintiff  a 
chance  to  make  a  trial  of  selling,  after  he  should  commence, 
and  until  the  defendant  should  return  with  another  parcel  of 
liquors;  and  if  the  plaintiff  then  thought  proper,  he  might  pay- 
over  to  the  defendant,  one  dollar  and  fifty  cents  per  gallon  for 
every  gallon  of  whiskey  he  might  then  have  sold,  and  retain 
the  overplus,  in  place  of  the  twelve  dollars  per  month. 

The  plaintiff  then  avers  that  he  entered  upon  the  service  of 
the  defendant  under  the  said  covenant,  and  remained  therein 
from  the  day  and  year  last  aforesaid,  (which  however  is  left 
entirely  blank  in  the  previous  part  of  the  declaration)  until 
(another  blank.)  It  then  avers  the  failureof  the  defend- 
ant to  furnish  the  articles  before  agreed  on ;  that  the  plaintiff 
made  his  election  to  receive  the  twelve  dollars  per  month,  and 
the  neglect  to  pay  the  twelve  dollars  per  month  for  one  year  ; 
and  concludes,  that  so  the  defendant  has  broken  his  covenant 
to  the  plaintiff's  damage  of  five  hundred  dollars. 

The  defendant  demurred,  and  the  Court  overruled  the  de- 
murrer; whereupon  he  pleaded  as  follows : 

The  defendant  says  actio  non,  because  he  saith  that  the  said 
plaintiff  did  not  truly  and  faithfully  serve  the  defendant  accord- 
ing to  the  form  and  effect  of  the  said  agreement,  but  wholly 
neglected  so  to  do;  and  on  the  contrary  thereof,  the  said  plain- 
tiff, after  the  making  the  said  articles  of  agreement,  and  during 
the  said  term  therein  mentioned,  departed  and  absented  him- 
self from  the  service  of  the  defendant,  and  during  the  said  time 
went  into  the  service  and  employment  of  others,  without  the 
consent  and  against  the  will  of  the  defendant,  and  continued 
therein,  and  hath  commenced  this  action  against  the  defendant 
before  the  expiration  of  the  said  twelve  months,  on  the  articles 
mentioned,  the  contract  being  still  open  and  entire,  and  hath 
not  returned  to  the  service  of  the  defendant ;  of  all  which,  he 
puts  himself  upon  the  country. 

To  this  the  plaintiff  demurred,  and  the  Court  having  over- 
ruled the  demurrer,  he  then  replied  that  the  said  plaintiff  re- 
mained  in  the  employment  of  said  defendant  until  and  so  long 
as  the  said  defendant  would  permit  him,  and  of  this  he  put 
himself  upon  the  country. 
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In  the  record  are  found  two  other  pleas,  which  are  to  this 
effect : 

Actio  non,  because  he  saith  that  from  the  plaintiff's  own 
showing,  he  has  not  continued  in  the  employ  of  the  defendant 
for  the  term  of  twelve  months,  or  for  any  other  specific  period, 
so  as  to  entitle  himself  to  call  on  the  defendant  to  answer. 

A,ctio  non,  because  he  saith  that  the  said  plaintiff  by  his  own 
shewing  of  the  instrument  declared,  shows  that  it  contains  con- 
ditions precedent,  which  were  to  be  performed  by  plaintiff, 
which  have  not  been  performed  by  him. 

The  defendant  demurred  to  the  pleas,  but  no  notice  is  taken 
of  his  demurrer  by  the  Court,  and  he  afterwards  replied  to  the 
first  of  the  two  last  stated^  that  be  bad  performed  the  condi- 
tions precedent  so  far  as  the  defendant  would  permit  him. 

The  case  was  tried  as  on  an  issue,  and  a  verdict  found  for 
the  defendant,  on  which  judgment  was  rendered. 

It  is  stated  in  the  judgment  entry,  that  a  re-pleader  was  a- 
warded,  but  this  is  presumed  to  refer  to  ather  pleadings  not 
shewn  by  the  record. 

To  reverse  this  judgment,  the  plaintiff  prosecutes  his  writ  of 
error,  and  assigns  that  the  Court  erred  in  awarding  a  re-plea- 
der, and  in  overruling  the  demurrers  to  the  first,  second  and 
third  pleas. 

GOLDTHWAITE,  J— The  declaration  in  this  case,  al- 
though it  assigns  a  breach  of  the  covenant,  in  not  furnishing 
the  cooking  utensils,  &c.  as  provided  for,  shews  also  that  this 
did  not  prevent  the  plaintiff  from  entering  upon  the  service  of 
the  defendant,  and  the  cause  of  action  is  substantially  for  the 
twelve  dollars  per  month,  although  damages  might  likewise  • 
be  recovered  for  the  failure  to  provide  provisions,  &c.  But  it 
is. equally  certain  that  the  plaintiff  had  no  right,  under  the  con- 
tract, and  whilst  it  was  subsisting^  to  leave  the  service  of  the 
defendant  until  the  expiration  of  twelve  months  ;  and  if  he 
did  so,  his  right  to  compensation,  was  entirely  gone,  both  as  to 
the  wages  for  bis  services,  and  the  amount  which  he  might 
have  expended  for  provisions,  &;c. 

In  this  view  of  the  contract,  the  plea  is  a  complete  answer  to 
the  declaration,  and  its  only  defect  is,  that  it  concludes  to  the 
country  instead  of  with  a  verification. 
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We  consider  the  conclusion  of  a  plea  as  mere  matter  of  form, 
which  cannot  be  reached  by  demurrer.  This  being  its  only 
defect,  the  demurrer  to  it  was  correctly  overruled. 

With  respect  to  the  other  pleas,  no  action  seems  to  have 
been  had  by  the  Court  upon  them,  and  therefore  we  cannot  in- 
tend they  were  demurred  to,  or  that  the  Court  sustained  them. 
As  to  the  re-pleader,  we  can  arrive  at  no  conclusion,  that 
it  was  wrong,  because  it  does  not  appear  that  any  action  was 
had  upon  it,  or  that  in  point  of  fact  any  new  pleadings  were 
had. 

Our  conclusion  is,  that  no  error  is  shewn  in-the  record,  and 
the  judgment  is  affirmed. 


MaG1:E   v.    BiLMNGSLEf . 

1.  It  is  a  general  rule  of  the  common  law,  that  by  the  mere  contract  of  sale,  the 
property  ia  the  thing  sold  passes  to  the  vendee,  yet  he  is  not  invested  with  a 
right  to  the  possession,  if  no  credit  was  agreed  upon,  until  the  price  is  paid,  or 
tendered. 

2.  Where  the  sale  is  perfect,  the  goods  are  placed  at  the  buyers  risk,  even  be- 
fore delivery,  and  if  they  perish  without  the  sellers  fault,  the  purchaser  i» 
bound  to  pay  the  agreed  price. 

3.  Goods  are  not  transferred  to  the  vendee  by  the  contract  of  sale,  if  any  mate, 
rial  acts  remain  to  be  done  before  delivery,  to  distinguish  them,  or  ascertain; 
their  price ;  or  where  a  sale  is  made  subject  to  the  condition  of  weighing, 
counting,  or  measuring,  the  property  does  not  vest  in  the  buyer  until  the 
goods  are  weighed,  counted,  or  measured. 

4.  Upon  a  sale  of  geods  by  sample,  there  is  an  implied  warranty  by  the  seller, 
that  the  bulk  of  the  commodity  is  equal  in  quality  to  the  sample  exhibited  to 
the  buyer;  and  if  it  does  not  correspond,  the  purchaser  may  refuse  to  receive 
it,  or  if  received  he  may  return  it  in  a  reasonable  time,  allowed  for  examina- 
tion, and  thus  rescind  the  contract. — Bat  if  he  keep  tlic  goods  and  use  them 
as  his  own  after  time  allowed  for  inspection,  he  cannot  repudiate  the  purchase, 
though  he  may  maintain  an  action  for  a  breach  of  the  implied  warranty. 

5.  Where  goods  are  sold  by  sani'ple,  the  property  passes  immediately  to  the  ven- 
dee, if  the  performance  of  no  act  is  stipulated  by  either  party  as  a  condition 
precedent,  and  the  loss  resulting  from  their  destruction  must  be  borne  by 
bim,  if  they  were  of  the  quality  indicated  by  the  sample;  if  they  were  not 
of  that  quality  their  destruction  cannot  deprive  him  of  the  right  of  repudiating 
the  contract,  where  a  reasonable  time  had  not  elapsed  for  examination,  nor 
can  it  revive  that  right,,  if  such  time  bad  passed  previous  to  their  loss. 
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6.  Where  a  contract  is  made  for  the  sale  of  cotton  stored  in  a  warehouse,  and 
an  order  given  to  the  purchaser,  addressed  to  the  warehouseman,  directing 
the  latter  to  deliver  to  hins  the  cotton,  the  prima  facie  inference  is,  that  the 
seller  intended  to  part  with  the  property  and  possession  to  the  buyer. 

T.  A  warehouseman  is  an  agent  of  the  party  storing  goods  with  him  merely  for 
the  purpose  of  taking  care  of  them,  and  a  notice  to  him  by  one  v/ho  has  made 
a  contract  for  them,  that  he  will  not  receive  them,  is  no  notice  to  the  seller. 

8.  Evidence  which  does  not  tend  to  establish  any  material  fact,  is  inadmissible. 

9.  Where  the  seller  of  goods  makes  a  false  representation  as  to  their  quality  and 
condition,  the  buyer,  upon  ascertaining  it,  may  rescind  his  contract. 

10.  An  agreement  was  entered  into  to  purchase  an  entire  crop  of  cotton,  with- 
out reference  to  quantity,  (then  in  a  warehouse  where  the  contract  was  made,) 
at  an  agreed  sum  per  pound,  all  of  which  had  been  weighed  by  a  public 
weigher  within  seven  days  preceding ;  the  price  was  to  be  paid  when  called 
for,  within  a  few  days,  and  an  order  on  the  warehouseman  was  given  to  the 
purchaser ;  Held,  that  weighing  was  not  annexed  by  the  parties  as  a  term 
of  the  contract  necessary  to  complete  the  sale,  and  the  law  would  not  imply 
it  in  the  absence  of  proof  showing  it  was  contemplated ;  inasmuch  as  it  was 
not  necessary  to  ascertain  the  aggregate  sum  to  be  paid. 

11.  A  charge  upon  an  abstract  point  of  law,  not  calculated  to  mislead  the  jury, 
furnishes  no  ground  for  the  reversal  of  a  judgment. 

12.  An  error  in  a  single  expression  contained  in  a  charge  to  the  jury,  if  explained 
and  corrected,  so  that  the  jury  could  not  have  been  misled  by  it,  will  not  be 
fatal  to  the  judgment. 

Writ  of  error  to  the  County  Court  of  Mobile. 

THIS  was  an  action  of  assumpsit,  in  the  County  Court  of 
Mobile,  by  the  defendant  in  error,  against  the  plaintiff.  The 
causes  of  action  alleged  in  the  declaration  are,  work  and  labor 
done,  goods,  wares  and  merchandize  sold  and  delivered,  money 
had  and  received,  and  an  account  stated.  The  cause  was  tried 
on  the  general  issue.  On  the  trial  the  defendant  excepted  to 
the  ruling  of  the  Court,  and  now  assigns  the  same  for  en  or. 
From  the  bill  of  exceptions  it  appears,  that  evidence  was  ad- 
duced, showing  that  on  the  morning  of  the  23d  April,  1840, 
William  Hutchinson,  a  cotton  broker  in  the  city  of  Mobile, 
entered  into  a  contract  with  A.  Pope  &,  Son,  the  factors  of  the 
plaintiff,  in  that  city,  for  the  purchase  of  the  plaintiff's  crop, 
which  had  been  previously  stored  in  an  open  shed,  adjacent  to 
Hitchcock's  Press,  and  under  the  control  of  its  lessees.  The 
precise  number  of  the  bales  were  not  known,  but  it  was  under- 
stood, there  were  above  seven  hundred.  The  price  agreed  on 
was  seven  and  three-eighth  cents,  to  be  paid  in  cash,  that  is, 
when  called  for,  within  three  or  four  days.  There  was  some 
conversation  between  the  broker  and  Pope  &  Son,  as  to  the 
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condition  of  the  cotton — the  former  testifying  that  the  latter 
said  it  was  in  good  order,  and  the  latter  that  they  said  it 
was  in  good  order,  or  they  would  put  it  in  good  order.  It 
It  was  also  stated  at  the  time  of  the  contract,  that  some  of  the 
cotton  had  been  picked.  Hutchinson  testified,  that  on  the 
morning  of  the  24th  of  April,  1840,  he  stated  to  Pope,  that 
he  should  require  the  cotton  to  be  re-weighed,  but  of  this 
Pope  stated  he  had  no  recollection.  Hutchinson  also 
made  the  same  requirement  of  the  weigher  of  Pope  & 
Son,  who  replied  that  the  cotton  had  been  weighed  within  a 
short  time  previously,  and  that  it  was  useless  to  re- weigh  it ; 
to  this  remark  of  the  weigher,  Hutchinson  did  not  rejoin. 

It  was  in  evidence,  that  on  the  17th  April,  1840,  some  of  the 
cotton  had  been  weighed  by  the  weigher  of  Pope  &  Son,  at 
their  request,  and  that  some  had  been  weighed  since  that  day. 
A  full  table  of  weights  was  exhibited  by  the  weigher  at  the 
trial,  but  there  was  no  proof  that  it  was  shown  to  Hutchinson, 
or  that  there  was  any  further  conversation  between  the  parties 
than  is  detailed  above. 

Hutchinson  stated  it  was  his  custom  to  require  all  cotton  pur- 
chased by  him  to  be  weighed  after  his  contract,  by  the  weigh- 
er of  the  seller.  It  was  also  shown,  that  about  10  o'clock  on 
the  morning  of  the  24th  of  April,  a  delivery  order  was  given  t« 
the  clerk  of  Hutchinson,  as  follows : 

"Hitchcock's  Press  will  deliver  to  William  Hutchinson,  all 
the  cotton  sent  in  store  by  us,  marked  T,  B.,  more  or  less,  al«o 
twenty-six  bales  marked  J.  A.  C,  and  three  H.  P. 

A.    Pope  &  Son. 
per  M.  B.  Cook." 

April  23,  1840. 

Pope  &  Son  caused  an  entry  to  be  made  in  their  books  of 
the  transaction ,  and  upon  the  delivery  of  the  order  at  the  Press, 
the  following  entry  was  made  in  the  books  of  the  proprietor*  : 


"April  23, 


A.  Pope  &;  Son, 
William  Hutchinson. 


T.  B.,  more  or  less. 
J.  A.  C,     26. 
H.  P.  3." 

The  delivery  order  was  presented  at  the  Press  about  10 
o'clock,  A.  M.  of  24th  April,  1840,  when  the  Press-men  turned 
down  about  four  hundred  bales  for  examination  and  ship- 
marking;  and  about  4  o'clock,  the  clerks  of  Hutchinson  began 

to  examine  the  cotton — Hutchinson  not  having  seen  it,  tb« 
43 
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contract  being  made  merely  upon  an  exhibition  of  camples. 
After  examining  about  one  hundred  and  twenty  bales,  and 
placing  the  shipping  marks  of  the  defendant  upon  them,  the 
clerks  of  Hutchinson  found  some  cotton  greatly  out  of  order. 
They  went  through  the  cotton  which  had  been  turned  down 
to  them,  and  found,  according  to  their  testimony,  the  whole  in 
indiiferent  order,  and  some  unmerchantable  and  unfit  for  com- 
pression; about  two  hundred  and  fifty  bales  were  in  this  lat- 
ter condition.  The  Press-men  testified,  that  from  one  hundred 
and  fifty  to  seventy-five  bales  were  out  of  order.  Pope  testi- 
fied that  the  cotton  had  been  re-picked,  which  fact  was  noto- 
rious, and  he  supposed  the  defendant  must  have  known  it. 
With  a  view  to  show  an  abandonment  of  the  contract  by  Ma- 
gee, his  counsel  proposed  to  prove  that  he  came  in  while  the 
clerks  were  examining  the  cotton,  and  directed  them  to  mark 
no  more ;  and,  further,  they  offered  to  read  a  letter  to  Hutchin- 
son, dated  24th  April,  1840,  by  which  Magee  informed  him  he 
would  have  nothing  more  to  do  with  the  plaintiff's  cotton  ;  thi» 
evidence  was  objected  to  by  the  plaintiff's  counsel;  their  objec- 
tion sustained,  and  thereupon  the  defendant  excepted.  It  was 
further  in  evidence,^  that  neither  Hutchinson,  Magee,  or  their 
agents  had  any  thing  more  to  do  with  the  cotton,  and  that  on 
the  same  evening  it  was  consumed  by  fire;  about  three- fourths 
of  a  day  was  necessary  to  re-examine  such  a  parcel  of  cotton, 
and  the  same  length  of  time  to  weigh  it. 

The  ware-house  keeper  stated,  that  when  an  order  was 
brought  to  him,  he  took  down  a  copy  of  it  for  fear  of  its  loss ; 
that  when  the  name  of  the  principal  is  disclosed,  an  entry  i» 
made  on  another  page  of  his  book,  setting  out  the  name  and 
shipping  marks.  He  stated  that  the  cotton  could  not  be  ex- 
amined without  such  an  order  as  the  broker  produced :  it  wasr 
frequently  the  case,  that  on  examination  the  broker  rejected 
the  purchase :  if  a  small  parcel  was  rejected,  it  commonly  made 
no  difference,  but  when  a  large  parcel  was  rejected,  he  could 
not  give  a  receipt  without  the  consent  of  the  factors.  He  al- 
so stated  that  the  only  eflTeet  of  the  delivery  order  was  to  per- 
mit the  broker  to  have  the  cotton  examined  and  weighed  ;  but 
the  property  was  not  changed  until  a  second  entry  was  made 
as  above  stated. 

The  plaintiff  then  called  the  broker  to  prove  his  agency^ 


JANUARY  TERM,  1842.  683 


Magee  v.  Billingsley. 


who  Stated  on  his  cross-examination,  that  he  always  examined 
cotton  after  his  contract,  and  took  fresh  samples ;  and  that  the 
delivery  order  was  to  enable  him  to  have  the  cotton  examined 
and  weighed ;  and  if  the  cotton  was  found  materially  to  vary 
from  the  samples,  in  any  considerable  parcel,  it  was  rejected ; 
because  the  average  would  not  be  that  upon  which  the  price 
was  calculated.  It  also  appeared  that  no  insurance  could  be 
effected  upon  cotton,  in  the  shed  in  which  the  cotton  in 
question  was  stored.  On  these  facts,  the  Court  charged  the 
jury  as  follows : 

1.  If  the  cotton  was  sold  by  samples,  and  it  did  not  corres- 
pond with  the  samples  by  which  it  was  sold,  the  purchaser  had 
a  right  to  refuse  to  receive  it. 

2.  If  the  cotton  was  represented  by  the  seller  to  be  in  a 
good  condition  when  sold,  and  on  examination  found  to  be  in 
bad  order,  the  purchaser  had  the  right  to  reject  it. 

3.  If  the  cotton  was  such  as  represented  when  sold,  both  as 
to  quality  and  condition,  then  the  agreement  to  purchase,  and 
receiving  the  order  on  the  ware-house  keeper,  was  a  sufficient 
deHvery  and  sale;  and  the  purchaser  was  bound  to  take  it,  a), 
though  it  may  be  destroyed  by  fire  before  its  actual  delivery. 
If,  between  the  sale  and  the  actual  delivery  of  the  cotton,  it 
should  advance  in  price,  the  purchaser  holding  the  order  on  the 
ware-house,  would  be  entitled  to  receive  the  cotton,  and  the 
planter  or  commission  merchant,  could  not  rescind  the  con- 
tract. These,  I  lay  down  as  general  rules.  But  it  is  contend- 
ed on  the  part  of  the  plaintiff,  that  the  cotton  was  such  as  re- 
presented when  sold,  and  that,  therefore,  it  was  after  the  deliv- 
ery of  the  order  to  the  purchaser  at  his  risk.  This  is  matter  for 
your  ascertainment,  from  the  evidence  before  you. 

Again:  the  plaintiff's  counsel  contends,  that  if  the  defendant 
had  a  right  to  rescind  the  contract,  he  wa^  bound  to  notify  the 
plaimiff,  or  his  agent,  of  his  determination  to  do  so  at  the  ear- 
liest practicable  time.  In  this,  I  entirely  agree,  and  it  is  for 
you  to  say,  whether  between  the  time  of  the  delivery  of  the 
order  to  the  defendant,  and  the  discovery  that  the  cotton  was 
not  such  as  represented  by  the  samples  and  assurances,  he  had 
a  reasonable  time,  before  the  cotton  was  destroyed,  to  give  no- 
tice of  his  determination  to  the  plaintiff.  I  do  not  mean  to  be 
understood  here,  that  the  quality  and  condition  of  the  cotton 
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was  in  ftct,  misrepresented  by  the  plaintiff.  This  is  one  of  the 
questions  for  you  to  settle.  The  defendant  contends  that  he  is  not 
liable;  because,  he  says,  the  cotton  was  not  such  as  represented 
to  him  when  purchasing,  and  he  had,  therefore,  a  right  to  re- 
pudiate the  contract,  and  that  he  did  all  that  could  in  reason 
be  required  of  him  to  notify  the  plaintiff.  These  are  facts  for 
your  ascertainment.  The  defendant  would  make  you  and  the 
Court  believe,  that  his  having  repudiated  the  contract  in  the 
presence  of  the  keeper  of  the  ware-house,  was  sufficient  notice 
to  the  plantiff.  In  this  I  cannot  agree.  Pope  was  the  agent  of 
the  plaintiff;  Hutchinson,  the  agent  of  the  defendant.  The 
ware-house  keeper  only  received  the  cotton  on  storage,  to  be 
delivered  to  the  plaintiff,  or  his  agent,  and  having  nothing  to  do 
with  the  sale  of  the  cotton,  could  not  be  considered  as  the 
agent  for  either. 

The  defendant,  however,  contends  further,  that  as  the  cot- 
ton was  to  be  re-weighed,  there  could  be  no  consummation  of 
the  contract,  until  that  re-weighing  took  place.  If  such  be  the 
fact,  and  the  right  to  re-weigh  had  not  been  waived  by  the 
plaintiff,  it  is  for  you  to  inquire  who  was  to  have  the  re-weigh' 
ing  done — if  by  the  plaintiff,  the  contract  was  not  complete 
until  it  was  done — if  by  the  defendant,  did  he  have  time,  after 
receiving  the  order  to  re- weigh  the  cotton  before  it  was  burnt. 
To  all  of  which  the  defendant  excepted. 

J.  A.  Campbell,  for  tne  plaintiff  in  error: — The  contract 
between  Pope  &  Son  and  Hutchinson,  on  the  23d  April,  did 
not  operate  a  change  of  the  property  in  the  cotton.  The  ag- 
gregate amount  of  the  price  was  not  ascertained,  but  a  further 
act  was  necessary.  6  Cow.  Kep.  254;  Poth.  on  sales,  190; 
Troplong  Com.  De  La  Vente,  86,  88;  Motifs.  Rapports  et  opin- 
ions, &c.  617-8.  The  delivery  order  was  not  an  act  by  which 
the  parties  ascertained  the  price,  this  could  only  be  done  by 
weighing,  unless  that  was  dispensed  with. 

The  contract  being  indefinite  and  indeterminate,  it  was  ne- 
cessary for  the  plaintiff  to  show  something,  on  the  partof  Hutch- 
inson, evincive  of  a  determination  to  accept  of  the  cotton  with- 
out previously  ascertaining  the  price,  and  to  show  his  own  in- 
tention to  confer  a  right  of  property.  The  intention  of  the 
parties  should  harmonize  on  the  point.     Chitty  on  Con.  115; 
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3  Johns.  Rep.  420;  9  Eng.  C.  L.  Rep.  163;  Troplong  Com.  De 
La  Vente,  86-8. 

The  delivery  order  did  not  have  the  effect  per  se,  to  transfer 
the  right  of  property  in  the  cotton,  and  unaided,  it  cannot  be 
intended  that  it  was  so  received.  An  actual  delivery  would 
not  have  the  effect  to  pass  the  property,  if  made  under  circum- 
stances to  authorise  the  supposition  that  it  was  intended  to  en- 
able the  performance  of  an  act,  which  was  necessary  to  the 
consummation  of  the  contract.  7  Wend.  Rep.  404;  14  ib.  32  ; 
Dana's  Rep.  58:  6  Pick.  Rep.  280;  6  East's  Rep.  614;  13  Pick. 
Rep.  175;  36  Eng.  C.  L.  Rep.  323;  10  ib.  138;  2  M.  &  S.  Rep. 
397;  7  G.  <fc  Johns.  Rep.  406. 

The  purchaser  of  cotton  by  sample,  has  the  right  to  examine 
the  bulk,  and  verify  the  sample,  before  it  can  be  considered  as 
at  his  risk,  if  he  insists  on  it;  and  a  refusal  to  permit  the  exer- 
cise of  the  right,  is  of  itself  an  excuse  for  the  abandonment  of 
the  contract.  Chitty  on  Con.  138  ;  7  Cow.  Rep.  86 ;  8  Serg't 
&  Lowb.  Rep.  1;  1  B.  &  A.  Rep.  387.  The  right  to  reject 
the  purchase  necessarily  follows  the  right  to  examine;  but  this 
right  must  be  exercised  under  a  responsibility  for  improperly 
refusing  to  proceed  with  the  contract.  The  contract  was  bind- 
ing from  the  beginning  ;  but  if  the  right  of  examination  is  in- 
sisted on,  before  it  became  settled  and  determinate,  the  subject 
of  the  sale  did  not  pass  to  the  purchaser,  and  the  seller,  if  ag- 
grieved, would  be  left  to  his  remedy  against  him  for  the  wrong- 
ful refusal  to  proceed  with  the  contract.     1  Camp.  Rep.  113; 

4  Esp.  Rep,  95;  3  B.  &  P.  Rep.  233;  7  Johns.  Rep.  86;  6  Serg. 

6  Lowb.  Rep.  456;  Poth.  on  Sales,  Art.  311;  Chitty  on  Con. 
138;  Ross  on  Vend.  176;  Thornton  v.  Winn,  12  Wheat.  Rep. 

The  evidence  shows  it  was  the  intention  of  Hutchinson  to 
exercise  the  right  of  examination,  before  the  contract  was  de- 
finitely closed ;  the  reasonable  inference  is,  that  the  delivery 
order  was  received  to  enable  him  to  do  so.  The  purpose  for 
which  the  paper  was  received,  was  a  question  of  intention, 
open  to  explanation,  and  in  itself  it  was  entirely  inconclusive. 

7  Dana's  Rep.  58;  4  Wash.  C.  C.  Rep.  13  Peters'  Rep.  89;  36 
Eng.  C.  L.  Rep.  323.  But  the  object  of  giving  or  receiving 
the  delivery  order,  was  not  considered  by  the  County  Court 
as  a  question  of  fact,  but  rather  as  a  conclusion  of  law. 

The  remark  of  Magee,  in  the  presence  of  the  person  having 
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the  custody  of  the  cotton,  that  he  would  have  nothing  more  to 
do  with  it,  was  sufficient  to  show  that  the  right  of  property 
had  not  vested  in  the  purchaser.  The  evidence  shows  that  the 
cotton  was  to  have  been  weighed,  and  there  is  nothing  to  show 
that  this  was  dispensed  with,  consequently  the  risk  of  the  sub- 
ject of  the  sale,  was  the  plaintiff's,  when  it  was  destroyed. 

As  to  the  acts  of  partial  ownership,  by  marking  some  of  the 
cotton,  (fee.  these  are  but  indicia  of  the  purchasers  intention  ; 
suid  the  highest  acts  have  been  considered  as  not  operating  a 
change  of  property.  7  Dana's  Rep.  58;  1  Taunt.  Rep.  319;  4 
Esp.Rep.  95;  7  Johns.  Rep.  473,  11  Wend.  Rep.  138. 

Plaintiff's  counsel  commented  on  the  case  in  6  Rand.  Rep. 
473,  and  cited  Com.  on  Con.  Ill;  Chitty  on  Con.  112;  1  Ma- 
son's Rep.  437:  Woods  v.  McGehee,  7  Ohio  Rep.  127, 2d  part. 

He  further  argued,  that  in  order  to  perfect  the  sale,  it  was 
necessary  the  cotton  should  have  been  individualized,  (as  the 
civil  law  writers  express  it,)  before  its  destruction;  that  the 
*^faiis  coniradictoirement"  as  Troplong  calls  it,  was  not  shown, 
rior  the  terms  necessary  to  a  consummation  waived  by  the 
parties.  If  the  price  was  uncertain,  because  the  weight  was 
unascertained,  a  mere  waiver  of  that  term  of  the  contract, 
would  not  complete  the  sale,  unless  the  price  or  weight  was 
also  agreed.  ^   Motis.  Rapports  et  opinions,  &c.  618. 

The  default  on  the  part  of  the  purchaser,  will  not  consum- 
mate the  sale,  thpugh  it  may  subject  him  to  damages.  Where 
merchandize  is  not  sold  "  en  bloc,"  but  by  weight,  count,  or 
measure,  the  sale  is  not  perfect,  and  the  things  sold  remain  at 
the  risk  of  the  seller,  until  they  are  weighed,  counted  or  meas- 
ured ;  but  the  purchaser  may  demand  their  delivery,  and  in 
case  of  a  failure,  recover  damages  and  interest  for  the  non-exe- 
tion  of  the  contract.     1  Troplong  Com.  De  La  Vente,  86,  88. 

Hopkins  &  Lesesne,  for  the  defendant: — The  property  in 
chattels,  at  the  common  law,  passed  to  the  purchaser  by  vir- 
tue of  the  contract  of  sale,  although  there  was  no  actual  deliv- 
ery, or  writing  attesting  the  contract.  Long  on  Sales,  42, 261, 
'2,  '5;  Por.  Rep.  88;  27  Eng.  C.  L.  Rep.  92;  2  Kent's  Com.  387; 
Shep.  Touchstone,  224;  S.ory's  Conf  of  Laws,  318,  note  1st, 
2d  ed.  13  Pick.  Rep.  183;  20  ibid.  283;  7  East.  Rep.  558;  14 
Wend.  Rep.  31 ;  4  B.  «&  Aid.  Rep.  753.  The  17th  §  of  the 
English  statute  of  frauds,  first  made  a  delivery,  or  something 
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equivalent,  essential  to  transfer  the  right.  But  if  a  virtual  de- 
livery was  necessary  at  the  common  law,  the  delivery  order 
to  Hutchinson  operated  as  such  propria  vigore.  Lickbarrow 
V.  Mason,  19  Law  Lib.  281,  313,  and  cases  cited  in  the  notes  ; 
3  Bos.  &  P.  Rep.  68;  7  Taunt.  Rep.  265,  292;  13  Pick.  Rep. 
173,  183;  7  East.  Rep.  258,  556,  '8;  14  ibid.  308;  11  ibid.  210  ; 
1  ibid.  192;  Long  on  Sales,  268,  275,  '6-2  Serg't  &  Lowb. 
Rep.  317,  380;  13  Eng.  C.  L.  Rep.  206 ;  36  ibid.  320-7;  Dana 
Rep.  64;  1  Bos.  &  P.  Rep.  69;  2  Campb.  Rep.  243,  '5,  344-5; 
1  Pick.  Rep.  481;  Blackf.  Rep.  326;  16  Maine  Rep.  17;  17  ib. 
344;  1  Yeates'  Rep.  527;  2  Wash.  C.  C.  Rep.  294  ;  6  Rand. 
Rep.  473;  2  Camp.  Rep.  243;  9  Cow.  Rep.  119;  3  Mason's  Rep. 
107;  6  Porter's  Rep.  138;  9  Eng.  C.  L.  Rep.  170. 

The  re- weighing  of  the  cotton  was  not  a  condition  prece- 
dent, in  order  to  vest  the  property  in  the  defendant.  The  do- 
minion exercised  by  the  defendant's  broker  and  clerks  acting 
for  him,  very  satisfactorily  show  who  was  regarded  as 
the  owner.  But  it  is  immaterial  what  were  the  facts  in  this 
respect,  since  the  charge  of  the  Court  on  the  point  is  unob- 
jectionable, very  properly  refering  it  to  the  jury  to  determine 
what  were  the  inferences  from  the  evidence.  So  in  respect 
to  the  examination  of  the  cotton  and  the  repudiation  of  the  con- 
tract, the  charge  was  in  effect,  what  the  plaintiff's  counsel  ad- 
mit the  law  to  be.  And  whether  the  contract  operated  to 
transfer  the  right  of  property  or  not,  the  plaintiff  cannot  com- 
plain of  error,  in  point  of  law,  but  should  have  asked  a  new 
trial  in  the  County  Court.     13  Maine  Rep.  425;  15  ibid.  225. 

Where  the  sale  is  for  cash,  the  seller  has  the  right  to  the 
possession  until  the  money  is  paid,  although  the  right  of  pro- 
perty passes  to  the  puachaser  immediately.  But  where  a  cre- 
dit is  given,  both  the  right  of  possession  and  property  passes  to 
the  purchaser,  subject  to  the  right  of  stoppage  in  transitu, 
should  he  become  insolvent  before  the  goods  reach  their  desti- 
nation. But  these  rights  of  the  seller  do  not,  however,  prevent 
the  contract  from  being  operative;  during  the  period  of  deten- 
tion, the  goods  remain  at  the  risk  of  the  purchaser.  19  Law 
Lib.  432,  note;  1  Camp.  Rep.  109, 113;  10  Eng.  C.  L.  Rep.  477. 

The  right  of  property  passes  by  the  delivery  of  the  whole, 
or  a  part,  where  in  the  latter  case,  there  was  no  intention  to 
withhold  the  part  not  delivered.     1  Pick.  Rep.  476;  2  H.  Bla.' 
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Rep,  504.     The  case  cited  from  lO  Eng.  C.  L.  Rep.  138,  by 

the  plaintiff's  counsel,  proceeded  upon  the  ground,  that  the  or- 
der to  the  ware-house  keeper  had  never  been  presented  or  ac- 
cepted, and  he  had  not  become  the  agent  of  the  purchaser,  so 
as  to  transfer  to  him  the  actual  possession  ;  consequently,  the 
case  was  within  the  statute  of  frauds.  In  some  of  ihe  other 
cases  cited,  the  mere  giving  a  delivery  order  to  the  purchaser, 
was  held  to  transfer  the  right  of  possession,  where  it  appeared 
that  there  had  been  a  valid  contract  of  sale  by  a  memorandum 
in  writing,  or  the  payment  of  the  whole  or  part  of  the  purchase 
money.  In  the  case  cited  by  the  plaintiff,  from  3  Bos.  &  P.  Rep. 
233,  the  contract  was  void  by  the  English  statute  of  frauds, 
the  acceptance  of  possession  not  being  such  as  it  required,  viz: 
an  actual  possession,  with  the  intention  to  retain  it. 

If  the  seller  deliver  possession  to  the  buyer,  the  right  is  trans- 
ferred, though  it  may  be  necessary  to  weigh  or  measure  the 
goods,  in  order  to  ascertain  the  price.  13  Pick.  Rep.  183;  20 
ibid.  280.  The  contract  was  complete  on  the  23d  April,  and 
there  was  no  stipulation  for  re-weighing,  such  a  thing  was  not 
contemplated,  and  was  unnecessary, as  the  cotton  had  just  been 
weighed.  The  contract  in  this  respect  was  not  modified  the 
«ext  day,  and  it  may  be  questioned  whether  the  plain- 
tiff's factors  could  assent  to  such  a  modification.  Long  on 
Sales,  398;  1  Stark.  Rep.  233;  1  Bailey's  Rep.  648. 

Though  the  Court  stated  it  as  a  general  proposition,  that  the 
contract  of  sale  and  delivery  order,  transferred  the  property 
in  the  cotton  to  the  defendant,  yet  the  subsequent  part  of  the 
charge  referred  it  to  the  jury  to  deteimine  every  question  rais- 
ed by  the  evidence,  viz:  by  whom  it  was  to  be  done,  if  at  all, 
when,  and  whether  it  was  waived  by  the  defendant,  &c.  This 
was  correct,  as  shown  by  the  authorities.  7  Dana's  Rep.  58, 
63-64.  Besides,  the  examination  of  four  hundred  bales  and 
putting  the  ship  mark  on  them  without  weighing,  shows  that 
re-weighing  was  waived. 

Upon  a  sale  by  sample,  the  right  of  property  passes  to  the 
vendee,  but  he  may  rescind  the  contract,  if  the  goods  are  in  a 
bad  condition,  or  do  not  correspond  with  the  samples.  The 
rescission,  however,  must  be  made  in  a  reasonable  time,  and 
until  the  seller  is  notified  of  it,  the  property  is  at  the  vendee's 
risk.     1  Camp.  Rep.  190;  2  ibid.  530;  9  Wend.  Rep.  674; 
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Chitty  on  Con.  366-7.  But  the  purchaser  cannot  rescind,  as 
a  matter  of  course;  the  bad  quality  or  condition  of  the  goods, 
must  be  shown,  if  the  vendor  refuses  to  accept  them  and  sues 
for  the  price. 

A  contract  cannot  be  rescinded,  unless  the  parties  can  be 
placed  in  statu  quo.  Chitty  on  Con.  275.  And  the  remark  of 
Mr.  Magee,  in  the  presence  of  the  ware-house-keeper,  does 
not  amount  to  a  rescission;  because,  even  admitting  the  ware- 
house man  to  have  been  the  agent  of  the  plaintiff  to  accept  a 
recission,  there  w^as  no  offer  to  return  the  delivery  order. 
There  was  no  evidence  that  the  ware-house-man  knew  Ma- 
gee as  the  purchaser  authorised  to  rescind — and  the  letter  of 
Magee,  is  a  mere  instruction  to  his  broker  to  rescind,  but  does 
not  amount  in  itself  to  a  rescission,  and  was  consequently  pro- 
perly excluded  from  the  jury.     2  Eng.  C.  L.  Rep.  317-380. 

The  charge  of  the  Court  uponMagee's  letter,  was  upon  evi- 
dence not  before  the  Court,  and  abstract;  but  in  itself  it  is  un- 
objectionable. The  same  remark  may  be  made  in  respect  to 
the  right  of  the  purchaser  to  rescind  the  contract. 

The  case  cited  from  8  Eng.  C.  L.  Rep.  l,does  does  not,  as  sup- 
posed, sustain  the  doctrine  that  the  property  does  not  vest  in 
the  seller  until  after  the  goods  have  been  examined  by  the  buy- 
er, though  nothing  remains  to  be  done  by  the  vendor.  In  that 
case,  the  contract  was  rescinded,  because  the  seller  had  not  all 
the  goods  he  had  agreed  to  sell,  when  the  purchaser  called  to 
inspect  them.     Chitty  on  Con.  134,  note  ;  12  Law  Lib.  189. 

It  was  not  admissible  to  show  by  proof  the  legal  effect  of 
the  delivery  order — the  paper  explained  its  own  meaning,  in- 
dependent of  mercantile  usage.  The  order,  especially  after 
its  recognition  by  the  ware-house-man,  operated  to  transfer 
the  property,  in  the  same  manner  that  the  delivery  of  the  key 
of  a  .ware-house,  in  which  property  sold,  was  stored. 

To  show  what  acts  remaining  to  be  done  will  prevent  the 
property  from  vesting  in  the  vendee,  the  defendants  cited  the 
following  additional  authorities:  17  Eng.  C.  L.  Rep.  373;  1 
ibid.  211;  12  Wheat.  Rep.  193;  6  East's  Rep.  614;  13  ibid.  522; 
4  Camp.  Rep.  237;  6  Cow.  Rep.  250;  Poth.  on  Sales.  187. 

COLLIER,  C.  J. — It  is  a  general  rule  of  the  common  law, 
relative  to  sales  of  personal  property,  that  by  the  mere  con- 
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tract  of  sale,  the  property  in  the  thing  sold,  passes  to  the  pur- 
chaser, yet  he  has  no  right  of  possession,  if  the  goods  be  not 
paid  for  and  no  credit  were  agreed  upon-  Therefore,  he  can- 
not take  them,  or  sue  for  their  non-delivery,  until  the  price  be 
paid,  or  tendered  by  him.  19  Law  Lib.  431,  note  to  Lickbar- 
row  V.  Mason;  Chitty  on  Con.  4  Am.  ed.  297,  350.  Long  on 
Sales  42,  2  Am.  ed.  Noy's  Maxims,  88 ;  Sheppard's  Touchs. 
225;  Potter  v.  Coward,  Meig's  Rep.  22.  And  such  in  effect, 
is  the  rule  of  the  civil  law.  Pothier  says,  "  that  as  soon  as  the 
contract  of  sale  is  perfected,  the  thing  sold  is  at  the  risk  of  the 
buyer,  though  it  is  not  delivered  to  him;  so  that,  if  during  this 
period  it  happens  to  perish,  without  the  seller's  fault,  the  seller 
is  discharged  from  his  obligation,  while  the  buyer  does  not 
thereby  become  discharged  from  his,  but  still  remains  bound  to 
pay  the  agreed  price."  Treat,  on  Con.  187,  §  308  ;  1  White's 
Recopilacion,  185-6. 

The  common  law  of  England,  has,  however,  been  modified 
by  the  seventeenth  section  of  the  statute  of  frauds,  which  enacts 
that  "  no  contract  for  th&  sale  of  any  goods,  wares  and  mer- 
chandizes, for  the  price  of  10  pounds  sterling,  or  upwards,  shall 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  payment,  or 
that  some  note,  or  memorandum  in  writing,  of  the  said  bar- 
gain, be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents,  thereunto  lawfully  authorised."  Long 
on  Sales,  2  Am.  ed.  44.  The  English  decisions  that  have  been 
made,  since  the  enactment  of  this  statute,  touching  the  consti- 
tuents of  the  contract  of  sale,  have  been  generally  influenced 
by  it;  hence,  it  is  laid  down,  that  where  goods  are  sold,  in  or- 
der to  complete  the  contract,  the  buyer  must  accept  and  actu- 
ally receive  the  same,  or  a  part  thereof;  give  something  in 
earnest,  or  part  payment,  or  else  the  parties,  their  agents,  &c. 
must  make  and  sign  some  note,  or  memorandum  in  writing,  of 
their  bargain.  Such  is  not  the  law  in  this  State.  We  have 
no  statutory  provision  similar  to  the  section  quoted;  and,  conse- 
quently, the  common  law  remains  unchanged. 

It  is  not  every  contract  for  the  sale  of  personal  property, 
though  binding  in  itself,  that  will  so  operate  as  to  transfer  the 
thing  to  th^  vendee  eo  instatiti;  the  property  remains  in  the  ven- 
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dor;  and  the  goods  are  at  his  risk,  if  any  material  acts  remain 
to  be  done,  before  the  delivery,  to  distinguish  thera,  or  ascer- 
tain the  price  thereof.  Thus,  where  a  portion  of  goods  in  a 
bulk  are  sold,  no  property  passes  to  the  vendee,  if  such  part 
cannot  be  distinguished  without  w^eighing,  measuring,  &c.  un- 
til it  has  been  separated  from  the  entire  quantity.  Chitty  on 
Con.  299;  Long  on  Sales,  267-8 ;  Montif 's  Rapports  et  Opin- 
ions, (fee.  617,  18;  Pothier  on  Sale,  309. 

In  Zagury  v.  Furnell  and  another,  2  Camp.  Rep.  240,  the 
plaintiff  sold  to  the  defendants  a  certain  number  of  bales  of 
goat  skins,  at  a  stipulated  price,  supposed  to  contain  five  dozen 
each.  It  was  shown  to  be  the  duty  of  the  seller  to  count  the 
skins,  that  it  might  be  seen  whether  each  bale  contained  the 
number  specified  in  the  contract;  but  before  any  of  them  were 
counted,  they  were  destroyed  by  fire.  The  question  was,  at 
whose  risk  were  the  skins  at  the  time  of  their  destruction. — 
Lord  Ellenborough  was  of  opinion,  that  the  enumeration  of  the 
skins  was  an  act  for  the  benefit  of  the  seller,  in  order  to  ascer- 
tain the  price;  and  as  this  remained  to  be  done  when  the  fire 
occurred,  there  was  not  a  complete  transfer  of  the  property, 
and  the  skins  continued  at  the  seller's  risk.  So  in  Hanson  and 
another  v.  Meyers,  6  East's  Rep.  614,  it  appeared,  that  the  ven- 
dee had  agreed  to  purchase  all  the  vendor's  starch  in  a  certain 
ware-house,  at  a  stipulated  price  and  term  of  credit,  the  exact 
weight  was  not  known,  but  was  to  be  afterwards  ascertained, 
and  fourteen  days  were  allowed  for  the  delivery.  The  vendor 
gave  a  note  to  the  vendee  addressed  to  the  ware-house-man, 
requesting  him  to  weigh  and  deliver  to  the  vendee  all  his  starch. 
The  court  of  King's  Bench  held,  that  the  contract  contempla- 
ted that  weighing  should  precede  delivery,  and  that  altnough  a 
part  had  been  weighed  and  delivered,  yet  the  vendor  might, 
upon  the  bankruptcy  of  the  vendee,  retain  the  remainder,  which 
remained  in  the  ware-house  in  his  name,  nn weighed.  And  in 
Wallace  v.  Breeds,  13  East's  Rep.  522,  which  was  a  contract 
for  the  sale  of  oil,  it  appeared  to  be  the  custom,  before  the  deli- 
very, for  the  seller's  cooper  to  search  the  casks,  and  for  a  bro- 
ker on  behalf  of  both  parties,  to  ascertain  the  foot  dirt  and  wa- 
ter in  each,  (for  which  allowance  was  to  be  made,)  and  then 
the  casks  were  to  be  filled  up  by  the  seller's  cooper  at  their  ex- 
pense ;  it  was  held,  that  till  these  acts  were  done  and  delivery 
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made,  the  contract  was  net  complete  to  pass  the  property,  and 
the  vendor  might  countermand  the  sale,  upon  the  insolvency 
or  subsequent  bankruptcy  of  the  purchaser.  So,  where  a  sale 
was  made  of  ten  out  of  twenty  tons  of  flax,  all  being  in  mats 
of  an  unequal  size  and  quantity,  or  of  a  stipulated  number  of 
tons  of  oil,  which  was  part  of  a  larger  quantity  in  a  cistern,  a 
similar  conclusion  was  attained. — Busk  v.  Davis,  2  M.  &  S. 
Rep.  397;  Shepley  v.  Davis,  5  Taunt.  Rep.  616;  Austen  v. 
Craven,  4  Taunt.  Rep.  644;  White  v.  Wilkes,  5  Taunt.  Rep. 
176.  But  it  is  needless  to  add  to  these  citations,  a  further  no- 
tice of  English  decisions  on  the  point,  since  they  all  recognize 
the  principle  we  have  stated,  although  some  of  them  may  have 
mistaken  its  application  to  the  facts  of  the  particular  case. 

We  will,  however,  notice  some  few  of  the  adjudications  made 
in  the  United  States,  and  these  too  will  be  found,  in  general,  to 
proceed  upon  the  principle,  that  the  thing  sold  is  not  put  at 
the  buyer's  risk,  where  it  is  not  in  a  deliverable  state,  as  being 
to  be   counted,  weighed,  measured,  or  separated  from  some- 
thing else,  of  which  it  forms  a  part.     Thus,  in  Crawford  v. 
Smith,  et  al.  7  Dana.  Rep.   59,  the  plaintiff  sold  his  stock  of 
goods  to  the  defendants,  for  which  they  were  to  pay  by  pro- 
missory notes,  payable  at  stipulated  periods.     The  parties,  the 
day  after  the  sale,  began  to  invoice   the  goods,  a  few  articles 
of  which  were  sold  during  the  same  day  as  the  goods  of  the 
defendants,  with  the  plaintiff's  assent.    During  the  night  of  that 
day,  and  before  all  the  goods  were  invoiced,  a  thief  broke  into 
the  house  and  stole  sundry  articles,  some  of  which  were,  and 
others  were  not,  invoiced.  The  question  was,  on  whom  should 
the  loss  of  the  goods  stolen,  fall.     The  court  held,  that  such  of 
the  goods  as  were  not  measured  and  invoiced,  remained  the 
property  of  the  seller,  who  could  not  recover  the  value  from 
the  buyer;  but  those  that  were  measured,  invoiced  and  laid 
aside,  had  become  the  property  of  the  purchaser.     The  princi- 
ple was  expressly  recognized,  that  while  any  thing  remains  to 
be  done  by  the  seller,  to  ascertain  the  quantity  or  price,  and 
there  is  no  stipulation  for  passing  the  title  before  that  is  done, 
the  title  does  not  vest  in  the  purchaser ;  the  right  of  property, 
as  well  as  possession,  will  remain  with  the  seller,  and  the  loss 
will  be  his  if  the  property  perish  while  the  ownership  is  in  that 
condition.    But  as  soon  as  the  quantity  and  price  are  ascer- 
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tained,.and  the  goods  are  ready  for  delivery,  upon  the  terms 
of  sale  being  complied  with,  the  title  vests  in  the  purchaser, 
and  they  are  at  his  risk.  The  sale  may  be  of  many  articles, 
the  quantity  and  prices  of  which  are  to  be  ascertained;  in  such 
case,  the  title  to  each  distinct  article  vests  in  the  purchaser  as 
soon  as  its  quantity,  or  number,  and  value,  are  ascertained. 

And  further,  it  was  decided  that  the  intention  of  the  parties 
as  to  the  weighing,  counting,  or  measuring  goods  sold,  was  a 
matter  of  fact,  to  be  inferred  by  the  jury  alone,  from  the  nature 
of  the  case,  and  all  the  accompanying  circumstances.  And  it 
has  been  decided  in  New- York,  that  where  there  is  any  thing 
to  be  done  by  the  parties,  preparatory  to  ascertaining  the  price 
of  goods  sold,  when  the  sale  is  for  cash,  a  delivery  of  the  arti- 
cle does  not  divest  the  title  of  the  vendor  until  the  price  be  as- 
certained and  paid. — Ward  v.  Shaw,  7  Wend.  Rep.  404 ;  An- 
drew V.  Dieterich,  14  Wend.  Rep.  31. 

The  law  has,  however,  been  otherwise  adjudged  in  Massa- 
chusetts; there,  the  general  principle  is  admitted,  that  where 
any  operation  of  weight,  measurement,  or  counting,  remains  to 
be  performed,  in  order  to  ascertain  the  price,  the  quantity,  or 
particular  commodity  to  be  delivered,  and  to  be  put  into  a  deli- 
verable state,  the  contract  is  incomplete  until  such  operation  is 
performed.  But  where  the  goods  or  commodities,  are  actually 
delivered,  that  shows  the  intent  of  the  parties  to  complete  the 
gale  by  the  delivery ;  and  the  weighing,  measuring,  or  count- 
ing afterwards,  would  not  be  considered  as  any  part  of  the  con- 
tract of  sale,  but  would  be  taken  to  refer  to  the  adjustment  of 
the  final  settlement  as  to  the  price.  "  The  sale,"  say  the  Court, 
•*  would  be  as  complete  as  a  sale  upon  credit,  before  the  actual 
payment  of  the  price.  Nothing  can  be  found  in  any  of  the 
numerous  cases  on  this  point,  which  militates  against  this  po- 
sition."— Macomber,  et  al.  v.  Parker,  13  Pick.  Rep.  175 ;  Rid- 
dle V.  Varnum,  20  Pick.  Rep.  280. 

In  Pleasants  v.  Pendleton,  6  Rand.  Rep.  473,  it  appeared 
that  one  merchant  sold  to  another  119  barrels  of  fine  flour, 
stored  in  a  ware-house,  the  price  was  agreed,  and  the  vendor 
gave  to  the  vendee  a  bill  of  parcels,  specifying  the  number  of 
barrels  of  each  particular  brand,  an  order  on  the  ware-house- 
man and  a  receipt  in  full;  and  in  return  received  from  him  a 
check  on  the  bank  .for  the  price  of  the  entire  quantity.     At  thp 
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time  of  the  sale,  the  vendor  had  123  barrels  of  flour  in  the 
ware-house — the  4  barrels  not  sold,  being  of  the  same  brands 
as  some  of  those  embraced  by  the  bill  of  parcels  and  delivery 
order  to  the  ware-house-man.  It  was  held,  that  the  property 
in  the  119  barrels,  passed  to  the  vendee,  notwithstanding  the 
want  of  separation ;  and  that  the  vendor  was  entitled  to  reco- 
ver tthe  price  of  the  vendee,  though  the  warehouse,  with  its 
contents,  was  destroyed  by  fire,  the  next  morning  after  the 
sale,  before  the  actual  delivery  of  the  flour,  and  before,  with 
ordinary  diligence,  it  could  have  been  received.  In  Ohio,  dis- 
satisfaction with  the  case  last  cited,  has  been  expressed  in  strong 
terms;  there  the  Court  say,  "it  is  impossible  to  hide  from  one'- 
self,  that  the  fact  of  the  small  difference  between  123  barrels, 
the  whole  quantity,  and  1 19  barrels,  the  number  sold,  may  have 
gone  a  great  way  to  influence  the  judgment.  It  was  a  hard 
case,  and  hard  cases  always  make  shipwreck  of  principles.  It 
is  impossible  to  answer  the' difficult  question,  if  part  only  of  the 
flour  had  been  burnt,  in  that  case  on  whom  would  the  loss  have 
fallen."— Woods  v.  McGee,  7  Ohio  Rep.  127.  The  case  de- 
cided in  Ohio,  merely  declares  the  principle  which  we  have 
/already  stated,  viz:  "that  where  a  part  of  an  undivided  mass 
of  property  is  sold,  it  is  necessary  that  some  further  act  should 
be  done,  specifying  and  identifying  the  part  sold,"  in  order,  to 
vest  the  property  in  the  vendee.  In  respect  to  Pleasants  v. 
Pendleton,  it  may  be  remarked,  that  if  defensible  at  all,  it  pushes 
principle  to  its  ulmost  tension.  The  case  before  us  does  not 
require  us  to  give  to  the  authorities,  upon  this  branch  of  it,  a 
more  critical  and  extended  notice. — See  Pothier  on  Sales, 
190-1-2. 

Troplong,  a  distinguished  civilian  and  commentator,  in  ac- 
cordance with  the  common  law  authorities,  says,  that  where 
merchandize  is  sold  in  bulk,  or  per  aversionem,  if  the  money 
is  paid  or  a  delay  of  payment  stipulated,  the  property  imme- 
diately vests  in  the  purchaser.  But  if  the  sale  is  made  subject 
to  the  condition  of  weighing,  counting,  or  measuring,  the  same 
is  not  perfect,  and  the  things  sold  are  not  put  at  the  risk  of  the 
purchaser,  until  they  are  weighed,  counted,  or  measured ;  and 
though  the  refusal  to  proceed  in  the  performance  of  the  condi- 
tion of  the  contract,  may  put  the  party  refusing  in  default,  and 
subject  him  to  the  recovery  of  damages,  yet  the  sale  is  not 
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thereby  completed. — See  1  vol.  Com.  on  6  tit.  3  Liv.  Civil 
Code,  80-88.  In  order  to  make  a  waiver  of  a  term  of  the  con- 
tract available,  it  must  have  been  assented  to  by  both  parties. 

To  sum  up  the  law,  it  may  be  laid  down,  that  where  the  sale 
is  made  for  cash,  or  on  a  stipulated  credit,  that  it  is  not  the  de- 
livery, or  tender  of  the  thing  sold,  or  the  payment  or  tender  of 
the  money,  which  invests  the  purchaser  with  the  right  of  pro- 
perty, or  which  gives  to  the  seller  a  right  to  recover  the  mo- 
ney. The  sale  is  complete  as  soon  as  both  parties  have  agreed 
to  the  terms,  that  is,  as  soon  as  the  one  says  I  will  take  a  cer- 
tain price  and  the  other  undertakes  to  pay  it;  and  their  rights 
are  then  fixed.  The  property  in  the  thing  passes  to  the  ven- 
dee, and  is  at  his  risk,  and  he  may  demand  the  possession  upon 
the  payment  or  tender  of  the  purchase  money.  This  is  to  be 
understood,  as  we  have  seen,  where  the  contract  does  not  con- 
template some  further  act  in  order  to  place  the  property  in  a 
deliverable  state;  as  to  ascertain  its  price,  &c.  Where  this  is 
the  case,  although  the  contract  is  valid,  it  is  not  regarded  as 
executed,  until  after  the  act  has  been  done.  But  it  is  always  a 
question  of  fact,  to  be  determined  by  the  jury,  under  the  direc- 
tion of  the  Court,  whether  the  sale  was  consummated  by  the 
contract,  or  whether  and  by  whom  any  thing  remained  to  be 
done,  in  order  to  perfect  it. 

It  is  insistedj  that  the  property  in  the  cotton  in  question,  did 
not  pass  to  the  purchaser  until  he  had  examined  the  bulk  and 
found  it  to  correspond  with  the  samj^es  furnished  him.  In  re- 
spect to  sales  by  sample,  there  is  an  undoubted  right  to  refuse 
to  receive  the  goods,  or  if  received,  to  return  them  in  a  reason- 
able time,  allowed  for  examination,  if  they  do  not  correspond 
with  the  sample.  But  if  the  vendee,  after  time  for  inspection, 
treat  the  goods  as  his  own,  by  exercising  an  act  of  ownership 
over  them,  he  will  be  considered  to  have  accepted  them,  and 
cannot  afterwards  repudiate  the  contract,  so  as  to  resist  an  ac- 
tion for  the  price;  although  he  may  still  maintain  an  action  for 
the  breach  of  the  implied  warranty,  that  the  bulk  is  agreeable 
to  the  sample — Chitty  on  Con.  4  Am.  ed.  366-7.  And  it  has 
been  held,  that  on  a  sale  by  sample,  the  buyer  has  a  right  to 
inspect  the  entire  parcel  at  any  proper  and  convenient  time ; 
and  if  the  seller  refuse  to  show  it,  the  buyer  may  immediately 
rescind  the  contract. — Lorymer  v.  Smith,  1  B.  &  C.  Rep.  1 ; 
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or,  2  D.  &  R.  Rep.  23.  The  result  of  the  authorities  is,  that 
on  a  sale  by  sample,  the  vendor  stipulates  that  the  bulk  of  the 
commodity  shall  be  equal  to  the  sample,  in  quality. — Williams 
V.  Spofford,  8  Pick.  Rep.  259;  Hastings  v.  Lovering,  2  ibid. 
219;  Sands  v.  Taylor,  5  Johns.  Rep.  359;  The  Oneida  Man. 
Co.  V.  Lawrence,  4  Cow.  Rep.  440;  Andrews  v.  Kneeland,  6 
Cow.  Rep.  354;  Bradford  v.  Manly,  13  Mass.  Rep.  139;  Gal- 
lagher V.  Waring,  9  Wend.  Rep.  20;  Beebe  v.  Roberts,  12  ibid. 
413;  Boorman  V.  Johnson,  12  ibid.  566;  see  cases  cited  in 
Ricks,  adm'r.  v.  Dillahunty,  8  Porter's  Rep.  133.  And  this 
stipulation  is  regarded  in  law  as  an  implied  warranty,  not  that 
the  article  is  merchantable,  but  that  the  bulk  corresponds  with 
the  sample,  or  is  of  the  same  quality. — Dane's  Ab.  Ch.  62,  art. 
2,  sec.  17;  Chitty  on  Con.  356,  4  Am.  ed. ;  Long  on  Sales,  191 ; 
Ross  on  Vendors,  340,  et  post. 

A  sale  by  sample  has  been  assimilated  in  argument,  to  a  sale 
of  wine,  &c.  upon  the  condition  of  being  tasted ;  and  Polhier  on 
Sales,  has  been  cited  to  show  that,  "  in  sales  made  subject  to 
the  condition  of  tasting,  the  buyer  may  refuse  to  execute  the 
bargain,  if  he  does  not  find  the  goods  to  his  taste."  And,  "con- 
sequently, things  sold  do  not  become  at  the  risk  of  the  buyer, 
until  he  is  put  in  delay  to  taste  them." — See  page  193-4.  The 
learned  author  remarks  further,  in  regard  to  such  sales,  "It  is 
to  be  observed,  also,  that  we  must  distinguish  whether  the  buy- 
er stipulates,  that  he  shall  taste  the  goods,  in  order  to  know 
whether  they  are  to  his  taste  or  not,  or  only  to  know  whether 
they  are  good,  lawful,  merchantable,  or  undamaged.  It  is  in 
the  first  case  only,  that  he  is  at  liberty  to  refuse  the  bargain,  by 
declaring,  after  tasting  the  goods,  that  they  are  not  to  his  taste; 
in  the  other,  he  cannot  refuse  the  goods,  provided  they  aro 
found  to  be  good." — Page  194.  Thus  we  see,  that  the  condi- 
tion in  the  sale,  which  gives  the  permission  to  taste,  results 
from  the  nature  and  terms  of  the  contract;  and  the  conse- 
quences resulting  from  it  depend  upon  the  purpose  for  which 
it  was  stipulated.  If  with  the  intention  of  ascertaining  whether 
the  goods  are  agreeable  to  his  taste,  as  the  buyer  is  the  sole 
and  final  judgg,  the  reason  of  the  thing  forbids  that  the  proper- 
ly should  vest  in  him,  until  he  had  decided  whether  the  quality 
of  the  goods  pleased  him,  and  that  he  would  receive  them. — 
But  if  the  stipulation  was  made,  merely  that  the  purchaser 


JANUARY  TERM,  1842. 697 

Magee  ».  Billingsley. 

might  learn  whether  the  goods  were  merchantable  or  undam- 
aged, he  cannot  refuse  to  receive  them,  if  they  are  found  to  be 
good ;  his  contract  is  obligatory  upon  him,  and  he  cannot  repu- 
diate it.  The  contract  stated  by  Pothier,  bears  but  a  very  re- 
mote similitude  to  a  sale  by  sample;  it  is  in  principle  the  com- 
mon case  of  a  sale  where  some  act  remains  to  be  done  by  the 
buyer  in  order  to  its  consummation.  Until  such  act  be  done, 
or  waived,  as  we  have  seen,  the  right  of  property  is  not 
changed- 

Warranties  are  either  express  or  implied — in  the  first,  the 
seller  covenants,  or  undertakes  in  terms,  that  the  goods  are  of 
a  certain  quality,  &c.  The  latter  description  of  warranty,  is 
one  not  expressly  made,  but  the  law  implies  it  from  the  fact 
and  manner  of  the  sale,  as  well  as  the  character  of  the  thing 
sold.  "Thus,  the  seller  of  provisions  tacitly  agrees  that  they 
are  wholesome  at  the  time  of  delivery.  So,  the  merchant 
abroad,  who  fills  an  order  for  his  customer  residing  in  this 
country,  impliedly  stipulates  with  the  purchaser,  that  the  goods 
are  merchantable;  and  one  who  sells  by  sample,  undertakes 
that  the  article  furnished  is  of  the  quality  of  the  sample  shown." 
Ricks,  adm'r.  v.  Dillahunty,8  Porter,  139,  and  cases  there  cited. 
Now,  if  it  be  true,  as  we  have  seen,  that  where  there  is  an  ex- 
press warranty,  the  bargain  itself,  by  which  the  vendor  agrees 
to  sell  and  the  buyer  to  purchase,  passes  eo  instanti,  the  pro- 
perty in  goods  to  the  latter,  unless  some  act  remains  to  be  done 
to  put  them  in  a  deliverable  state,  why  is  it  that  the  same  re- 
sult shall  not  follow,  where  there  is  only  an  implied  warranty  \ 
Suppose  an  unconditional  sale  be  made  of  provisions,  will  not 
the  property  vest  immediately  in  the  purchaser,  or  if  the  dis- 
tant merchant  send  goods  to  the  order  of  his  correspondent 
here,  are  they  not  the  property  of  the  latter,  and  put  at  his  risk 
from  the  moment  they  are  addressed  to  him,  or  his  order,  and 
entrusted  to  the  usual  mode  of  conveyance?  If  the  law  were 
otherwise,  consequences  most  ruinous,  especially  to  purchas- 
ers, might  follow.  Goods  forwarded  from  a  distance  might  be 
seized  on  their  transit^  and  subjected  to  the  seller's  debts,  and 
this,  although  the  buyer  had  paid  for  them.  So,  the  purchaser 
of  goods  by  sample,  who  advances  his  money  previous  to  their 
inspection,  would  be  liable  to  a  similar  misfortune,  if  he  ac- 
quired no  property  in  them. 
44 
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The  rule  upon  thi&  pointy  then,  which  seems  to  us  most  con- 
sistent with  principle,  and  in  harmony  with  the  general  analo- 
gies of  the  law,  is  to  consider  the  purchaser  entitled  to  the 
goods  and  the  seller  entitled  to  the  money,-  from  the  time  the 
bargain  is  struck,  giving  to  the  former  the  right  to  refuse  to  re- 
ceive them,  or  to  reject  them,  if  upon  an  examination  made  in 
a  reasonable  time  after  the  sale,  or  receipt,  they  shall  not  agree 
"with  the  sample.  The  property  thus  passing  to  the  buyer, 
where  no  act  is  stipulated  as  a  condition  precedent  to  be  per- 
formed by  either  party,,  the  goods  are  immediately  placed  at 
his  risk,  and  the  loss  resulting  from  their  destruction  must  be 
borne  by  him,  if  they  were  of  the  quality  indicated  by  the  sam- 
ple. If  they  were  not  of  that  quality,  their  destruction  cannot 
deprive  him  of  the  right  of  repudiating  the  contract,  where  a 
reasonable  time  had  not  elapsed  for  examination^;  nor  can  it  re- 
vive that  right,  if  such  time  had  passed  previous  to  their  loss. 

With  respect  to  the  order  to  the  ware-house-man,  to  deliver 
to  Hutchinson  all  the  cotton  of  the  plaintiffs  in  store,  it  is  not 
conclusive  evidence  to  show  a  transfer  of  right;:  but  the  prima 
/acie  inference,  from  an  inspection  of  the  paper^  taken  in  con- 
nection with  the  contract,  is,  that  the  seller  intended  to  part 
with  the  possession  as  well  as  the  property,  in  favor  of  the  pur- 
chaser. Whether  the  presentation  or  acceptance  of  such  an 
order  to  the  keeper  of  the  ware-house,  was  essential  to  invest 
the  buyer  with  the  dominion  over  the  property,  and  to  perfect 
the  transfer  of  the  vendor's  right  to  the  cotton,  is  a  question 
which  will  not  admit  of  serious  controversy.  In  England,  and 
some  of  the  States  of  the  Union,  under  the  influence  of  the  17tb 
section  of  the  statute  of  frauds,  or  a  similar  enactment,  it  has 
been  held,  that  to  invest  the  vendee  with  a  title-  to  the  goods, 
the  order  must  be  presented  to  the  ware-house-man  and  ac- 
cepted by  him.  But  iij  this  country,  we  have  no  such  legisla- 
tive provision,  and  by  the  common  law,  it  is  not  necessary  to  a 
transference  of  right,  that  the  keeper  of  goods  should  agree  to 
become  the  vendee's  bailee.  The  acts  of  the  agents  of  the  de- 
fendant, very  strongly  indicate  that  it  was  supposed  the  deli- 
very order  authorized  the  defendant  to  exercise  the  entire  con- 
trol over  the  cotton,  or  they  never  would  have  marked  it  for 
him.  In  Stoveld  v.  Hughes,  14  East's  Rep.  308,  it  was  held, 
that  where  the  mark  of  goods  lying  in  a  ware-house  is  changed 


■ JANUARY  TERM,  1842. 699 

Magee  o.  Billingsley.  ^^^^ 

by  the  direction  of  the  seller  and  purchaser,  it  operates  as  an 
actual  delivery. 

The  direction  of  the  defendant,  in  the  presence  of  the  ware- 
house-man, to  his  clerks,  to  mark  no  more  cotton,  cannot 
amount  to  a  notice  to  the  plaintiff,  that  he  would  abandon  the 
contract.  The  keeper  of  the  ware-house  was  the  agent  of  the 
plaintiff,  for  the  purpose  only  of  taking  care  of  the  cotton  and 
delivering  it  to  him,  or  his  order,  and  a  notice  to  the  ware- 
house-man that  a  purchaser  had  refused  to  receive  it,  is  not  a 
notice  in  law^  to  the  plaintiff  The  letter  of  the  defendant  to 
his  broker,  does  not  amount  to  a  repudiation  of  the  conti'act ; 
at  most,  it  is  an  instruction  to  the  broker  to  rescind,  or  an  ex- 
pression of  the  defendant's  determination  to  do  so.  To  make 
such  evidence  available,  it  should  be  shown  that  there  was  some 
act  indicating  a  rescission,  communicated  to  the  plaintiff  or  his 
agent ;  such  ancillary  proof  not  being  adduced,  the  letter  was 
inadmissible,  as  it  did  not  tend  to  establish  any  material  fact. 

Having  examined  the  questions  of  law  necessary  to  be  con- 
sidered, it  remains  but  to  notice  the  charges  of  the  Court  to  the 
jury.  In  respect  to  the  first  and  second  charges,  they  are  clear- 
ly unexceptionable.  The  first  asserts  the  conceded  principle. 
that  the  purchaser  of  goods  by  sample,  may  refuse  to  receive 
them,  and  repudiate  the  purchase,  if  upon  inspection,  the  bulk 
shall  be  found  not  to  be  agreeable  to  the  sample.  The  second 
merely  affirms,  that  where  the  seller  makes  a  false  representa- 
tion as  to  the  quality  and  condition  of  goods,  the  buyer  upon 
ascertaining  it,  may  rescind  his  contract. 

The  remainder  of  the  charge  deserves  a  more  elaborate  exa- 
mination, if,  say  the  Court,  the  cotton  was  such  as  represent- 
ed when  sold,  both  as  to  quality  and  condition,  then  the  agree- 
ment to  purchase,  land  receiving  the  order  on  the  ware-house, 
was  a  sufficient  delivery  and  sale;  and  the  purchaser  was 
bound  to  take  it,  although  it  may  have  been  destroyed  by  fire 
before  its  actual  delivery.  Again:  If  the  cotton  was  to  be  re- 
weighed,  it  was  for  the  jury  to  inquire,  by  whom  was  the  re- 
weighing  to  be  done ;  if  by  the  plaintiff,  the  contract  was  not 
complete  until  it  was  done ;  if  by  the  defendant,  did  he  have 
time,  after  receiving  the  order,  to  re-weigh  the  cotton  before 
its  destruction.  These  instructions  may  be  thus  condensed : 
"  If  the  cotton,  as  to  quality  and  condition,  was  such  as  repre- 


700  ALABAMA. 


Magee  v.  Billingsley. 


sented  when  sold,  the  contract  and  order  to  the  ware-house- 
man, was  a  sale  and  delivery ;  but  the  jury  should  inquire 
whether  the  cotton  was  to  be  re-weighed,  and  by  whom ;  if  by 
the  plaintiff,  the  contract  was  incomplete  until  the  act  was 
done :  if  by  ihe  defendant,  did  he  have  time,  after  receiving  the 
order,  to  re- weigh  the  cotton  before  it  was  burnt."  Now,  al- 
though this  charge  may  not  be  correct  in  the  abstract,  yet,  as 
applied  to  the  facts  of  this  case,  it  does  not  show  an  available 
error.  This  conclusion  will  result  from  a  consideration  of  the 
nature  of  the  contract,  and  the  situation  of  the  cotton  at  the 
time  it  was  entered  into. 

On  the  23d  of  April,  1840,  Hutchinson,  a  cotton  broker  of 
Mobile,  entered  into  a  contract  with  A.  Pope  &  Son,  the  fac- 
tors of  the  defendant  in  error,  for  the  purchase  of  the  crop  of 
cotton  of  the  latter,  then  stored  in  that  city.  The  price  was 
expressly  stipulated  at  seven  and  three-eighth  cents  per  pound; 
the  place  where  the  cotton  was  stored  was  known,  but  the  pre- 
cise number  of  bags  was  not,  though  supposed  to  be  above  se- 
ven hundred.  Pope&  Son,  on  the  17th  of  April,  caused  their 
weigher  to  weigh  a  part  of  the  cotton,  and  the  residue  was 
w^eighed  between  that  day  and  the  day  of  sale.  At  the  time 
the  contract  was  made,  nothing  was  said  about  re-weighing 
the  cotton ;  but  Hutchinson  declared  in  his  evidence  to  the  ju- 
ry, that  he  stated  to  Pope,  on  the  morning  of  the  24th  April, 
that  he  would  require  the  cotton  to  be  re-weighed  ;  Pope  testi- 
fied, that  he  had  no  recollection  of  any  such  conversation. — 
Hutchinson  also  made  the  same  requirement  of  the  weighers  in 
the  employment  of  the  messrs  Pope,  who  stated  to  him  that 
the  cotton  had  been  weighed  but  a  short  time  previously,  to 
which  he  made  no  reply.  Hutchinson  testified  to  the  jury,  that 
it  was  his  custom  to  have  cotton,  purchased  by  him,  weighed 
by  the  weigher  of  the  seller. 

The  contract  was  perfected  on  the  23d  of  April ;  what  pass- 
ed between  the  agents  of  the  parties  on  the  succeeding  day, 
cannot  modify  it,  but  can  only  serve  to  explain  the  sense  in 
which  it  was  understood  by  them,  and  as  declaratory  of  the 
terms  and  conditions  attached  to  it.  The  agreement  was  to 
purchase  an  entire  crop  of  cotton  then  present,  without  refer- 
ence to  quantity,  at  a  certain  price  per  pound,  all  of  which  had 
been  weighed  by   a  public  weigher  within  seven  days  prece- 
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ding.  No  stipulation  is  made  for  a  credit  j  but  the  money  is  to 
be  paid  when  called  for  within  a  few  days.  The  effect  of  this 
contract,  especially  when  coupled  with  the  deUvery  order  to 
the  ware-house-man,  vested  the  property  in  the  buyer,  and  au- 
thorized the  seller  to  demand  the  money.  Weighing  was  not 
annexed  as  a  term,  the  performance  of  which  was  necessary  to 
consummate  the  sale;  and  the  law  would  not  imply  it,  in  the 
absence  of  proof,  showing  that  it  was  contemplated  by  the 
parties,  inasmuch  as  it  was  not  necessary  to  fix  the  aggregate 
price. 

It  cannot  be  said  that  the  interpretation  of  the  contract 
should  have  been  referred  to  the  jury,  and  the  duties  it  injoin- 
ed  upon  the  parties  respectively,  ascertained  by  them  ;  for  as- 
suming the  evidence,  so  far  as  it  went  to  defeat  a  recovery,  to 
be  true,  and  making  therefrom  all  reasonable  deductions  in  the 
defendant's  favor,  yet  there  is  nothing  to  authorise  the  inference 
that  the  contract  contemplated  the  cotton  should  be  weighed 
before  the  right  of  property  vested  in  him.  The  absence  of 
proof  on  this  point,  authorised  the  Court  to  assume  the  decision 
of  the  law. 

That  Hutchinson  knew  the  cotton  had  been  weighed  previous 
to  his  purchase,  is  indicated  by  his  declaration  to  Pope  and  his 
weigher,  that  he  should  require  it  to  be  re-weighed.  But  nei- 
ther that  requisition,  or  his  custom,  as  he  expresses  it,  to  have 
cotton  purchased  by  him  re-weigded  by  the  seller's  weigher, 
can  have  the  effect  of  introducing  a  condition  into  the  contract, 
to  which  the  Messrs.  Pope  had  not  previously  assented. 

We  do  not  intend  to  be  understood  as  deciding,  that  it  was 
not  entirely  competent  for  the  purchaser,  had  he  so  elected,  to 
have  had  the  cotton  re-weighed,  and  claim  a  deduction  for  any 
deficiency  between  the  true  weights  at  the  time  of  the  sale  and 
those  previously  ascertained ;  and  if  the  variance  should  be 
found  to  be  very  great,  or  disproportionately  to  lessen  the  va- 
lue of  the  entire  lot  in  market,  we  will  not  say  that  it  would 
not  be  allowable  to  repudiate  the  purchase-  The  facts  of  this 
case  do  not  require  us  to  consider  these  questions.  The  legal 
proposition  which  we  maintain  is  this,  when  a  contract  is  en- 
tered into  for  the  sal6  of  an  entire  crop  of  cotton,  or  a  certain 
number  of  bales  (of  defined  marks)  then  in  store  where  the 
contract  is  made,  all  of  which  had  been  weighed  but  a  few  days 
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previously,  it  is  not  indispensable  to  complete  the  sale,  that  the 
cotton  should  be  re-weighed,  unless  the  parties  by  express  stip- 
ulation, make  it  necessary,  or  it  be  shown  by  proof  that  such  is 
the  usage  of  trade.  There  is  an  entire  absence  of  proof,  show- 
ing aftiy  mercantile  usage  on  this  point,  and  we  cannot  intend 
that  there  is  any  which  could  change  the  legal  meaning  of  the 
contract.  The  evidence  of  the  ware-house-man,  as  to  the  time 
when  the  property  vested  in  the  purchaser,  and  the  effect  of 
the  delivery  order,  could  have  no  influence  in  determining  the 
law.     It  was  merely  a  declaration  of  his  opinion. 

If  re-weighing  the  cotton  was  a  term  of  the  contract,  it  was 
certainly  one  in  which  each  party  was  alike  interested,  and, 
consequently,  could  not  be  waived  by  either  without  the  assent 
of  the  other.  But  the  evidence  shows  that  the  seller  did  not  re- 
gard it  as  essential,  and  the  fact  of  the  purchaser  examining  and 
placing  the  shipping  mark  upon  a  number  of  the  tales,  without 
manifesting  an  intention  to  re-weigh  them,  would  seem  rather 
to  indicate  that  it  was  not  a  pre-requisite  to  investing  him  with 
the  property  in  the  thing. '  We  do  not  mention  this  ktler  cir- 
cumstance, as  furnishing  an  argument  entitled  to  great  weight 
in  itself,  but  rather  confirmatory  of  others. 

Taking,  then,  the  contract  to  have  been  such  as  we  think  it 
was,  and  it  will  follow  that  the  portion  of  the  charge  in  respect 
to  the  re- weighing,  either  by  the  plaintiff  or  defendant,  was  un- 
called for,  and  wholly  abstract.  It  could  not  have  prejudiced, 
but  was  rather  calculated  to  benefit  the  plaintiff  in  error,  in  re- 
ferring to  the  jury  an  inquiry  which  the  facts  did  not  suggest, 
and  making  the  liability  of  the  purchaser  dependent  upon  a 
consideration  which  the  law  did  not  attach  to  the  contract. — 
The  charge  interposed  difficulties  to  a  recovery,  which  the  con- 
tract, correctly  interpreted,  did  not;  but  the  misapprehension 
of  the  lavv  could  not  possibly  have  injured  the  party  complain- 
ing of  it,  and  as  it  was  upon  a  point  foreign  to  ^the  evidence,  he 
cannot  avail  himself  of  it  on  error. 

In  referring  to  the  argument  of  counsel,  the  Court  say,  "The 
plaintiff's  counsel  contends,  that  if  defendant  had  a  right  to  re- 
scind the  contract,  he  was  bound  to  notify  the  plaintiflJ",  or  his 
agent,  of  his  determination  to  do  so,  at  the  earliest  practicable 
time.  In  this  I  entirely  agree,  and  it  is  for  you  to  say,  whether 
between  the  time  of  the  delivery  of  the  order  to  the  defendant 
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and  tlie  discovery  that  the  cotton  was  not  such  as  represented 
by  samples  and  assurances,,  he  had  a  reasonable  time  before 
the  cotton  was  destroyed,  to  give  notice  of  his  determination 
to  the  plaintiff."  It  was  argued  that  the  judge,  in  declaring  his 
acquiescence  in  the  argument  of  the  plaintiff's  counsel,  required 
of  the  defendant  greater  diligence  than  the  law  exacted,  in  or- 
der to  rescind  the  contract  This  objection  might  be  well 
founded,  if  the  judge  had  said  nothing  more  than  to  express  his 
concurrence  in  the  argument ;  but  he  goes  farther,  and  very  ex- 
plicitly informs  the  jury,  that  a  reasonable  time  was  to  be  aK 
lowed  to  the  defendant  to  give  notice  to  the  plaintiff  of  the  aban- 
donment of  the  contract,  after  the  defectiveness  of  the  cotton 
was  ascertained. 

The  entire  charge  properly  refers  the  questions  of  fact  to 
the  jury,  while  the  Judge,  in  terms  very  intelligible,  informs 
them  what  is  the  law  as  applicable  to  the  facts.  In  itself,  it 
was  not  calculated  to  mislead  the  jury,  to  the  prejudice  of  the 
plaintiff  in  error ;  if  either  party  thought  it  too  inexplicit,  addi- 
tional or  explanatory  instructions  should  have  been  prayed. — 
The  points  here  j'aised  upon  the  assignment  of  errors,  when 
considered  in  reference  to  the  evidence,  cannot  be  said  to  have 
been  erroneously  adjudged  by  the  County  Court ;  and  it  is  not 
our  province  to  inquire,  whether  the  verdict  of  the  jury  was 
«uch  as  it  should  have  been  upon  the  facts  disclosed  in  the  bill 
of  exceptions.  If  the  jury  improperly  weighed  the  evidence, 
or  misapprehended  the  law  as  applicable  to  it,  the  defendant 
should  have  asked  a  new  trial. 

This  closes  the  view  which  we  have  thought  it  proper  to 
take  of  this  interesting  and  important  cause ;  if  we  have  erred. 
it  is  not  because  we  have  not  sufficiently  examined  it,  but  from 
our  inability  to  understand  the  grave  and,  to  some  extent,  novel 
questions  it  presents.  The  result  is,  the  judgment  of  the  coun- 
ty Court  is  affirmed. 

GOLDTHWAITE,  J. — I  do  not  concur  in  the  opinion  just 
pronounced,  and  will  briefly  state  the  reasons  which  lead  my 
mind  to  a  different  conclusion  from  the  judgment  of  the  Court. 

There  can  be  no  stronger  illustration  than  is  afforded  by  this 
case,  of  the  necessity  for  fixed  and  certain  rules,  by  which  to 
ascertain  the  precise  period  at  which  the  seller  parts,  and  the 
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buyer  becomes  invested,  with  the  right  of  property  in  a  person- 
al chattel.  Bat  this  necessity  does  not  arise  from,  nor  are  these 
rules  chiefly  governed  by,  the  peculiar  situation  of  these  par- 
ties. It  most  frequently  happens  that  creditors,  insurers  or 
subsequent  purchasers,  are  as  much  interested  as  the  parties 
themselves. 

Such  rules,  indeed,  have  long  since  obtained,  and  in  my 
opinion,  are  amply  sufficient  to  guide  us;  correctly  in  all  cases 
which  can  possibly  occur.  One  of  the  rules,  coeval  with  th6 
common  law,  is,  that  if  one  presently  agree  to  buy  from  ano- 
Uier,  and  pay  him  a  specified  price  for  his  goods,  and  he  agrees 
to  take  it,  the  property  of  the  goods  is  transferred  without  any 
delivery,  though  the  purchaser  is  not  entitled  to  the  possession,, 
until  he  has  paid  the  price  to  the  seller.  This  is  an  absolute 
sale. 

Another  rule  equally  clear,  admitted  by  all  writers  upon  the 
subject  of  sales,  is  that  there  may  be  conditional  sales,  and 
that  in  all  such,  no  present  right  of  property  passes  lo  the  buy- 
er, but  it  remains  in  the  seller  until  the  sale  is  divested  of  the 
condition.  And  I  apprehend  in  these  conditional  sales  the 
contract  is  perfectly  binding  between  the  parties,  although  it 
may  never  be  executed.  The  right  of  property,  however,  re- 
mains with  the  seller,  and  notwithstanding  his  contract,  the 
goods  may  be  seized  by  his  creditor,  or  may  be  sold  by  him 
to  another  purchaser  who  may  be  invested  with  the  title  by 
this  subsequent  sale,  and  the  only  remedy  of  the  injured  party 
is  by  an  action  on  the  contract. 

-  /  I  also  think  there  is  a  marked  distinction  between  a  condi- 
tional sale,  and  a  sale  with  warranty,  whether  the  warranty 
be  express  or  implied  only.  In  the  first  case,  the  matter  is  in 
cotitract  until  the  acceptance  of  the  goods  by  the  purchaser,  if 
the  condition  is  for  his  benefit,  or  by  its  performance,  if  the 
condition  is  for  the  benefit  of  the  seller ;  but  in  the  other,  the 
contract  is  executed  and  the  purchaser  has  his  remedy  on  the 
warranty,  without  any  act  to  be  done  by  either  party;  or,  ac- 
cording to  the  more  modern  rule,  he  may  rescind  the  contract 
and  claim  a  return  of  the  purchase  moneys  by  returning  the 
goods  when  these  do  not  correspond  with  the  warranty. 

With  these  rules  in  view,  I  will  proceed  to  the  examination 
of  this  case  as  it  is  disclosed  by  the  bill  of  exceptions.    It  is  ev- 
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idently  the  ordinary  case  of  a  sale  by  sample,  without  any 
present  delivery  of  the  bulk . 

When  goods  are  sold  by  sample,  and  there  is  a  delivery  of  the 
bulk,  without  examination,  I  apprehend  nothing  can  be  more 
clear,  than  that  the  property  of  the  goods  is  at  once  invested 
in  the  purchaser,  and  he  is  thrown  upon  his  contract  on  the 
impHed,  warranty  if  the  bulk  does  not  correspond  with  the 
samples;  or  he  may  return  the  goods,  according  to  some  mo- 
dern cases,  and  sue  for  the  money  paid. 

But  where  there  is  no  present  delivery,  it  seems  to  be  con- 
ceded by  all  the  adjudicated  cases,  that  the  purchaser  always 
has  the  right  to  inspect  the  bulk,  in  order  to  ascertain  whether 
it  corresponds  with  the  sample,  and  to  refuse  to  receive  the 
commodity,  if  it  does  not  so  correspond.  It  is  not  my  purpose 
to  review  any  of  the  many  cases  in  support  of  this  rule;  it  will 
be  sufficient  to  refer  to  one  only,  because  the  existence  of  such 
a  rule  is  decisive,  in  my  opinion,  to  show  that  this  case  was 
put  to  the  jury  upon  a  false  principle.  The  case  I  refer  to  is 
Hibbert  v.  Shee,  1  Camp.  113:  where  it  is  said  the  legal  mode 
of  dealing  is,  that  if  the  article  agreed  on,  is  not  furnished,  the 
purchaser  may  reject  it  and  keep  his  money  in  his  pocket. 
This  indeed  is  too  obvious  to  require  sanction  from  decision; 
but  the  consequences  which  flow  from  this  rule  of  reason,  as 
well  as  of  law,  seem  to  me,  to  furnish  that  which  ought  to  gov- 
ern this  case. 

If  the  purchaser  has  a  right  to  reject  goods  when  they  do 
not  correspond  with  the  sample,  this  shows  conclusively,  that 
the  property  is  not  vested  in  him  by  the  purchase,  for  it  seems 
to  involve  a  contradiction  in  meaning,  to  say  that  one  may  re- 
fuse to  accept  that  which  the  law  has  already  cast  on  him. 

It  is  important  to  bear  in  mind  that  we  are  not  now  discus- 
sing the  question  how  far  a  purchaser,  who  capriciously,  or 
without  good  cause,  refuses  to  pay  for  goods  purchased  by 
sample,  but  we  are  endeavoring  to  ascertain  what  is  the  law 
between  these  parties,  and  on  which  of  them  it  casts  this  loss. 
It  has  already  been  shown,  that  the  right  to  examine,  is  insep- 
arable from  a  sale  by  sample  where  there  is  no  delivery,  and  I 
cannot  imagine  a  case,  in  which  a  loss,  such  as  this,  ought  to 
fall  on  the  purchaser  until  he  has  accepted  the  goods.  If  he 
delays  examination,  it  always  is  within  the  power  of  the  ven- 
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dor,  to  fix  his  liability  by  an  offer  of  them,  as  it  also  is,  if  he  ca- 
priciously or  without  cause,  rejects  them. 

It  is  not  the  least  conclusive  view  to  my  mind,  that  the  pur- 
chaser has  no  sure  method  to  guard  himself  by  insurance,  from 
loss,  until  he  has  determined  the  goods  to  be  his  by  an  examina- 
tion, or  by  taking  them  into  his  possession.  Is  it  for  one  mo- 
ment to  be  imagined  that  Magee  was  bound  to  insure  this  cot- 
ton from  fire  before  he  had  made  the  examination  ?  or  was  he 
bound  to  do  so,  when  upon  that  examination  he  had  refused  to 
receive  it  ?  On  the  other  hand,  let  it  be  supposed  that  Billings- 
ley  was  insured,  and  this  case,  instead  of  being  as  it  is,  was  a 
defence  by  the  insurers,  on  the  ground  that  he  had  parted  with 
the  property.  Ought  such  a  defence  to  prevail?  And  yet,  it 
seems  to  me,  there  would  be  nothing  novel  in  these  proposi- 
tions if  the  true  rule  is  ascertained  by  the  judgment  of  this  case. 

I  have  previously  said  that  the  necessity  for  clear  and  defi- 
nite rules  upon  this  subject,  do  not  arise  merely  out  of  the  rela- 
tion of  the  parties  to  the  contract,  nor  are  they  chiefly  govern- 
ed by  that  relation,  because  creditors,  insurers  and  subsequent 
purchasers  most  frequently  are  immediately  interested  in  such 
rules.  This  is  apparent  from  the  numerous  cases  in  which 
such  persons  are  found  to  be  parties  to  the  contest ;  but, 
under  the  rule  as  declared  by  the  Court,  I  can  conceive  of  no 
case  in  which  such  persons  could  be  heard.  A  creditor  of  the 
seller,  certainly  ought  not  to  be  permitted  to  seize  the  article 
sold  when  it  does  not  correspond  with  the  sample,  for  the  rea- 
son that  the  purchaser  may  waive  the  defect.  Yet  in  such  a 
case,  if  the  article  is  destroyed,  the  loss  falls  on  the  seller  ac- 
cording to  the  judgment  in  this  case. 

Again,  the  purchaser  is  covered  by  an  open  policy  against 
the  risk  of  fire:  is  it  possible  that  the  insurer  ought  to  be  allow- 
ed to  contest  the  right  to  recover  when  destruction  ensues,  be- 
cause the  bulk  does  not  correspond  with  the  sample,  and  there- 
fore, as  he  might  insist,  the  property  yet  belonged  to  the  seller? 
I  cannot  think  such  is  the  law.  although  these  consequences 
seem  to  flow  from  this  decision. 

Conceding  the  interpretation  which  is  given  to  the  charge  of 
the  County  Court  by  this  Court,  to  be  correct,  and  that  it  must 
be  understood  as  instructing  the  jury  "that  if  the  cotton  as  to 
quality  and  condition,  was  such  as  represented  when  sold,  then 
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the  contract  and  order  to  the  warehouse-man,  was  a  sale  and 
delivery."  I  think  it  is  erroneous  for  the  reasons  I  have  be- 
fore slated,  that  the  sale  was  nothing  but  a  contract  until  the 
acceptance  of  the  cotton  by  the  purchaser,  and  if  destroyed 
previous  to  such  acceptance,  it  then,  in  contemplation  of  law, 
belonged  to  the  seller,  whatever  may  have  been  his  right  of 
action  against  the  purchaser  for  refusing  to  receive  it.  In  ad- 
dition to  this  error,  I  think  the  question  of  delivery  growing 
out  of  the  giving  of  the  order,  was  not  a  question  of  law,  as 
in  effect  considered  to  be  by  the  County  Court,  but  a  question 
of  fact,  to  be  determined  by  the  jury  according  to  the  intention 
of  both  parties  in  giving  and  receiving  it. 

I  have  before  said  that  we  were  not  now  considering  wheth- 
er the  plaintiff  may  not  be  entitled  to  a  verdict  upon  the  con- 
tract of  sale,  if  the  cotton  corresponded  with  the  sample  and 
description-  and  was  placed  at  his  risk  by  a  tender;  however 
this  may  be  as  the  case  was  put  to  the  jury,  on  what  I  consider 
to  be  an  erroneous  ground,  I  think  the  judgment  ought  to  be  re- 
versed. 


^ATKINS  v.  Bassett  and  wife. 
Same  v.  Manning  and  wife. 
Same  v.  Sa3ie. 

1.  When  a  judgment  is  improperly  rendered  against  an  administrator,  the  sta- 
tute judgment  consequent  on  a  return  of  an  execution  not  satisfied,  is  void 
also. 

2.  No  execution  can  issue  against  the  sureties  of  an  executor  or  administrator, 
until  the  return  of  an  execution  unsatisfied,  against  the  principal  in  the  ad. 
ministration  bond. 

3.  If  such  execution  issues  improperly,  it  may  be  quashed,  but  no  writ  of  error 
can  be  prosecuted  to  reverse  it. 

Error  to  the  County  Court  of  Madison. 

ORMOND,  J. — These  cases  are,  in  all  respects,  like  the  pre- 
ceding cases  of  Taliaferro  v.  Bassett  and  wife  and  others,  ex- 
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cept  that  those  are  prosecuted  by  the  surviving  surety  to  the 
administration  bond  of  Polly  Thompson,  executrix  of  Asa 
Thompson. 

Upon  the  return  of  the  execution  which  issued  on  the  judg- 
ments V.  Taliaferro  as  the  administrator,  de  bonis  non  of  Polly 
Thompson,  of  no  property  found  of  Polly  Thompson  in  the 
hands  of  the  administrator,  an  execution  issued  against  the 
plaintiff  in  error,  and  another  (since  dead)  as  the  sureties  of 
Polly  Thompson  to  the  bond  executed  by  her  as  executrix  of 
Asa  Thompson  deceased. 

This  is  supposed  to  be  authorised  by  the  statute ;  (Aik.  Dig. 
253,  §  40.)  "  Whenever  any  execution  shall  have  issued  on 
any  decree  made  by  the  Orphans'  Court,  and  final  settlement  of 
the  accounts  of  executors,  administrators  and  guardians,  and  is 
returned  by  the  sheriff,  *  no  property  found,'  generally,  or  as  to 
a  part  thereof,  execution  may  and  shall,  forthwith,  issue  against 
the  sureties  of  such  executors,  administrators  or  guardians." 

It  has  been  shown  by  the  examination  of  the  preceding  cases 
before  referred  to,  that  there  was  no  power  in  the  Court  to 
render  judgment  against  Taliaferro,  the  administrator,  de  bonis 
non  of  Polly  Thompson,  not  only  because  the  County  Court 
of  Madison  had  no  jurisdiction,  but  also  because  there  was  no 
authority  to  proceed  against  him  at  law  for  the  devastavit  of 
Polly  Thompson :  As,  therefore,  the  judgment  was  unauthor- 
ised, the  statutory  judgment  consequent  on  a  return  of  the  ex- 
ecution unsatisfied,  is  void  also. 

But  independent  of  this,  it  is  quite  clear,  that  the  execution, 
to  have  the  effect  ascribed  to  it  by  the  statute,  must  issue  against 
the  person  who,  as  principal,  executed  the  bond ;  any  other  con- 
struction would  make  the  statute  productive  of  the  greatest  in- 
justice, as  it  is  only  on  failure  of  effects  of  the  principal  that  the 
surety  is  liable  to  an  execution. 

But  although  the  execution  is  utterly  void,  the  writs  of  error 
must  be  dismissed,  which  has  issued  in  these  cases.  A  writ  of 
error  will  not  lie  on  these  statute  judgments.  If  in  such  a  case 
an  execution  improperly  issues,  it  may  be  superseded  and 
quashed  ;  or  if  the  bond  upon  which  the  statute  judgment  is 
founded  is  a  forgery,  relief  may  be  had  in  Chancery.  Exparte 
Tarlton,  2  Ala.  Rep.  35.  and  Taylor  v.  Powers,  ante,  285. 

Let  the  writs  of  error  which  issued  in  these  cases,  be  dismissed. 
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McCartney  v.  The  Branch  Bank  at  Huntsville. 

1.  If  an  affidavit  is  actually  sworn  lo  before  the  justice  who  issues  the  attach- 
ment, his  omission  to  certify  the  affidavit,  will  not  vitiate  the  proceedings. 

2.  Although  the  affidavit  states  that  the  defendant  will  be  indebted,  yet,  if  it 
shows  other  facts,  as  by  setting  out  the  date  and  time  of  payment  of  the  note 
from  which  the  indebtedness  arises,  it  will  be  considered  as  if  a  present  indebt- 
edness we»  sworn  to  in  direct  terms. 

Writ  of  error  to  the  Circuit  Court  of  Madison  county. 

THIS  suit  was  commenced  by  attachment,  and  on  its  return, 
the  defendant  pleaded  in  abatement,  after  craving  oyer  of  the 
affidavit,  on  which  the  attachment  is  founded  as  follows: 

1.  That  the  supposed  affidavit  is  not,  nor  is  any  part  thereof, 
in  the  hand  writing  of  the  said  justice  of  the  peace;  nor  is  the 
same  certified  by  the  said  Joseph  A.  T.  Acklin,  or  by  any  other 
justice  of  the  peace  for  the  county  aforesaid,  as  having  been 
sworn  and  subscribed  by  the  said  Stephen  S.  Ewing,  President 
of  the  said  Branch  Bank,  or  by  any  other  person ;  nor  was  there 
any  such  affidavit  in  writing,  as  the  statute  in  such  case,  made 
and  provided,  requires,  made  before  the  said  original  attach- 
ment was  issued,  before  the  said  Joseph  A.  T.  Acklin,  or  any 
other  justice  of  the  peace  of  the  said  county,  and  by  him  re- 
turned to  the  said  Court,  with  the  said  writ  of  attachment,  and 
this  he  is  ready  to  verify;  wherefore,  he  prays  judgment  of  the 
said  writ  of  attachment,  and  that  the  same  may  be  quashed. 

2.  Because  the  writ  of  attachment  was  sued  out  without  the 
said  justice  of  the  peace  having  first  required  the  plaintiff,  or 
their  agent,  &c.  before  issuing  the  same,  to  make  an  affidavit  in 
writing,  setting  forth  any  sufficient  cause  or  ground  within  the 
purview  and  meaning  of  the  statute,  in  such  case  made,  &c., 
to  authorise  the  said  justice,  «fcc.,  to  issue  the  same;  nor  did  the 
said  justice,  &;c.,  take,  before  issuing  the  said  attachment,  and 
return  with  the  same  to  the  clerk's  office  of  this  Court,  any 
such  affidavit  in  writing,  as  is  required  by  the  statute,  &c.,  to  be 
made  by  the  party  applying  for  the  same,  his  agent,  «fec.,  before 
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issuing  said  attachment;  and  this  he  is  ready  to  verify ;  where- 
fore, &c. 

The  affidavit  set  out  in  oyer,  is  in  these  words  r 
The  State  of  Alabama, 

Madison  County,  to  wit:^ 

Before  me,  Joseph  A.  T.  AckUn,  a  justice  of  the  peace,  in  and 
for  the  county  aforesaid,  personally  appeared  Stephen  S.  Bw- 
ing,  President  of  the  Branch  of  the  Bank  of  the  State  of  Alabama 
at  Huntsville,  who  being  duly  sworn,  deposeth  and  saith,  that 
John  McCartney  will  be  indebted  to  said  Branch  Bank,  in  the 
sum  of  fourteen  hundred  and  fifty-three  dollars  and  seventeen 
cents,  by  note  for  that  amount,  dated  9th  Nov.  1840,  due  120 
days  thereafter,  and  that  the  said  John  McCartney  is  about  to 
remove  out  of  this  State,  so  that  the  ordinary  process  of  law 
cannot  be  served  on  him,  and  that  an  attachment  is  not  sued 
out  for  the  purpose  of  vexing  or  barrassing  the  defendant. 

(Signed,)  STEPHEN  S.  EWING,  Pre&'t, 

Sworn  to  and  subscribed  before  me,  ^ 

this  8th  day  of  April,  1841.  > 

_,J.R      ) 

The  replication  to  the  first  plea  asserts,  that  before  the  at- 
tachment was  sued  out,  an  affidavit  was  made,  signed  and 
sworn  to,  before  Joseph  A.  T.  Acklin,  a  justice,  &c.,  by  Stephen 
S.  Ewing,  &c.,  describing  the  affidavit  in  the  same  manner  as 
it  is  set  out  in  oyer,  but  omitting  to  state  that  it  was  certified 
by  the  justice.     This  replication  concludes  to  the  country. 

The  replication  to  the  secoud  plea,  states  the  substance  of 
the  affidavit,  and  shows  the  indebtedness  in  the  same  manner 
as  therein  described,  and  also  concludes  to  the  country. 

The  defendant  demurred  to  these  replications,  and  the  Court 
overruled  the  demurrer,  and  directed  the  defendant  to  plead 
over,  which  he  refusing  to  do,  judgment  was  given  for  the 
plaintiff. 

It  should  be  remarked,  that  the  same  questions  presented  by 
the  pleas  in  abatement,  were  presented  on  a  motion  to  quash  the 
attachment,  previous  to  pleading  the  pleas,  which  motion  was 
likewise  overruled. 

The  defendant  now  prosecutes  his  writ  of  error,  and  assigns 
the  overruling  of  the  motion  to  quash,  and  the  sustaining  of  the 
replication  as  error. 
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Huntington,  for  the  plaintiff  in  error. 
McClung,  contra. 

GOLDTHWAITE,  J.— The  motion  to  quash  the  attach- 
ment, is  settled  against  the  plaintiff  in  error,  by  the  case  of 
Lowry  v.  Stowe,  7  Porter,  483,  and  we  think  that  he  cannot 
avail  himself  of  the  irregularity  of  the  justice  in  omitting  to  sign 
his  name  in  attestation  of  the  affidavit. 

The  plea  is  fully  answered  by  the  replication,  which  asserts 
that  the  affidavit,  in  point  of  fact,  was  regularly  sworn  to  and 
subscribed  before  the  justice  of  the  peace,  who  issued  the  at- 
tachment. It  would  have  been  more  regular  for  the  justice  to 
have  certified  the  affidavit,  but  we  are  not  prepared  to  say,  that 
his  omission  to  do  so,  necessarily  vitiates  the  proceedings. 

The  allegation  of  indebtedness  in  the  affidavit,  is  also  suffi- 
ciently certain ;  although  it  speaks  in  the  conditional  mode,  the 
reference  to  the  date  and  time  of  payment  of  the  note,  excludes 
all  inference  that  the  debt  was  not  due  when  the  attachment 
was  issued.  It  asserts  that  the  defendant  would  be  indebted 
by  note  dated  PthNov.  1840,  payable  120  days  after  date;  this 
shows  a  debt  due  in  March,  1841,  and  the  affidavit  is  made 
in  April  of  the  same  year. 

We  have  not  been  able  to  perceive  that  there  is  any  error  in 
the  record,  and  the  judgment  is  affirmed. 


712  ALABAMA. 


Reid,  sheriff,  &c.  v.  The  Planters'  and  Merchants'  Bank  of  Mobile. 


Reid,  sheriff,  &c  and  his  sureties  v.  The  Planters'  and 
Merchants'  Bank  of  Mobile. 

1.  In  a  motion  against  a  sheriff  and  his  sureties  for  failing  to  pay  over  money 
collected  upon  an  execution,  notice  to  the  former  is  sufficient  to  authorise 
a  judgment  against  all  of  them. 

2.  In  a  proceeding  againsta  sheriiFand  his  sureties  for  failing  to  pay  ovef  money 
collected  on  execution,  unless  it  Js  expressly  or  impliedly  waived,  the  fact  of 
suretyship  mus't  appear  from  the  record  to  have  been  proved  to  the  Court-  But 
if  the  sureties  appear  and  submit  the  case  to  a  jury,  their  suretyship  need  not 
be  proved,  unless  they  have  denied  the  execution  of  the  sheriff's  bond  by 
plea. 

3.  The  plea  of  "  not  guilty"  by  the  sheriff  to  the  motion  against  himself  and 
sureties,  does  not  relieve  the  plaintiff  from  the  necessity  of  proving  the  surety, 
ship  of  the  latter  in  order  to  charge  them. 

Writ  of  error  to  the  Circuit  Court  of  Mobile. 

IN  the  record  we  find  a  notice  in  which  is  described  a  writ 
of  Jieri  Jacias,  at  the  suit  of  the  defendant  in  error,  against 
James  Walsh  and  JVilliam  C.  Baldwin,  issued  on  a  judgment 
rendered  by  the  Circuit  Court  of  Mobile.  This  execution  it  is 
alleged,  issued  on  the  10th  June,  184,0,  for  fifteen  hundred  and 
eleven  dollars  and  fifty-five  cents,  with  interest  to  be  collected 
thereon,  from  the  5th  of  May,  preceding  its  issuance;  and  also 
the  further  sum  of  eight  dollars  and  twenty-five  cents,  adjudg- 
ed and  taxed  as  costs  of  suit ;  and  was  made  returnable  on  the 
sixth  Monday  after  the  third  Monday  in  September,  one  thou- 
sand eight  hundred  and  forty.  It  is  then  alledged  that  the 
execution  was  duly  placed  in  the  hands  of  Reid,  as  sheriff  of 
Montgomery  county,  who  has  returned  the  same  "  satisfied," 
and  failed  to  pay  over  the  money  on  application  therefor.  The 
notice  then  informs  the  sheriff  that  a  motion  will  be  made  at 
the  Circuit  Court  of  Mobile,  to  be  holden  on  the  third  Monday 
of  April,  1841,  by  the  defendant  in  error,  for  a  judgment  against 
him  and  Peter  C.  Harris,  Joseph  Fitzpatrick,  William  Graham, 
Nimrod  E.  Benson,  John  Martin  and  Thomas  Molton,  his  se- 
curities, for  the  aforesaid  sum  of  fifteen  hundred  and  nineteen 
dollars  and  seventy-five  cents,  with  interest  on  the  judgment 
'till  its  collection  by  the  sheriff,  together  with  five  per  cent. 
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damages  thereon  for  each  and  every  month  after  the  15th  of 
April,  1841,  that  being  the  day  on  which  the  same  was  deman- 
ded. 

The  notice  was  served  on  Reid  alone,,  who  by  his  counsel, 
pleaded  "  not  guilty"  thereto. 

At  the  term  of  the  Court  at  which  the  notice  stated  the  mo- 
tion would  be  made,  a  judgment  was  rendered  as  follows,  viz : 
"  The  Planters'  and  Merchants'  Bank  of  Mobile. 
^    .  V. 
J.  W.  T.  ileid. 

This  day  came  the  parties  by  their  attornies,  and  it  appear- 
ing to  the  satisfaction  of  the  Court,  that  a  writ  of  execution 
issued  out  of  this  Court,  bearing  test  the  lOth  day  of  June,  1840, 
and  returnable  to  the  next  term  of  this  Court,  to  be  holden  on 
the  first  Monday  after  the  fourth  Monday  of  October,  1840,  in 
favor  of  said  Bank,  and  against  James  Walsh  and  William  D. 
Baldwin,  for  the  sum  of  fifteen  hundred  and  eleven  dollars  and 
fifty-five  cents,  and  eight  dollars  and  twenty-five  cents  costs;  and 
it  further  appearing  to  the  Court,  that  said  Reid  was  at  the  time, 
sheriff  of  Montgomery  county  in  said  State,  and  that  said  exe- 
cution was  directed  to  said  sheriff',  and  that  the  money  specifi- 
ed therein  had  been  made  by  the  said  sheriff":  Thereupon, 
came  a  jury  to  wit:  Robert  W.  Smith  and  eleven  others,  who 
being  elected  well  and  truly  to  try  the  issue  joined,  upon  their 
oaths  do  say,  we  the  jury  find  for  the  plaintiff",  and  assess  the 
damages  at  fifteen  hundred  and  ninety-five  dollars  and  forty- 
five  cents.  It  is  therefore  considered  by  the  Court,  that  the 
said  Bank  recover  from  the  said  J.  W.  T.  Reid,  sheriff"  as  afore- 
said, and  his  securities  in  his  official  bond,  Peter  C.  Harris,  Jo- 
seph Fitzpatrick,  W.  Graham,  N.  E.  Benson,  John  Martin  and 
Thomas  Molton,  the  aforesaid  sum  of  fifteen  hundred  and  nine- 
ty-five dollars  and  forty-five  cents  damages,  by  the  jury  afore- 
said assessed,  together  with  the  costs  in  this  behalf  expended." 

Campbell,  for  the  plaintiffs  in  error. 
B.  F.  Porter,  for  the  defendant. 

COLLIER,  C.  J. — It  is  insisted  that  the  judgment  of  the 
Circuit  Court  is  erroneous, 
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1.  Because  no  notice  of  the  motion  was  given  to  the  sureties 
of  the  sheriff. 

2.  Because  the  jury  did  not  find  by  their  verdict,  who  were 
the  sureties;  nor  does  the  record  show,  that  any  proof  on  this 
point,  was  adduced  to  the  Court. 

1.  In  Broughton,  ei  al.  v.  Tlie  State  Bank.  6  Porter's  Rep, 
48,  this  Court  considered  it  a  settled  question,  that  in  a  motion 
against  a  sheriff  and  his  sureties  for  failing  to  pay  over  money 
collected  upon  an  execution,  notice  to  the  former  was  sufficient 
to  authorise  a  judgment  hot  only  against  him,  but  his  sureties 
also:  see  McWhorter,e^  al.  v.  Marr's,  Minor's  Rep.  376;  Neal, 
e^  aZ.  v.. Caldwell,  3  Stewart's  Rep.  134.       ^ 

2.  No  objection  is  made  to  the  judgment  so  far  as  it  is  to  op~ 
erate  against  the  sheriff  alone,  but  the  question  is,  do  the  facts 
recited  in  the  record  sustain  it  as  against  the  sureties.  In  Mc- 
Whorter,  et  al.  v.  Marr's,  Minor's  R.ep.  376 :  it  was  decided 
that  in  a  .proceeding  by  motion  against  a  sheriff  and  his  sureties 
for  the  failure  to  return  ayi  execution,- it  was  indispensably  ne- 
cessary, unless  expressly  or  impliedly  waived,. that  the  indi- 
viduals sought  to  be  charged  as  sureties,  should  be  proved  to 
be  such,  and  that  this  fact  should  appear  from  the  record  to 
have  been  shown  to  the  Court.  And  in  Barton,  et  al.  v.  The 
State  Bank,  1  Stew.  &  For.- Rep.  471.  This  Court  held  the 
same  opinion,  and  re-affirmed  the  case  cited. 

It  has  been  repeatedly  held  from  the  earliest,  up  to  the  most 
recent  decisions  of  this  Court,  that  in  summary"  proceedings 
provided  by  statute,  every  thing  necessary  to  give  the  primary 
CoUrt  jurisdiction,  and  to  legalize  its  judgment,  .must  be  shown 
by  the  record.  Logwood  v.  The  Planters'  and  Merchants' 
Bank  of  Huntsville,  Minor's  Rep.  23.  Bates  v.  The  Planters' 
and  Merchants'  Bank:  8  Porter's  Rep.  99.  Levert  v.  The  same, 
ibid.  104.     Bettis  v.  Taylor,  ibid.  564. 

If,  however,  the  sureties  appear  and  submit  the  case  to  tho- 
jury,  it  will  not  be  necessary  to  prove  the  fact  of  suretyship, 
unless  they  have  denied  the  execution  of  the  sheriff's  bond  by 
the  pleaof  no?i  est  factum.  Jamison,  et  at.  v.  Harper,  1  Por.. 
Rep.  431;     Bettis  v.  Taylor,  8  Por.  Rep.  564. 

In  the  case  at  baf,  the  sureties  did  not  appear,  but  the  sheriff 
alone  pleaded  not  guilty,  which  we  understand  to  be  a  general- 
denial  of  the  alJegations  made  against  him  in  the  notice-    Un- 
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der  the  issue  then,  it  was  incompetent  for  the  jury  to  try  the 
fact  of  suretyship.  But  the  proper  course  was,  after  the  jury 
had  returned  their  verdict,  for  the  plaintiff  to  have  offered  evi- 
dence to  show,  that  the  persons  who  are  described  as  sureties 
joined  with  him  in  his  official  bond.  No  evidence  of  this  kind 
was  adduced,  but  the  Court  assumed  the  fact  without  proof,  and 
in  this,  according  to  the  cases  cited,  mistook  the  law.  The 
consequence  is,  the  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  unless  the  defendant  in  error  assents 
to  the  rendition  of  a  judgment  against  Keid  alone,  according  to 
the  verdict, 


Abney  v.  Carter. 

1.  No  advantage  can  be  taken  on  error  becaase  the  damages  found  by  the  ver- 
diet  and  judgment,  exceed  the  amount  pf  the  note  and  interest,  as  described 
in  the  declaration. 

Error  to  the  Circuit  Court  of  Barbour. 

BtFORD,  for  plaintiff  in  error. 

ORMOND,  J. — The  opinion  just -delivered  in  the  case  of 
Giles  V.  WiUiams,  is  decisive  of  the  present  case.  The  de- 
fendant being  a  purchaser  of  lands  in  possession,  could  not  de- 
fend himself  at  law  when  sued  for  the  purchase  money,  on  the 
ground  of  defect  or  want  of  title  in  his  vendor. 

It  is  not  necessary  to  consider  whether  the  last  charge  given 
by  the  Court,  was  correct  or  not,  for  if  erroneous  it  could  not 
prejudice  him. 
It  is  also  assigned  for  error,  that  the  damages  awarded  exceed  the 
amount  of  the  note  and  interest.  In  the  case  of  Moore  v.  Coo- 
lidge,  1  Porter,  283,  it  was  held  that  where  the  judgment  cor- 
responded with  the  verdict,  no  relief  could  be  had  on  error, 
because  the  verdict  and  judgment  was  for  a  larger  amount 
than  the.notc  with  interest  computed  thereon,  recited  in  the  de- 
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claration.  The  reasoning  of  the  court  is,  that  the  presumption 
that  the  verdict  and  judgment  were  wrong,  rested  oh  the  hy- 
pothesis that  the  statement  of  the  instrument  sued  on  in  the  de- 
claration was  correct;  which  although  probable,  was  not  suffi- 
ciently certain  to  set  aside  the  verdict,  and  that  the  proper 
remedy  in  such  a  case,  was  to  move  the  Court  for  a  new  trial. 
That  case  is  decisive  of  this,  and  the  judgment  is  therefore 
affirmed. 


Gray,  et  al,  v.  Dennis 

1.  The  act  of  the  Legislature  which  confers  upon  Judges  of  the  County  Court 
within  their  respective  counties,  power  concurrent  with  the  Judges  of  the 
Circuit  Court,  to  grant  writs  of  certiorari  and  supersedeas,  does  not  authorise 
a  Judge  of  the  former  Court  to  supersede  an  execution  issued  by  a  justice  of 
the  peace,  unless  the  supersedeas  issue  as  ancillary  to  a  certiorari  which  re. 
moves  the  cause  from  the  justice,  for  a  trial  de  novo. 

This  cause  comes  here  by  Writ  of  error  from  the  Circuit 
Court  of  Autauga.  , 

THE  plaintiffs  by  their  petition,  addressed  to  the  Judge  of 
the  County  Court  of  Autauga,  stated,  that  an  execution  had 
been  issued  against  them  by  William  Price,  a  justice  of  the 
peace  of  that  county,  for  the  sum  of  thirty-six  dollars  and  forty 
cents,  besides  costs;  which  execution  appeared  upon  its  face  to 
be  founded  on  a  judgment  rendered  by  James  H.  Gorman,  a 
justice  of  the  peace  of  the  same  county.  The  plantiffs  further 
stated,  that  Gorman  was  still  in  office,  in  possession  of  all  the 
papers  and  entries  pertaining  to  the  case  in  which  the  judg- 
ment was  rendered;  notwithstanding,  all  which,  Price  had  is- 
sued the  execution  returnable  before  himself.  The  petition 
then  concludes  with  a  prayer  that  a  certiorari  may  issue  to  re- 
move the  proceedings  into  the  County  Court,  and  in  the  mean- 
time the  execution  be  superseded.  An  order  was  made  in  con- 
formity to  the  prayer  of  the  petition,  and  a  certiorari  directed 
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to  Price,  who  certified  two  executions  issued  on  the  judgment, 
one  by  Gorman,  on  the  2d  April,  1839,  the  other  (the  execu- 
tion complained  of,)  by  himself,  on  the  28th  August,  1839. 

At  the  return  term  of  the  certiorari,  the  County  Court,  on  the 
motion  of  the  defendant,  dismissed  the  petition  of  the  plaintiff 
and  all  proceedings  consequent  thereupon,  on  the  ground  that 
all  the  papers  of  the  justice  had  not  been  sent  up.  To  revise 
the  judgment  of  the  County  Court,  a  writ  of  error  was  sued  to 
the  Circuit  Court  and  the  same  there  affirmed;  and  it  is  that  judg- 
ment of  affirmance  which  isiiere  sought  to  be  reversed. 

Pope,  for  the  plaintiff  in  error. 
Pryor,  for  the  defendant. 

COLLIER,  C.  J.— The  petition  of  the  plaintiffs  to  the  Judge 
of  the  County  Court,  doubtless  proceeds  upon  the  idea,  that  the 
statute  which  declares  "the  Judges  of  the  County  Courts  with- 
in their  respective  counties  shall  have  full  power,  concurrent 
with  the  Judges  of  the  Circuit  Courts  to  grant  writs  of  certiora- 
ri and  supersedeas"  &o.  extends  so  far  as  to  authorise  the  for- 
mer Court  to  supersede  an  execution,  issued  by  a  justice  of 
the  peace.  This  question  came  directly  before  the  Court,  in 
Boyd  V.  Woodfin,  3  Stewart's  Rep.  357.  And  it  was  there 
said,  although  the  law  authorizes  the  Judge  of  the  County  Court 
to  issue  writs  of  certiorari  and  supersedeas,  it  is  only  for  the 
purpose  of  removing  a  cause  from  a  justice's  jurisdiction,  in  or- 
der that  the  party  complaining  may  have  a  trial  de  novo.  The 
statute  confers  no  authority,  other  than  that  of  a  trial  upon  the 
merits,  and  the  statute  which  gives  the  County  Court  authori- 
ty to  supersede  its  own  executions,  cannot  be  extended  to  exe- 
cutions issued  by  justices  of  the  peace.  And  in  Wheelock  v. 
Wright,  4  Stew,  and  Por.  Rep.  163,  it  was  decided  that  a  pe- 
tition for  a  certiorari,  which  relies  upon  matters  occuring  sub- 
sequent to  the  judgment  by  a  justice  of  the  peace,  ought  not  to 
be  granted,  and  if  granted  should  be  dismissed:  see  also  Bobo 
and  Johnson  v.  Thompson,     3  Stew,  and  Por.  Rep.  385. 

The  case  made  by  the  plaintifTs  is  nothing  more  than  an  ob- 
jection to  an  execution,  because  it  was  issued  by  a  justice  of  the 
peace  who  did  not  render  the  judgment,  while  no  objection  is 
made  to  the  judgment  itself.    It  was  then  an  application  to  the 
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County  Court  to  supersede  the  execution,  and  the  cases  cited 
are  decisive  to  show,  that  the  plaintiffs  petition  should  not  have 
been  entertained.  The  County  Court,  did  not,  it  is  true,  repu- 
diate the  case  for  the  reasons  we  have  stated  to  show  its  want 
of  jurisdiction,  but  its  conclusion  being  correct,  we  will  not  un- 
dertake to  scan  the  reasoning  by  which  it  was  attained. 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 


Borland  v.  Phillips,  et  als. 

1.  Proof  that  a  judgment  was  rendered  in  a  suit  by  B.  against  the  executor  of  P., 
and  that  the  note  on  which  the  suit  was  founded,  was  executed  by  P.,  and 
that  the  record  had  been  destroyed  by  fire,  is  not  sufficient  evidence  to  prove 
the  identity  of  the  note  in  a  suit  in  chancery.  In  whjch  the  judgment  was  not 
evidence  of  the  original  debt.  First,  because  the  note  itself  was  not  produced, 
nor  its  absence  sufficiently  accounted  for  by  proof  of  the  destruction  of  the  re- 
cord; the  note  not  being  a  necessary  part  of  the  papers  of  the  cause.  Second, 
because  there  was  no  proof  of  the  identity  of  the  note  when  made,  to  whom, 
and  by  whom  made,  for  what  amount,  and  when  payable,  without  reference 
to  the  judgment,  which  was  not  evidence  for  any  purpose,  and  could  only  have 
been  looked  to  to  refresh  the  memory  of  the  witness. 

2.  The  bill  alleged,  that  on  the  4th  Nov.  1818,  the  testator  of  the  defendant  for 
a  valuable  consideration,  with  one  E.  E.  Parks,  made  his  note  to  the  complai- 
nant  for  five  thousand  dollars,  payable  sixty-one  days  after  date,  at  the  branch 
bank  at  Milledgeville;  that  the  note  was  negotiated  and  discounted  at  the  bank, 
and  the  money  obtained  by  the  deceased,  and  that  the  complainant  was  after- 
wards compelled  to  purchase  up  the  note  from  the  bank ;  held,  that  this  allega- 
tion did  not  show  an  original  indebtedness  from  the  deceased  to  the  complai- 
nant, evidenced  by  the  note,  but  must  be  understood  to  mean  that  the  note  was 
made  to  be  discounted  in  the  bank  for  the  purpose  of  raising  money,  and  that 
the  complainant  paid  it  to  the  bank  as  endorser;  otherwise  the  payment  would 
be  volilntary,  and  would  create  no  legal  obligation. 

3.  That  such  being  the  allegation,  proof  of  the  note,  merely,  would  not  establish 
the  liability  of  the  maker  of  the  note,  but  that  it  was  necessary  to  go  further, 
and  to  prove  the  payment  of  the  money  to  the  bank. 

4.  A  decree  cannot  be  made  out  of  the  scope  and  dcs^n  of  the  bill,  and  especially 
against  an  infant,  against  whom  no  relief  is  prayed,  and  who  is  not  liable  im. 
mediately. 

Error  to  the  Chancery  Court  at  Monroeville. 

THIS  was  a  bill  in  Chancery,  filed  by  the  plaintiff  in  error, 
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to  subject  the  lands  of  Joseph  Phillips,  in  the  hands  of  his  de- 
visees and  others,  to  the  payment  of  a  debt  alleged  to  be  due 
from  him  to  the  complainant. 

The  record  i^  Tery  voluminous,  but  need  not  be  recited,  as 
the  case  turned  on  a  single  point,  the  sufficiency  of  the  proof  to 
establish  the  debt  alleged  to  be  due  from  the  deceased,  and 
^vhich  is  described  at  length  in  the  opinion  of  the  Court 

Williams,  for  plaintiff  in  error,  upon  the  point  on  which 
the  cause  turned,  insisted  that  the  judgment  obtained  at  law  by 
^he  complainant,  against  the  executor  of  Phillips,  was  evidence 
for  some  purposes,  and  at  all  events,  that  it  was  evidence  of 
the  debt  as  against  the  executor  and  his  heirs.  He  cited  the 
opinion  of  this  Court  when  the  case  was  here  before,  3  Porter, 
9.  But  at  least,  he  insisted  the  debt  was  proved  independant 
of  the  judgment  by  the  evidence  of  Mr  Parsons,  that  the  loss  of 
the  note  on  which  the  judgment  was  founded,  was  sufficiently 
accounted  for  by  the  destruction  of  the  records,  by  the  burning 
of  the  court-house,  and  death  of  the  clerk. 

Hopkins  and  Saffold,  contra,  insisted  that  there  was  no  Je-. 
gal  evidence  of  the  existence  of  a  judgment  against  the  execu* 
tor,  but  that  if  there  VfAs,  it  was  not  ovidence  against  the  devi- 
sees of  the  deceased,  as  there  was  no  privity  between  them  and 
the  executor,  as  was  determined  when  the  case  was  in  this 
Court  before;  3  Porter,  9. 

That  the^  proof  of  Parsons  was  insufficient  to  establish  any 
thing;  that  the  note,  the  supposed  evidence  of  the  debt,  was  not 
produced,  nor  its  absence  accounted  for ;  that  his  testimony 
was  uncertain,  and  entirely  insufficient. 

.That  at, all  events,  the  bill  could  not  be  maintained  as  to 
Saffold  and  wife,  as  to  whom  it  had  been  dismissed  in  1833, 
which  decree  was  still  ia  force, 

ORMOND,  J.— This  bill  was  filed  by  the  complainant,  in 
the  year  1826,  to  subject  the  lands  of  Joseph  Philips,  deceased, 
m  the  hands  of  his  heirs  and  devisees,  to  the  payment  of  a 
debt  due  from  him  to  the  complainant, , upon  the  ground,  that 
by  his  will,  the  deceased  had  charged  his  lands  with  the  pay- 
ment of  his  debts. 

Ia  the  year  1833,  a  final  decree  was  made  in  favor  of  the  com- 
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plainant,  from  which  the  defendants  appealed  to  this  Court,  by 
which  the  decree  was  reversed,  and  the  cause  remanded  for 
further  proceedings.  See  the  case  reported,  3  Porter,  9,  by 
the  name  of  Darrington  v.  Borland.  • 

By  the  decision  then  made,  several  questions  of  law  present- 
ed on  the  record  were  settled,  and  must  be  considered  the  law 
of  this  case,  as  has  been  repeatedly  held  in  this  Court. 

The  debt  alleged  to  be  due  the  complainant,  as  stated  in  the 
bill,  arose  out  of  a  transaction  in  the  State  of  Georgia,  in  the 
year  1818. 

It  is  alleged,  that  the  deceased,  "on  the  4th  Nov.  1818,  for  a 
valuable  consideration,  made  and  delivered  to  your  orator,  his 
certain  promissory  note,  for  the  sum  of  five  thousand  dollars, 
which  note  was  also  signed  by  one  Ezekiel  E.  Parks,  and  made 
payable  to  your  orator,  sixty-one  days  after  date,  ^t  the  branch 
bank  in  Milledgeville.  Your  orator  further  charges,  that  the 
said  note  was  negotiated  and  discounted  in  said  bank,  and  the 
money  obtained  by  the.  said  Joseph  Philips ;  and  your  orator 
was  afterwards  compelled  to  purchase  up  from  the  bank,  said 
note  of  five  thousand  dollars,  with  the  interest  which  had  ac- 
crued thereon,  and  to  pay  said  bank  therefor." 

It  is  further  alleged,  that  in  1822,  the  complainant  com- 
menced suit  on  the  note  in  the  Circuit  Court  of  Monroe  county, 
against  Zeno  Philips,  executor  of  Joseph  Philips,  and  at  the  March 
term,  1825,  recovered  a  judgment  for  seven  thousand  four  hun- 
dred and  eighty-three  dollars  and  thirty-three  cents,  besides 
costs,  to  be  levied  of  the  goods  and  chattels  of  the  deceased,  in 
his  hands  to  be  administered,  and  that  the  execution  which  is- 
sued was  returned,  no  "  property  found." 

This  Court,  after  a  most  elaboFate  examination,  among  other 
things,  held,  that  as  there  was  no  privity  between  the  executor 
and  the  heirs,  or  devisees  of  the  testator,  a  judgment  against 
the  former  was  no  evidence  in  a  proceeding  against  the  latter, 
to  subject  real  estate  derived  from  the  testator,  to  the  payment 
of  his  debts,  further  than  to  repel  a  defence  under  the  statute  of 
non  claim,  but  the  original  justice  and  continuing  obligation  of 
the  debt  alleged  to  be  due  from  the  testator,  must  be  estab- 
lished. 

The  cause  having  been  remanded,  a  reference  was  again 
made  to  the  master  to  ascertain  the  debt  due  by  the  deceased 
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to  the  complainant,  who  reported  a  debt  to  be  due,  of  upwards 
of  sixteen  thousand  dollars.  The  report,  and  the  evidence  up- 
on which  it  is  founded,  was  excepted  to,  and  appears  in  the  re- 
cord. So  far  as  it  relates  to  the  debt,  it  consists  of  the  testi- 
mony of  Enoch  Parsons  and  A.  B.  Cooper,  Esquires. 

The  former  testified,  that  at  the  March  term,  1825,  of  Mon- 
roe Circuit  Court,  the  complainant  recovered  a  judgment  against 
Zeno  Philips,  executor  of  Joseph  Philips,  for  the  amount  stated 
in  the  bill,  which  judgment  was  founded  on  a  promissory  note, 
signed  by  said  Joseph  Philips ;  that  he  had  seen  him  write,  and 
believed  it  to  be  the  note  of  Joseph  Philips.  That  in  1833,  the 
court-house  of  Monroe  county,  in  which  was  kept  the  offices  of 
the  clerks  of  the  Circuit  ^nd  County  Courts,  was  burnt,  and  all 
the  interlocutory  orders  and  decrees  made  in  this  cause,  de- 
stroyed. 

Mr  Cooper  proved  the  burning  of  the  court-house  of  Monroe 
county,  and  the  destruction  of  the  records,  except  the  papers 
of  this  cause ;  that  he  once  saw  the  entry  of  a  judgment  against 
the  executor  of  Philips,  that  an  execution  issued  thereon,  was 
returned  no  property  found.  He  also  proved  the  genuineness 
of  the  first  report  made  by  the  master,  Samuel  McColl,  pre- 
vious to  the  reversal  in  this  Court. 

This  evidence,  both  Chancellors  Bowie  and  Crenshaw,  who 
at  different  times  passed  on  the  report  of  the  master,  consider- 
ed insufficient  to  establish  the  debt,  charged  in  the  bill  to  be  due 
from  the  deceased  to  the  complainant,  and  of  that  opinion  is 
this  Court. 

The  report  of  the  master,  made  previous  to  the  reversal  of 
the  cause,  cannot  be  looked  to  for  any  purpose.  The  first  de- 
cree was  reversed  in  part,  on  the  ground  that  the  master  was 
incompetent  to  act  in  that  capacity,  being  also  guardian  ad  lU 
tern  to  the  minors.  The  judgment  against  the  executor,  ad- 
mitting that  it  is  satisfactorily  proved,  being  no  evidence  against 
the  defendants  in  this  suit,  the  only  remaining  testimony  is,  the 
briefstatement  of  Mr  Parsons,  that  the  judgment  was  founded 
on  a  note  which,  from  having  seen  the  deceased  write,  he  be- 
lieved  to  have  been  executed  by  him. 

The  first  objection  to  this  testimony  is,  that  the  note  itself  is 
not  produced,  or  its  absence  accounted  for.  It  has  been  urged, 
we  must  presume  that  it  was  destroyed  with  the  records  in  the 


722  ALABAMA. 


Borland  v.  Philips,  et  ala. 


clerk's  office,  but  it  is  not  shown  that  it  was  filed  with  the  re- 
cord, or  any  fact  proved  to  raise  that  presumption.  It  is  true, 
that  it  is  frequently  done,  but  it  is  not  necessary  that  it  should 
be  so  filed,  and  therefore  no  presumption  can  arise,  that  it  was 
destroyed  at  the  burning  of  the  court-house,  merely  from  the 
destruction  of  the  record  of  the  cause.  Again,  the  note  describ- 
ed by  Parsons,  does  not  correspond  with  the  note  described  in 
the  bill ;  that  was  a  note  made  by  the  deceased  and  one  Parks, 
and  the  note  described  by  Parsons,  is  the  individual  note  of  the 
deceased.  Its  date,  when  payable,  to  whom  payable,  for  what 
amount,  and  all  other  distinguishing  characteristics  are  omit- 
ted, nor  does  the  witness  pretend  that  he  has  any  knowledge 
on  these  points,  further  than  that  the  judgment  which  he  has 
described,  was  founded  on  a  note.  But  as  the  judgment  itself 
was  not  evidence,  it  could  only  have  been  referred  to  for  the 
purpose  of  refreshing  the  memory  of  the  witness,  and  is  not  in 
itself,  evidence  for  any  purpose.  Yet,  if  we  strike  from  the  tes- 
timony of  the  witness,  all  that  relates  to  the  judgment,  there 
will  be  nothing  left,  but  that  he  once  saw  a  note  made  by  the 
deceased  to  the  complainant,  its  date,  to  whom,  and  when  pay- 
able, and  for  what  amount,  are  all  left  in  a  state  of  uncertainty. 
It  is  too  clear  for  argument,  that  such  a  statement  would,  not 
prove  the  allegations  qf  the  bill. 

There  is,  however,  if  possible,  a  more  formidable  objection 
than  this,  to  the  testimony. 

The  charge  in  the  bill  relating  to  the  indebtedness  of  the  de- 
ceased, seems  to  have  been  designedly  involved  in  obscurity. — 
Thus  it  is  first  stated,  that  the  note  for  five  thousand  dollars  was 
executed  by  the  deceased,  and -one  Parks,  for  a  valuable  con- 
sideration, to  the  complainant,  payable  sixty-one  days  after 
date,  at  the  branch  bank  at  Milledgeville.  It  is  then  alleged, 
that  this  note  was  negotiated  at,  and  discounted  by  the  bank 
at  Milledgeville,  ajid  the  money  received  hy  the  deceased.  It  is 
not  stated  that  the  deceased  did  not  pay  the  bank  at  the  matu- 
rity of  the  note,  but  the  allegation  is,  "  that  your  orator  was  af- 
terwardg  compelled  to  purchase  up  from  the  bank,  said  note  of 
five  thousand  dollars,  with  the  interest  which  accrued  thereon, 
and  to  pay  the  bank  therefor." 

It  is  not  easy  to  conceive  how.  any  one  could  be  compelled 
to  purchase  the  note  from  the  bank,  nor  indeed  does  it  appear 
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very  clearly  from  the  statement  of  the  case,  that  the  complain- 
ant was  under  any  obligation  to  pay  it. 

He  describes  himself  as  the  payee  of  the  note,  but  in  that 
character,  he  was  under  no  obligation  to  pay  it,  the  note  being 
negotiated,  and  the  money  received  by  another.  If  he  paid 
the  note  voluntarily,  and  without  being  under  a  legal  obliga- 
tion to  do  so,  he  could  not  have  enforced  its  payment  from  the 
deceased,  or  from  his  heirs  or  devisees,  as  the  case  will  not  per- 
mit one  to  make  himself  the  creditor  of  another,  without  his 
consent;  as,  therefore,  it  is  not  shewn  by  the  bill  that  the  com- 
plainant was  compelled  to  pay  the  bank,  from  being  a  party  to 
the  note,  or  that  he  paid  it  at  the  request  of  the  deceased,  the 
allegations  of  the  bill,  literally  interpreted,  do  not  show  any  in- 
debtedness on  tbe  part  of  the  deceased. 

The  only  hypothesis  upon  which  such  an  indebtedness  could 
arise,  consistent  with  the  allegations  of  the  bill,  is,.that  the-note 
was  made  to  be  discounted  by  bank,  for  the  purpose  of  raising 
money,  and  that  to  accomplish  this  object,  the  note  was  made 
payable  to  the  complainant,  and  indorsed  by  him.  In  this 
event,  on  the  failure  of  the  maker,  he  would  be  responsible  to 
the  bank,  and  might  with  propriety,  have  paid  the  debt. 

This  transaction  is  considered  in  the  bill,  a  purchase  of  the 
note,  but  it  is  very  clear,  that  by  the.  payment  to  the  bank,  the 
note  was  extinguished,  and  could  not  afterwards  be  the  foun- 
dation of  an  action,  as  was  held  by  this  Court  at  this  term,  in 
the  cases  of  Foster  v.  The  Athenaeum,  and  Fletcher  v.  Gamble. 
By  the  payment,  the  complainant  became  a  ^simple  contract 
creditor  of  the  deceased,  and,  could  have  maintained  an  action 
against  him  to  recover  the  amount  so  paid ;  not  on  the  note,  but 
for  money  paid  to  his  use,  and  as  his  surely. 

If,  therefore,  the  note  had  been  produced,  and  proved  to 
have  been  executed  by  the  deceased,  it  would  have  availed 
nothing  in  this  view  of  the  case,  without  the  further  proof  that 
the  deceased  failed  to  pay  the  bank,  and  that  the  complainant 
being  under  a  legal  obligation  to  do  sd,  paid  the  amount  due 
on  the  note.  Nothing  of  this  kind  was  attempted  to  be  proved^ 
nor  is  it  probable,  was  intended  to  be  proved,  as  is  evinced  by 
the  structure  of  the  bill,  which  seems  to  have  been  framed  with 
the  view  of  superseding  the  necessity  of  such  proof,  by  resting 
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the  claim,  not  on  the  payment  of  the  money  to  the  bank,  but 
upon  the  evidence  afforded  by  the  note  itself,  and  the  judgment 
obtained  upon  it  against  the  executor. 

Whether  the  possession  of  the  note  would  not  have  been 
prima  Jacte  evidence  that  the  holder  had  paid  it,  if  the  allega- 
tions of  the  bill  had  been,  that  as  endorser,  he  was  obliged  to 
pay  it,  upon  the  default  of  the  maker,  it  is  not  necessary  to  de- 
termine, because  there  is  no  such  allegation  in  the  bill,  and  be- 
cause there  is  no  proof  of  the  identity  of  the  note  on  which  the 
judgment  was  founded,  with  the  note  described  in  the  bill. 

That  the  view  here  taken  of  the  manner  in  which  it  must  be 
understood,  from  the  obscure  allegations  of  the  bill,  the  alleged 
indebtedness  of  the  deceased  to  the  complainant  arose,  is  cor- 
rect, there  cannot  be  a  reasonable  doubt.  It  is  not  pretended 
that  the  deceased  was  indebted  to  the  complainant  when  he 
executed  the  note  described  in  the  bill,  nor  is  that  supposition 
at  all  to  be  reconciled  with  the  fact  that  the  note  was  discount- 
ed at  bank  for,  and  the  money  received  by,  the  deceased.  In 
no  possible  aspect,  however,  in  which  the  case  can  be  viewed, 
will  the  proof  offered,  be  evidence  of  any  indebtedness  on  the 
part  of  the  deceased,  in  this  proceeding,  and  against  these  de- 
fendants. Whether  its  origin  was  money  paid  by  the  complai- 
nant for  the  deceased,  and  as  his  surety,  or  whether  it  was  a 
direct  indebtedness  from  the  deceased  to  the  complainant,  in 
either  event,  there  is  no  proof  to  sustain  it. 

It  is,  however,  urged,  that  the  judgment  obtained  by  the  com- 
plainant against  the  executor,  who  was  a  devisee  under  the 
will,  was  at  least  evidence  against  him,  and  those  in  privity 
with  him. 

The  original  bill  was  filed  against  Zeno  Philips,  the  executor 
of  Joseph  Philips,  and  the  other  heirs  and  devisees,  to  compel  a 
payment  of  the  debt  alleged  to  be  due  from  Joseph, Philips,  by 
sale  of  the  lands  of  the  deceased,  in  the  possession  of  the  de- 
visees and  others,  to  whom  it  was  alleged  it  had  been  impro- 
perly sold  by  the  executor.  It  is  alleged  that  the  executor  act- 
ed fraudulently  in  the  administration  of  the  estate,  and  carried 
with  him  to  Texas  a  number  of  negroes  and  other  personal  pro- 
perty of  the  deceased. 

After  the  decree  made  in  this  Coyrt  in  1833,  a  supplemental 
bill  was  filed,  which  alleges  that  Zeno  Philips  has  departed  this 
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life,  leaving  a  wife  and  some  minor  children,  whose  names  are 
unknown,  but  the  bill  was  afterwards  amended,  so  as  to  make 
Sarah  E.  Philips,  only  child  of  Zeno  PhiHps,  a  party  to  the  bill, 
who  being  a  non-resident,  an  order  for  publication  was  made, 
and  a  guardian  ad  litem  appointed,  who  answered  the  bill. 

It  may  be  conceded  that  the  judgment  obtained  against  the 
executor,  is  evidence  against  him,  and  all  who  are  in  privity 
with  him,  of  the  debt  alleged  to  be  due  from  the  deceased  to 
the  complainant,  but  that  alone  will  not  authorize  a  decree 
against  the  heir  of  the  executor. 

The  bill  does  not  seek  to  charge  lands  in  the  hands  of  the 
executor  or  his  heir,  who,  it  is  admittedj  in  the  bill,  are  non-resi- 
dents, without  any  property|or  effects  in  this  State.  Its  precise 
object  is,  to  charge  the  lands  of  Joseph  Philips,  in  the  hands  of 
the  devisees  and  others,  to  whom  they  were  improperly  sold 
by  the  executor,  on  the  ground,  that  by  his  will,  the  testator  had 
subjected  his  lands  to  the  payment  xjf  his  debts.  If  the  allega- 
tions of  the  bill  had  been  sustained,  the  decree  must  have  been 
for  a  sale  of  the  lands,  nor  could  a  decree  be  made  for  the  rents 
and  profits  of  the  lands,  unless  the  sale  of  the  land  was  insuffi- 
cient to  satisfy  the  debt,  as  was  held  by  this  Court,  when  this 
case  was  last  here. — 3  Porter,  42. 

No  decree,  therefore,  can  be  made  in  this  case,  against  the 
bar  of  Zeno  Philips,  because  there  is  nothing  upon  which  the 
decree  can  operate.  It  is  not  only  not  shown  that  any  of  the 
lands  of  Joseph  Phillips  are  in  the  possession  of  the  heir  of  Zeno 
Philips,  or  that  she  has  any  claim  thereto,  but  it  is  expressly  al- 
leged, that  she  has  no  property  whatever  within  this  State. — 
The  bill  does  not  seek,  and  could  not  ask  a  decree  against  her 
individually,  nor  can  any  such  be  made,  whatever  may  be 
the  responsibilities  of  the  legal  representative  of  the  executor, 
her  father,  in  consequence  of  his  wasting  the  estate  of  Joseph 
Philips. 

A  great  many  questions  were  argued  at  the  bar  with  great 
ingenuity  on  both  sides,  which  we  have  not  considered  neces- 
sary to  examine,  because  the  view  here  taken,  disposes  of  the 
entire  case.  There  being  no  sufficient  evidence  of  the  debt,  to 
satisfy  which  the  bill  was  filed,  it  is  obvious  that  the  bill  must 
fail,  and  that  all  other  questions  connected  with  the  complain- 
ant's right  to  recover,  become  unimportant. 
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It  may,  however,  be  proper  to  remark,  that  no  notice  has 
been  taken  of  the  admission  in  the  answer  of  the  defendant,  Saf- 
fold,  that  he  believed  the  deceased  was  indebted  to  the  complai- 
nant, but  in  what  amount  he  did  not  know,  because  such  an  in- 
definite admission  reaJIy  proved  nothing;  and  that  if  the  ad- 
mission was  of  any  value  to  the  complainant,  it  could  not  ope- 
rate against  the  other  defendants  to  the  sqit;  and  that  it  could 
avail  nothing  against  him,  because,  as  to  him  and  his  wife,  the 
bill  was  dismissed  in  1833,  which  decree  has  been  acquiesced 
-in  by  the  complainant;  is  now  in  full  force,  and  from  the  lapse 
of  time,  cannot  be  revived. 

Notwithstanding  we  have  attained  the  conclusion  that  the 
debt  alleged  to  be  due  from  the  deceased  to  the  complainant, 
is  not  sustained  by  proof,  we  think  it  probable  that  a  claim  of 
some  description,  at  one  time,  existed.  Whether  he  has  failed 
to  prove  it,  because  the  lapse  of  time  had  deprived  him  of  the 
means  of  establishing  it,  or  whether  the  failure  has  arisen  from 
negligence,  in  either  case,  the  result  must  be  the  same.  By  the 
former  decision  of  this  Court,  and  by  the  subsequent  decision 
of  Chancellor  Bowie,  referring,  back  the  report  of  the  master, 
because  the  debt  was  not  sufficiently  proved,  the  complainant 
was  distinctly  admonished  of  the  exigency  of  the  case,  and  the 
insufficiency  of  the  testimony  to  establish  the  debt.  He  has 
adduced  no  further  proof,  because,  in  all  probability,  he  can- 
not, although  he  has  been  pursuing  the  claim  for  twenty  years, 
sixteen  6f  which  has  been  spent  in  the  Court  of  Chancery. 

The  suit  in  Chancery  is  not  exempt  from  the  common  lot ; 
even  that  must  have  its  tennination ;  and  if  we  could  with  jus- 
tice to  the  defendants,  dismiss  this  bill  without  prejudice,  we 
should  not  consider  this  a  proper  case  for  the  exercise  of  such 
a  discretion ;  as  the  presumption  after  such  a  protracted  litiga- 
tion must  be,  that  all  the  evidence  has  been  offered  which  it  is 
in  the  power  of  the  party  to  produce.  That  which  he  has  of- 
fered, though  it  may  raise  a  suspicion  of  indebtedness,  does  not 
prove  the  existence  of  a  debt. 

Our  conviction  is,  that  the  decree  of  the  Chancellor,  dismiss- 
ing the  bill,  for  want  of  proof  of  the  existence  of  the  debt  alleg- 
ed to  be  due  from  Joseph  Philips,  is  correct,  and  it  is  therefore 
affirmed. 
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Adamson  v.  Parker,  et  al. 

1.  Process  intended  to  be  executed  by  the  coroner  should  be  directed  to  him  eo 
nomine;  but  where  a  writ  directed  to  the  sheriff  is  exeeated  by  the  coroner,  it 
will  bo  intended,  after  a  judgment  by  default,  that  the  direction  was  proper, 
and  th«  process  received  by  the  sheriff;  and  as  the  duties  of  sheriff,  in  the 
event  of  a  vacancy  in  the  office,  are  devolved  upon  the  coroner  by  statute,  that 
the  contingency  had  happened  and  the  process  was  received  by  the  coroner 
from  the  sheriff's  office. 

2.  A  coroner  in  discharging  the  duties  of  sheriff,  may  appoint  a  deputy ;  and 
where  a  writ  is  returned  "  executed,  H.J.  P.  cor.  by  R.  E,"  the  reasonable  in- 
ference  is,  that  R  E  was  authorised  to  act  for  the  coroner. 

3.  Where  a  writ  issues  otherwise  than  prescribed  by  law,  it  must  be  abated  on 
the  plea  of  the  defendant. 

Writ  of  error  to  the"  Circuit  Court  of  Tallapoosa. 

THIS  was  an  action  of  assumpsit  on  a  promissory  note. 
The  writ  is  addressed  "  to  any  sheriff  of  the  State  of  Alabama," 
and  was  returned  "executed  by  H.  J.  Pickard,  cor.  by  R.  Es- 
py." Judgment  being  rendered  against  the  defendant  by  de- 
fault, he  has  prosecuted  a  writ  of  error  to  this  Court. 

T.  Clay,  for  the  plaintiff. 
Heydenfeldt,  for  the  defendant. 

COLLIER,  C.  J. — There  can  be  no  question,  that  process 
intended  to  be  executed  by  the  coroner,  should  be  directed  to 
him  eo  nomine.  -  The  statute  of  1839,  entitled  "An  act  to  reg- 
ulate judicial  proceedings,''  is  explicit  on  this  point.  But  there 
is  nothing  in  the  record  to  show,  that  the  writ  issued  in  the 
present  case,  was  not  placed  in  the  hands  of  the  sheriff  for  ex- 
ecution, and  went  from  thence  to  the  coroner,  because  the  office 
of  sheriff  became  vacant.  Now  the  act  of  1826,  "the  better  to 
secure  money  in  the  hands  of  clerks,  sheriffs  and  coroners," 
(Aik.  Dig.  389,)  expressly  devolves  upon  the  coroner,  the  du- 
ties of  a  sheriff  in  the  event  of  a  vacancy  in  the  office  of  the  lat- 
ter This  being  the  case,  we  apprehend  that  it  would  be  com- 
petent for  the  coroner  to  execute  all  process  remaining  in  the 
sheriff's  hands  unexecuted,  at  the  time  the  office  was  vacated. 
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That  the  coroner  executed  the  writ  in  obedience  to  law,  is  but 
a  reasonable  presumption,  in  the  absence  of  any  thing  to  the 
contrary. 

Although  the  return  does  not  express  the  character  in  which 
"R.  Espy"  executed  the  writ,  yet  as  he  appears  to  have  repre- 
sented the  coroner,  it  must  be  intended  that  he  was  regularly 
authorised  to  act.  And  that  the  coroner  in  the  discharge  of 
the  duties  of  a  sheriff,  may  appoint  a  deputy,  cannot,  as  we 
think,  be  seriously  questioned. 

But  we  need  not  reason  to  show,  that  the  proceeding  com- 
plained of,  is  prima  facie,  regular.  In  Nabors  v.  Thomason,  1 
Ala.  Rep.  590,  it  was  decided,  under  the  influence  of  a  statute 
of  this  State,  (Aik.  Dig.  278,)  that  where  a  writ  issues  in  any 
other  mode  than  prescribed  by  law,  it  must  be  abated  on  the 
plea  of  the  defendant :  see  also  Nabors  v.  Nabors,  2  Porter's 
Rep.  162;     Jordan  v.  Bell,  8  Porter's  Rep.  53. 

The  objection  we  are  considering  does  not  go  merely  to  the 
manner  in  which  the  writ  was  executed,  but  to  the  writ  itself. 
The  cases  cited,  are  analogous  in  principle  to  the  present,  and 
serve  to  show,  that  to  authorise  the  plaintiff  in  error  to  insist 
upon  the  irregularity,  he  should  have  interposed  a  plea  in  a- 
batement  in  the  Court  below. 

The  judgment  of  the  Circuit  Court  is  consequently  affirmed. 


Abercrombie  v.  Knox,  Snodgrass,  et  als.  and  cross  bill  of 
Riddle  v.  Abercrombie  and  others. 

1.  The  holder  of  a  bill  of  exchange  may  sue  all  the  parties  to  the  bill,  or  eitljer, 
at  his  election,  but  can  have  but  one  satisfaction. 

2.  The  mere  omission  to  sue  any  parly  to  the  bill,  or  the  failure  to  sue  out  exe- 
cution against  any  prior  party  to  a  bill,  will  not  discharge  the  liability  of  a 
subsequent  party ;  but  to  produce  that  result,  there  must  be  an  agreement  by 
the  holder  with  such  prior  party,  on  sufficient  consideration  for  delay,  by 
which  he  has  tied  up  his  hands  from  proceeding. 
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3.  An  allegation  that  a  sum  of  money,  which  has  been  paid,  has  not  been  credi- 
ted on  the  execution,  is  not  suSicietit  to  give  a  court  of  chancery  jurisdiction, 
unless  it  is  also  charged,  that  the  plainlifF  refuses  to  enter  the  credit  on  the 
execution,  or  that  he  is  attempting  to  enforce  payment  a  second  time. 

4.  A  creditor  cannot  be  compelled  to  exhaust  his  remedy  against  the  principal 
debtor  before  he  resorts  to  the  surely,  unless  under  peculiar  circumstances, 
rendering  it  proper  that  a  court  of  chancery  should  interfere. 

Appeal  from  the  Chancery  Court  at  Talladega. 

THE  bill  states  that  one  Walker  drew  a  bill  of  exchange  on 
the  defendant  Riddle,  for  three  thousand  five  hundred  and 
twenty  dollars  forty-three  cents,  payable  at  the  Bank  at  Mont- 
gomery, which  bill  was  accepted  by.  Riddle;  and  which  at  the 
instance  and  persuasion  of  Riddle,  and  on  his  assurance  that 
there  was  no  risk,  complainant  indorsed  it;  that  the  bill  was 
also  indorsed  by  T.  Maddox  and  D.  Conner, — and  afterwards 
and  in  the  regular  course  of  trade,  became  the  properly  of  Knox, 
Snodgrass  &  Co.  The  bill  not  being  paid  at  maturity,  sepa^ 
rate  suits  were  brought  thereon  against  all  the  parties  to  it  by 
the  holders.  The  complainant  alleges,  that  after  judgment 
was  obtained  against  Walker,  he  applied  to  Knox  &  Snodgrass 
for  leave  to  cause  the  money  to  be  made  from  Walker,  the 
drawer,  which  they  refused  ;  that  if  execution  ever  issued  a- 
gainst  Walker,  it  was  not  acted  on,  and  that  Walker,  Maddox, 
and  Conner,  are  now  reported  insolvent.  That  execution  hav- 
ing issued  against  complainant,  he  prosecuted  a  writ  of  error 
to  the  Supreme  Court,  which  was  dismissed.  That  aji.  fa. 
also  issued  against  Riddle,  and  a  small  part  of  the  money  made 
thereon,  after  which  Riddle  also  prosecuted  a  writ  of  error  to 
the  Supreme  Court,  which  was  dismissed. 

Alleges  that  it  was  alone  from  the  persuasion  of  Kiddle,  that 
he  indorsed  the  bilJ,  and  that  Riddle  and  his  sureties  in  the  writ 
of  error  bond  are  indemnified  against  loss,  and  that  the  money 
paid  by  Riddle,  was  out  of  funds  provided  by  Walker.  The 
prayer  of  the  bill  is,  that  the  money  be  collected  from  Riddle, 
and  that  the  plaintiffs  at  law  be  enjoined  from  proceeding  a- 
gainst  him,  until  it  is  ascertained  .that  the  money  cannot  be 
made  from  Riddle,  or  his  security,  for  the  writ  of  error. 

Riddle  in  his  answer,  admits  the  facts  relating  to  the  making 
of  the  bill;  but  denies  that  he  induced  the  complainant  to  in- 
dorse the  bill.     Denies  that  he  is  indemnified  by  Walker — has 
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paid  twenty-two  hundred  and  fifty-six  dollars,  of  which  but 
two  hundred  and  seventy-five  were  paid  by  Walker.  That 
he  accepted  the  bilLfbr  ihe  accommodation  of  Walker.  That 
the  design  of  the  sherifFin  levying  on  property  of  the  complai- 
nant, is  to  compel  complainant  and  respondent  to  pay  each  a 
portion  of  the  debt.  The  facts  stated  in  the  answer  are  relied 
on  in  a  cross  bill,  and  in  addition,  that  thirteen  hundred  dollars 
has  been  paid  by  him,  and  not  credited  on  the  execution.  That 
Knox  &  Snodgrass,  instead  of  collecting  the  money  rateably 
from  all  the  parties  to  the  bill,  insist  on  collecting  it  from  him. 
entire.     The  bill  prays  an  injunction,  which  is  granted. 

Knox  &  Snodgrass  in  their  answers  state,  that  they  are  bona' 
fide  holders  of  the  bill  for  a  valuable  consideration;  that  they 
know  nothing  of  the  motives  of  th6se  who  became  pai-ties  to 
the  bill;  admit  that  complainant  applied  for  the  control  of  the 
judgment  against  Walker,  which  was  refused,  unless  the  debt 
was  paid;  admits  the  receipt  of  a  part  of  the  money,  and  that 
another  sum  is  in  the  hands  of  his  attorney — denies  all  fraud, 
&c. 

These  causes  coming  on  to  be  heard  together,  the  Chancel- 
lor dissolved  the  injunctions,  from,  which  botli  parties  prayed 
an  appeal,  which  was  granted. 

Rice,  for  Abercrombie — contended,  that  the  acceptor  of  the- 
bill  was  primarily  liable,  and  that  as  it  appeared  the  money 
could  be  made  from  him,  it  was  inequitable  to  coerce  it  from 
the  indorser,  especially  as  the  acceptor  was  indemnified.  That 
the  refusal  of  Knox  &l  Snodgrass  to  permit  the  complainant  ta 
run  the  execution  against  Walker,  the  drawer  discharges  them, 
from  all  liability  as  Walker  is  now  insolvent.  He  cited,,  16 
Johns.  175;  10  ib.  586;  4  ib.  129;  17  ib.  384,9  Porter,  384;  L 
Maddock,235;  16  Johns.  Rep..  70;  4  John.  C.  Rep.  123;  2  ib. 
202. 

B.  F.  PpRTER,  for  Riddle. 
CocHttAN,  for  Knox,  Snodgrass  &,  Co. 

ORMONDr  J. — There  is  no  equity  in  this  bill  so  far  as  it  re^ 
latcs  to  the  holder  of  the  bill  of  exchange,  Knox  &  Co.  The 
acceptor  of  the-  bill  is  certainly  primarily  liable,  and  the  liabili- 
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ty  of  the  other  parties  to  the  bilLas  it  regards  the  holder  is  con- 
ditioned upon  his  default.  If  at  the  maturity  of  the  bill,  the 
acceptor  refuses  to  pay  on  demand,  and  the  drawer  and  indor- 
sers  are  duly  notified  of  the  fact,  each  of  them  becomes  abso- 
lutely responsible  to  the  holder  for  the  amount  of  the  bill;  and 
he  may  prosecute  a  suit  for  its  recovery  against  one  or  all  of 
them,  at  his  election,  although  he  can  have  butone  satisfaction. 

This,  it  appears,  he  was  doing,  when  arrested  by  the  injunc- 
tions awarded  at  the  instance  first  of  the  first  indorser,  and  se- 
condly, at  the  instance  of  the  acceptor  of  the  bill.  As  between 
the  parties  to  the  bill  themselves,  in  adjusting  their  several  re- 
sponsilities,  the  acceptor  is  primarily  responsible  for  its  pay- 
ment and  answerable  over  to  any  party,  subsequent  to  him  on 
the  bill,  who  may  be  compelled  to  pay  it.  It  is  for  this  reason, 
that  every  party  to  a  bill,  is  in  the  nature  of  a  surety,  for  all 
those  whose  liability  on  the  .bill  is  precedent  to  his;  and  there- 
fore a  valid  agreement,,  entered  into  by  the  holder  with  such 
prior  party  for  delay  of  payment,  will  be  a  discharge  of  the  lia- 
bility of  all  parties  subsequent  to  him  on  the  bill. 

To  produce  this  result,  there  must  be  an  agreement,  on  suf- 
ficient consideration,  by  which  the  holder  disables  himself  from 
suing  or  proceeding  to  collect  the  money;  the  mere  omission 
to  sue  or  failing  to  sue  out  execution,  will  not  have  this  eflfect. 
But  even  this  pretext  does  not  exist  in  this  case;  the  holders  ap- 
pear to  have  been  actively  pursuing  all  the  parties  on  the  bill. 
When  they  attempt  to  coerce  payment  from  the  first  indorser 
he  meets  them  with  the  objection  that  they  must  look  to  the  ac- 
ceptor ;  that  he  is  primarily  responsible,  and  besides  has  a 
fund  appropriated  for  the  payment  of  the  bill  by  the  drawer; 
when  they  turn  round  to  the  acceptor,  he  informs  them  that 
he  is  a  surety  as  well  as  the  first  indorser,  and  that  the  money 
inust  he  made  in  equal  portions  from  both.  Without  stopping 
now  to  inquire  whether  an  accommodation  acceptor  can  be 
considered  in  the  light  of  a  co-surety  with  an  accommodation 
indorser,  without  an  agreement  between  them  to  that  efiect, 
it  is  perfectly  clear  that  the  creditor  is  not  obliged  to  exhaust 
his  remedy  against  the  principal  debtor  before  he  resorts  to  the 
surety,  even  in  the  case  of  a  suretyship  proper,  which  is  not 
the  fact  here,  so  far  as  the  holder  of  the  bill  is  concerned.  The 
case  of  Hayes  v.  Ward,  4  Johns.  Chan.  123,  cited  to  maintain 
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the  contrary  doctrine,  is  not  an  authority  that  way,  but  was 
decided  on  the  peculiar  circumstances  of  the  case,  whilst  the 
general  rule  is  admitted  to  be  as  here  laid  down.  The  facts 
of  that  case  were  peculiar,  and  it  is  very  clear  from  the  reason- 
ing of  the  Chancellor,  that  he  felt  he  was  treading  on  doubtful 
ground,  as  he  distinctly  admits  that  there  was  no  such  general 
rule  as  is  here  contended  for,  and  puts  the  case  explicitly  on 
the  fact,  that  the  conduct  of  the  creditor,  was  such  as  to  justify 
the  belief,  that  the  contract  he  was  seeking  to  enforce  against 
the  surety,  was  invalid  from  usury,  and  that  if  the  surety  was 
compelled  to  pay,  he  could  not  recover  from  his  principal. 
The  amount  of  the  decision  then  is,  that  cases  may  possibly  ex- 
ist, in  which  a  Court  of  Chancery  will  interfere,  and  compel  a 
creditor  to  proceed  against  the  principal  debtor  before  he  re- 
sorts to  the  surety.  No  such  fact  exists  in  this  case,  and  there 
is  therefore  no  warrant  for  the  interference  of  a  Court  of  Chan- 
cery 

Much  stress  was  laid  in  the  argument  on  the  fact,  that  the 
complainant  requested  the  holders  of  the  bill,  to  permit  him  ta 
run  the  execution  against  the  drawer,  which  they  declined.  In 
the  answer,  one  of  the  parties  denies  all  knowledge  of  the  fact; 
the  other  admits  the  request,  and  says,  he  offered  to  give  the 
complainant  the  control  of  the  judgment,  if  he  would  discharge 
the  debt  by  the  payment  of  the  judgment  against  him,  other* 
wise,  he  declined  interferring  with  the  matter  in  the  hands  of 
his  attornies.  This  was  all  the  complainant  had  a  right  to  ask, 
and  all  he  could  have  obtained  if  he  had  filed  a  bill  in  chancery 
for  that  purpose. 

The  only  fact  charged  in  the  bill,  having  the  semblance  of 
equity,  is  in  the  cross  bill  of  Riddle,  where  it  is  charged  that  a 
sum  of  money  collected  from  him  by  garnisheeing  one  of  his 
debtors,  is  not  credited  on  the  execution;  but  it  is  not  stated  that 
any  attempt  is  making  to  collect  the  money  again,  or  that  Knox 
&  Co.  refuse  to  allow  the  credit  on  the  execution;  or  that  any 
application  has  been  made  for  that  purpose;  and  if  it  were  con- 
ceded that  the  Court  out  of  which  the  execution  issued,  could 
not  afford  a  summary  and  cheap  redress,  there  is  no  pretence 
for  invoking  the  expensive  and  dilatory  aid  of  a  Court  of  Chan- 
cery, unless  it  appeared  satisfactorily  that  Knox  &  Co.  were 
attempting  a  second  time,  to  coerce  payment.     This  is  not 
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shown,  by  the  mere  fact  that  the  credit  is  not  entered  on  the 
execution.  It  will  be  time  enough  to  attribute  such  fraudulent 
conduct  to  the  plaintiff  at  law,  when  they  attempt  a  second  time 
to  make  the  money,  or  refuse,  on  application,  to  enter  the 
credit  on  the  execution. 

Whatever  may  be  the  rights  of  these  parties,  as  between  each 
other,  as  it  regards  the  plaintiffs  at  law  the  bill  is  entirely  des- 
titute of  equity,  and  the  decree  of  the  Chancellor,  dissolving  the 
injunction,  is  therefore  affirmed. 


Shropshire  v.  Shepperd. 

I.  S  agreed  with  R  to  furnish  the  goods  of  a  mercantile  establishment,  which 
the  latter  undertook  to  sell,  and  receive  for  his  services  one  half  the  proiita ; 
R  furnished  none  of  the  goods,  nor  was  he  liable  for  any  loea :  Held,  that  R 
was  not  an  ostensible  partner  of  S. 

3.  It  is  not  necessary  to  join  a  dormant  partner,  with  an  ostensible  partner  in 
-  an  action  against  a  person  who  dealt  only  with  the  latter. 

THE  defendant  in  error,  declared  against  the  plaintiff  in  the 
Circuit  Court  of  Tallapoosa,  for  goods,  wares  and  merchandize 
sold  and  delivered.  The  cause  was  tried  on  the  pleas  of  non 
assumpsit,  payment  and  former  recovery. 

On  the  trial,  the  plaintiff  introduced  one  Rodgers  as  a  wit- 
ness, who  executed  to  him  a  release  of  all  his  interest  in  the 
subject  matter  of  the  suit.  The  witness  stated  that  a  contract 
existed  between  himself  and  the  plaintiff,  whereby  the  latter 
was  to  furnish  the  goods  of  a  mercantile  concern,  which  goods 
the  former  was  to  sell,  and  in  consideration  of  his  services,  be 
was  to  receive  one  hall"  of  the  profits  arising  therefrom.  The. 
witness  furnished  none  of  the  goods,  and  was  not  liable  for  any 
losses  incurred  in  the  prosecution  of  the  business.  Whereupon 
the  defendant's  counsel  prayed  the  Court  to  charge  the  jury, 
that  if  they  believed  the  statement  of  the  witness,  then  he  (the 
witness)  was  a  co-partner  of  the  plaintiff,  and  not  being  joined 
in  the  prosecution  of  the  suit,  the  action  could  not  be  maintain- 
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€d,  but  they  must  find  for  the  defendant;  which  charge,  the 
Court  refused  to  give :  and  thereupon,  the  defendant  excepted. 
A  verdict  being  found  for  the  plaintiff,  and  judgment  tliereou 
rendered,  the  defendant  has  sued  a  writ  of  error  to  this  Court. 

T.  Clay,  for  the  plaintiff  in  error — cited  Collyer  on  Part,  2, 
8,  9,  note  (O)  14,  43;  1  McC.  Chan.  Rep.  218;  6  Conn.  Rep.  347; 
3  H.  «fe  Johns.  Rep.  505;  19  Ves.  Rep.  459. 

Heydenfeldt,  for  the  defendant — relied  upon  Lloyd  v. 
Archbowle,  2  Taunt.  Rep.  324. 

COLLIER,  C.  J. — We  infer  that  the  bill  of  exceptions  re- 
cites all  the  evidence,  which  tended  to  establish  a  partnership 
between  the  witness  and  the  plaintiff  below.  Without  under" 
taking  to  consider,  whether  the  facts  are  such  as  to  show  a 
partnership,  so  far  as  third  persons  are  concerned,  we  are  satis- 
fied they  do  not  warrant  the  conclusion,  that  the  witness  was  an 
ostensible  partner:  and  it  may  be  conceded  that  he  was  a  dor-* 
mant  partner,  without  affecting  in  any  manner,  the  propriety 
of  the  refusal  of  the  Judge  of  the  Circuit  Court  to  charge  the 
jury  as  prayed.  It  has  been  repeatedly  held,  that  it  is  not  ne- 
cessary that  a  dormant  partner  should  join  with  an  osten- 
sible partner  in  an  action  against  a  person  who  dealt  only  with 
the  latter.  Collyer  on  Part.  393 ;  Lord  v.  Baldwin,  6  Pick. 
Rep.  548.  In  the  present  case,  there  is  no  evidence  in  the 
record,  that  the  defendant  purchased  goods  of  the  witness  as  a 
tradesman,  carrying  on  a  business  in  which  he  was  interested; 
and  in  the  absence  of  proof  to  this  point,  we  can  make  no  such 
intendment. 

No  objection  was  made  in  the  Circuit  Court  to  the  compe- 
tency of  the  witness,  but  his  testimony  was  permitted  to  be 
given  without  objection,  and  the  Court  was  then  asked  to  charge, 
that  if  true,  he  was  a  partner  of  the  plaintiff,  he  should  have 
been  joined  in  the  action.  This  charge,  we  have  seen,  was 
rightfully  refused;  and  the  consequence  is,  the  judgment  is  af- 
firmed. 
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T«E  State  v,  Fi>llyaw. 

1.  The  penalty  provided  by  law,  for  keeping  a  billiard  table  for  play  without 
a  license,  can  only  be  enforced  by  a  qui  tarn  action  at  the  suit  of  an  infor- 
mer. 

Error  to  the  Circuit  Court  of  Barbour. 

THIS  was  an  iadictment  against  the  defendant,  for  setting 
up  and  using  a  billiard  table  for  play,  •without  first  obtaining  a 
license  therefor,  contrary  to  the  statute,  fee  The  jury  found 
the  defendant  guilty,  and  assessed  his  fine  to  one  hundred  and 
fifty  dollars.  The  defendant  moved  in  arrest  of  judgment  on 
the  ground, 

1.  T-hat  keeping  a  billiard  taWe  for  play  was  not  an  in- 
•dictable  offence. 

2.  That  the  penalty  for  a  violation  of  the  statute  was  only 
recoverable  at  the  suit  of  a  common  informer. 

The  Court  refused  to  arrest  the  judgment,  but  reserved  the 
<juestions  of  law  for  the  revision  of  this  Court,  as  novel  and 
difficult. 

The  Attorney  General,  for  the  State. 
Lewis,  contra. 

ORMOND,  J. — The  indictment  m  this  case  cannot  be  sus- 
tained. The  penalty  for  keeping  a  billiard  table  for  play, 
without  license,  is  the  sum  of-"  four  thousand  dollars,  to  be  re- 
covered in  any  Court  having  jurisdiction  thereof,  one  half  to 
the  person  for  suing  the  same,  and  the  other  half  to  the  State,"  Aik. 
Dig.  411.  The  act  of  January  9th  1836,  which  abolishes  tax- 
ation in  the  State  for  the  support  of  the  government,  retains 
this  tax  on  billiard  tables;  it  is  therefore  certain  that  the  only 
mode  in  which  the  penalty  can  be  enforced,  is  by  a  qui  ta?n 
action  at  the  suit  of  an  informer. 

-The  judgment  must  therefore  be  reversed. 
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Ddpree  &  Hampton  v.  Smith. 

1.  A  writ  issued  against  two  defendants,  and  was  returned  executed  generally, 
but  there  was  another  return,  certifying  that  one  of  the  defendants  was  not 
found  ;  a  second  writ,  similar  to  the  first,  was  issued  returnable  to  the  next 
term,  and  executed  on  the  defendant  not  previously  served.  At  an  adjourn- 
ed  term,  holden  about  three  months  after  the  second  writ  was  served,  a  judg- 
ment was  rendered  against  the  defendants  by  their  omission  to  gainsay  the 
action :  Held,  that  the  first  writ  was  not  executed  on  both  the  defendants ; 
that  the  term  to  which  the  second  was  returnable,  was  the  appearance  term, 
and  that  at  which  the  judgment  was  rendered  was  a  mere  continuation  of  it. 

2.  The  act  of  February,  1839,  "to  abolish  attornies  fees  in  certain  cases,"  in- 
hibits the  rendition  of  a  judgment  in  an  action  brought  for  the  collection  of 
money,  at  the  appearance  term  ;  unless  it  be  by  express  consent. 

THE  defendant  in  error  on  the  first  day  of  October,  1839, 
caused  to  be  issued  from  the  Circuit  Court  of  Cherokee,  a  writ 
oi capias  ad  respondendum,  agmnst  the  defendants,  with  a  view 
to  the  r9covery  of  a  promissory  note,  of  the  following  tenor: 

"  $120. — On  or  before  the  first  day  of  February,  1839,  we 
promise  to  pay  Silas  Smith,  or  bearer,  the  sum  of  one  hundred 
and  twenty  dollars,  for  value  received,  this  8th  February,  1838. 

William  S.  Dupree:, 
Wade  Hampton." 
On  this  writ,  the  sheriff  made  the  following  indorsements: 
"Came  to  hand  }^t  Oct.  1839,     Executed  the  2d  Oct.  1839. 
M.  H.  Hughes,  sheriff,  by  his  deputy 
W.  F.  Means. 
"Dupree  not  found  in  my  county,  Oct.  2, 1839. 

M.  Hughes,  sheriff,  by  his  deputy, 

W.  F.  Means." 
On  the  1st  day  of  April,  1840,  another  writ,  similar  to  the 
first,  was  issued  returnable  to  the  spring  term  of  the  same 
Court.  This  writ  was  placed  in  the  sheriff's  hands  on  the  day 
^  of  its  issuance  and  executed  the  same  day.  On  the  10th  March, 
1840,  the  plaintiff  filed  a  declaration  against  both  the  defendants, 
entitled  as  of  the  spring  term,  1840.  At  an  adjourned  term  of 
the  Court,  holden  in  July,  of  the  same  year,  a  judgment  was 
rendered  against  the  defendants  for  the  amount  of  the  note, 
with  interest  and  costs,  which  recites  that  the  parties  came,  by 
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their  attorneys,  and  the  defendants  say  nothing  in  bar  or  preclu- 
iion  of  the  plaintifTs  right  of  action. 

To  revise  this  judgment,  the  defendants  have  sued  a  writ  of 
error  to  this  court. 


Moore  for  the  plaintiffs  in  error. 
Wm.  B.  Martin,  for  the  defendant. 

COLLIER,  C.  J. — Though  the  first  writ  is  returned  execu- 
ted generally,  we  must  consider  it  as  served  on  Hampton  alone, 
because  the  Sheriff  returns  specially  that  Dupree  was  not  found. 
And  the  object  of  the  second  writ  although  it  is  not  professed- 
ly an  alias,  was  intended  to  bring  Dupree  before  the  court. — 
In  this  view  of  the  case,  the  spring  term  1840,  was  obviously, 
the  apf>earance  term,  and  the  first  at  which  the  parties  could 
make  up  their  pleadings. 

The  adjourned  term  of  the  court  holden  in  July,  1840,  at 
which  the  judgment  was  rendered,  was  but  a  continuation  of 
the  preceding  term,  so  that  in  effect  the  judgment  was  rendered 
without  the  intervention  of  a  continuance. 

By  the  act  of  the  2d  February,  1839,  "to  abolish  attorneys' 
fees  in  certain  cases,"  it  is  enacted,  that  in  suits  brought  for 
the  purpose  of  collecting  money,  no  judgment  shall  be  render- 
ed at  the  appearance  term  (unless  it  be  by  consent,)  for  the 
failure  of  the  defendant  to  plead  or  enter  an  appearance  as 
then  required  by  law.  And  that  the  defendant  shall  plead  to 
the  merits  within  the  first  week  of  the  appearance  term,  and 
upon  failure  to  do  so,  shall  forfeit  his  right  to  make  any  de- 
fence thereafter.  The  terms  of  this  act  are  exceedingly  clear* 
and  show  that  in  a  case  like  the  one  before  us  no  judgment  can 
be  rendered  against  the  defendant,  unless  it  be  by  consent,  un- 
til the  second  term  after  the  service  of  process. 

There  is  nothing  in  the  record  to  show  that  the  defendants 
consented  that  a  judgment  might  be  taken  against  them.  The 
consent  contemplated  by  the  act  is  express,  and  not  merely  in- 
ferrable from  an  omission  to  plead.  This  is  indicated  by  the 
positive  declaration  that  no  judgment  shall  be  rendered  at  the 
appearance  term  for  the  failure  to  interpose  a  defence. 

We  find  in  the  record  what  is  called  a  plea,  but  it  is  only  the 
title  of  a  plea,  and  could  not  be  recognized  unless  accepted  by 
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the  plaintiff.  But  if  it  were  entirely  formal  it  could  not  influ- 
ence our  judgment  in  any  degree.  Our  conclusion  is,  that  the 
judgment  of  the  Circuit  Court  must  be  reversed  and  the  cause 
remanded. 


Stephens,  et  al.  v.  Womack. 

1.  Upon  a  motion  by  the  principal  sherifFagainst  his  deputy,  it  is  necessary  that 
the  record  should  show  that  the  deputy  had  one  days  notice  of  the  proceeding 
against  the  principal  sheriff  for  the  default  of  the  deputy — that  a  ju-dgment 
was  obtained  again%t  him  for  such  default  and  its  amount — that  he  was  in. 
fact  his  deputy,  and  the  others  sought  to  be  charged,  his  sureties. 

2.  It  is  not  necessary  that  the  liability  of  the  principal  sheriff  to  the  plain, 
tiff  in  execution  be  shewn,  nor  is  any  notice  to  the  deputy  and  his  sureties  ne- 
cessary of  the  intended  motion  of  the  principal  sheriff  against  them. 

Error  to  the  County  Court  of  Tuskaloosa. 

THIS  was  a  judgment  obtained  by  default  in  the  Court  be- 
low, by  the  -defendant  in  error  as  principal  sheriff,  against  the 
plaintiff  in  error,  as  his  deputy,  to  recover  the  amount  of  a 
judgment  obtained  against  the  sheriff  for  the  misconduct  of  the 
deputy  in  not  paying  over  money  received  by  him  on  an  exe- 
cution in  his  hands- 

The  record  recites  that  the  plaintiff  came  by  his  attorney 
and  moved  the  Court  for  judgment  against  Andrew  J.  Ste- 
phens, as  late  deputy,  &c.  and  against  Larkin  D.  Holleman,  his 
surety,  &;c.  for  the  sum  of  five  hundred  dollars,  the  amount  of 
a  judgment  this  day  rendered  against  the  said  Jesse  Womack, 
as  sheriff  aforesaid,  for  failing  to  pay  over  the  amount  of  an  ex- 
ecution, &c.  which  is  particularly  described.  And  it  appear- 
ing to  the  satisfaction  of  the  Court,  that  the  said  execution,  be- 
fore the  day  so  appointed  for  the  return  thereof,  came  to  the 
possession  of  the  said  Andrew  J.  Stephens  as  such  deputy,  in 
lime  to  be  executed,  and  upon  which  execution,  the  said  An- 
drew J.  Stephens  received  the  amount  of  money  therein  spe- 
cified to  be  made;  and  that  he  has  failed  to  pay  over  the  same 
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to  the  said  Jesse  Womack,  or  to  the  plaintiff  in  the  execution; 
and  it  also  appearing  to  the  satisfaction  of  the  Court,  that  the 
said  Andrew  J.  Stephens,  was,  at  the  time,  he  received  said 
execution,  and  at  the  time  he  collected  the  money  thereon,  as 
aforesaid,  a  deputy  of  the  said  Jesse  Womack,  sheriff  as  afore- 
said; and  that  at  the  same  time,  the  said  Holleman  was  his  sure- 
ty; and  that  the  said  Stephens  and  the  said  Holleman  were  no- 
tified of  this  motion,  th-e  time  required  by  law^  and  the  said 
Stephens  and  the  said  Holleman  being  solemnly  called,  came 
not,  but  made  default.  It  is  therefore  considered,  &c.  The 
Court  rendered  judgment  for  the  amount  which  had  previous- 
ly (as  is  stated)  been  recovered  of  the  principal  sheriff,  by  the 
plaintiff  in  execution. 

From  which  judgment,  this  writ  is  prosecuted. 

The  plaintiff  now  assigns  for  error: 

1st.  That  the  notice  is  insufficient,  in  not  describing,  the  exe- 
cution, its  date,  &c. 

2.  That  the  record  does  not  shew  that  a  judgment  had  been 
rendered  against  the  sheriff,  for  the  default  of  the  deputy. 

3.  That  the  judgment  is  rendered  for  too  much. 

4.  That  the  judgment  does  not  shew  when  the  execution 
was  returnable. . 

5.  That  the  record  does  not  shew  that  the  money  was  re- 
ceived before  the  return  day  of  the  execution. 

6.  No  demand  of  the  deputy  is  shewn. 

7.  It  does  not  appear  that  the  judgment  against  the  princi- 
pal sheriff  was  on  account  of  the  default  of  plaintiff  in  error  as 
his  deputy. 

Bliss  &  Re  wis,  for  plaintiff  in  error,  cited  Aik.  Dig.  174  §  75; 
1  Stewart  and  Porter,  486;  1  Ala.  Rep.  635 ;  2  Stewart  and 
Porter,  100;  3  ib.  385- 

Peck  &  Clarke,  and  Cochran,  contra.       ^ 

ORMOND,  J. — In  the  transcript  of  the  record  sent  to  this 
Court,  a  paper  purporting  to  be  a  notice,  is  sent  up  by  the 
clerk,  but  not  being  referred  to  in  the  judgment,  it  cannot  be 
considered  as  a  part  of  the  record  :  see  Bates  vs.  The  Plan- 
ters' Bank,  8  Porter,  99,  and  subsequent  cases:  the  assignments 
of  error,  therefore,  founded  on  the  notice  must  be  disregarded. 
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This  is  a  proceeding  by  the  principal  sheriff,  against  his  de- 
puty, a  judgment  having  previously  been  obtained  by  the  plain- 
tiff in  execution  against  the  former,  fur  the  default  of  the  latter. 

It  is  founded  on  a  statute  to  be  found  in  Aik.  Dig.  389  §  11, 
"whenever  judgment  shall  be  rendered  by  any  Court  of  this 
State,  against  any  sheriff  for  any  failure,  neglect  of  duty,  or 
misconduct  in  office^  and  it  shall  appear  to  the  satisfaction  of 
the  Court,  that  such. failure,  neglect  of  duty,  or  misconduct  in 
office,  is  the  failurCf  neglect,  or  misconduct  of  his  deputy,  it 
shall  be  the  duly  of  the  Court,  on  motion  of  the  sheriff,  to  ren- 
der judgment  against  such  deputy  and  securities  in  favor  of  the 
principal  sheriff  for  the  whole  amount  of  the  judgment  and  costs 
rendered  by  the  Court  against  such  principal  sheriff,  by  reason 
of  such  failure  neglect  of  duty,  or 'misconduct  of  said  deputy, 
for  which  execution  may  issue  as  in  other  cases:  Provided^ 
that  the  deputy  or  his  security  or  securities  shall  have  one  days 
notice  of  the  pendency  of  the  proceedings  against  the  princi- 
pal sheriff." 

To  enable  the  Sheriff  to  recover  of  his  deputy  under  this  act, 
nothing  more  is  necessary  than  to  prove  that  the  deputy,  or  his 
surety  had  one  day's  notice  of  the  proceeding  commenced 
against  him  for  the  default  of  the  deputy — that  a  judgment  was 
obtained  against  him  for  such  default  and  its  amount — that  the 
person  he  seeks  to  charge  was  his  deputy,  and  that  a  certain 
person  was  his  surety.  As  this  judgment  is  a  mere  consequence 
of  the  judgment  previously  rendered  against  the  principal 
sheriff,  the  liability  of  the  principal  sheriff  to  the  plaintiffin  ex- 
ecution, for  the  default  of  the  deputy,  need  not  be  shown;  nor 
is  it  necessary  that  ihe  record  should  show  any  notice  to  the 
deputy  or  his  sureties,  of  the  intended  motion  by  the  principal 
sheriff  against  his  deputy  and  sureties.  It  is  sufficient,  if  either 
the  deputy  or  his  sureties  have  one  day's  notice  of  the  motion 
against  the  principal  sheriff^  and  if  such  notice  is  giveUr  imme- 
diately on  the  rendition  of  judgment  against  the  principal  sher- 
iff, a  judgment  may  be  rendered  in  his  favor  against  the  deputy 
and  his  sureties,  who  caused  the  default. 

Although  this  record  contains  a  great  deal  of  superfluous 
matter,  it  does  not  show  those  facts  on  which  alone  the  liability 
of  the  plaintiffs  in  error  were  to  accrue. 

It  does  not  appear  from  the  record  that  the  plaintiffs  inerror 
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had  notice  of  the  pending  motion  against  the  principal  sheriff — 
nor  does  it  appear  that  a  judgment  was  rendered  against  the 
principal  sheriff  for  the  default  of  the  deputy  or  its  amount. — 
Some  of  these  facts  are  indistinctly  stated  in  the  recital  of  the 
motion  made  against  the  plaintiffs  in  error,  but  it  does  not  appear 
from  the  record,  that  the  facts  necessary  to  create  the  liability 
to  this  summary  proceeding  were'proved;  and  from  the  earliest 
period  of  the  history  of  this  court  down  to  the  present  day,  it 
has  been  held  that  the  judgment,  whether  by  defaulter  otherwise, 
must  shew  affirmatively  every  fact  necessary  to  give  the  Court 
the  summary  jurisdiction.  Where  as,  in  this  case,  the  judgment 
is  by  default:  those  facts  which  constitute  the  defendant's  liabili- 
ty, must  be  also  shewn.  If  the  judgment  be  rendered  on  a  ver- 
dict founded  on  an  issue  between  the  parties,  the  facts  necessa- 
ry to  constitute  the  liability  of  the  defendant  fur  the  debt,  will 
be  presumed  to  have  been  in  proof  before  the  jury,  as  in  other 
cases,  where  suit  is  brought  in  the  ordinary  mode. — 8  Por- 
ter, 372. 

For  the  reasons  given,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 


Palmer  v.  Lbsne. 

t.  Where  a  declaration  is  filed  against  two,  and  leave  is  given  to  the  plaintiff, 
to  amend  by  striking  out  the  name  of  one,  the  amendment  need  not  be  made 
in  fact;  the  granting  of  leave  will  operate  to  complete  it. 

2.  An  insufficient  writ,  or  one  which  is  variant  from  the  declaration,  can't  be 
reached  by  a  demurrer,  or  on  error. 

3.  Semble;  to  authorise  the  Court  to  adjudge  that  the  discontinuance  of  a  suit  a« 
to  one  of  several  joint  defendants,  where  the  case  does  not  come  within  the 
act  of  1818,  is  a  discontinuance  of  the  action,  it  is  not  enough  that  the  objec- 
tion to  the  discontinuance  is  shown  by  the  writ  alone. 

4.  A  Court  may,  in  the  exercise  of  its  discretion,  award  a  new  trial,  but  it  can- 
not order  a  non.suit,  or  discontinuance,  upon  the  ground  that  the  declaration 
is  variant  from  the  writ,  where  the  vaiiance  is  not  regularly  brought  to  its  view 
by  the  pleading. 

THE  plaintiff  in  error  declared  against  the  defendant  and 
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Frederick  Ravesies,  in  the  County  Court  of  Mobile,  upon  their 
joint  promises  to  pay  him  money,  due  for  the  hire  of  his  ser- 
vants ;  and  also,  for  work  and  labor  done  for  them  by  hi^  ser- 
vants, at  their  joint  request.  It  appears  from  the  record,  that 
the  writ  was  executed  on  Lesne  only,  and  returned,  "  not 
found,"  as  to  Ravesies. 

It  does  not  appearthat  either  of  the  parties  declared  against, 
pleaded ;  but  at  the  trial  term,  an  entry  was-  made  as  follows  : 
"  This  day  came  the  parlies  by  their  attornies,  and  this  cause 
is  discontinued  by  plaintiff  as  to  Frederick  Ravesies,  and  the 
plaintiff's  attorney  having  leave  to  amend  his  declaration  by 
striking  out  the  name  of  F.  Ravisies,  so  as  to  declare  upoa  the 
several  promises  and  undertakings  of  said  Lesne ;  and  there- 
upon came  a  jury  of  good  and  lawful  men,  to  wit:  Mark  A. 
Ward  and  others,  who  upon  their  oaths  do  say,  "We,  of  the 
jury,  find  for  the  plaintiff,  and  assess  the  damages  at  three  hun- 
dred and  sixteen  dollars  and  24  cents.  It  is,  therefore,  consi- 
dered by  the  Court,  that  the  plaintiff  recover  fi'om  the  defen- 
dant, James  Lesne,.  the  sum  of  three  hundred  and  sixteen  dol- 
lars and  twenty-four  cents,  for  his  damages  by  the  jury,  inform 
aforesaid  assessed;  also,  his  costs  by  him  about  his  suit,  in  this 
behalf  expended."  Afterwards,  on  a  day  of  the  same  term, 
the  Court  made  an  order  in  these  words :  "  Oa  motion  of  de- 
fendant's counsel,  it  is  ordered,  that  the  verdict  in  this  case  be 
set  aside,  and  a  non-suit  be  entered^gainst  plaintiff.  It  is.  there- 
fore, considered  that  plaintiff  pay  costs,  for  which  execution 
may  issue." 

To  revise  the  order  setting  aside  the  verdict,  and  directing 
a  non-suitj  and  the  payment  of  costs,  the  plaintiff  has  prosecuf 
ted  his  writ  of  error  to  this  Court.. 

Lessesne,  for  the  plaintiff. 
Stewart,  for  the  defendant. 

COLLIER,  C.  J.— The  leave  granted  by  the  County  Court 
to  the  plaintiff,  to  amend  his  declaration,  was  special,  and  point- 
ed out  the  particulars  in  which  the  amendment  was  to  be  made. 
It  did  not  require  a  new  declaration  to  be  filed,  but  merely  that 
the  name  of  Ravesies  should  be  stricken  out  of  the  one  on  file, 
so  that  it  allege  the  promises  and  undertakings,  the  non-pei- 
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formance  of  whith  are  complained  of,  as  those  of  Lesne  indi- 
vidually. Such  an  order  to  amend,  is  unlike  a  permission  to 
amend  generally,  by  filing  a  new  declaration,  or  adding  a  dis- 
tinct count;  while  the  latter  would  require  the  amendment  to 
be  made  in  point  of  fact,  the  former  considers  the  leave  grant- 
ed as  operating  in  itself  to  complete  it. 

We  must  then,  consider  the  plaintiff  as  declaring  upon  pro- 
mises made  severally  with  the  defendant,  instead  of  charging 
a  joint  liability  by  Ravesies  and  Lesne.  In  thi&view  of  the 
case,  the  declaration  is  good,  in  showing  a  cause  of  action 
against  the  defendant  alone,  and  must  have  been  so  adjudged 
on  demurrer.  It  has  been  repeatedly  held,  that  an  insufficient 
writ,  or  one  which  is  variant  from  the  declaration,  cannot  be 
reached  by  demurrer,  or  on  error ;  and  this  Court,  in  review- 
ing the  action  of  the  County  Court,  cannot  look  into  the  record 
farther  than  that  Court  should  have  done. 

The  defendant,  however,  could  not  have  been  prejudiced  by 
the  permission  given  to  the  plaintiff  to  amend;  the  amendment 
being  considered  as  made,  the  declaration  ceased  to  conform  to 
the  writ,  and  he  should  have  pleaded  the  variance  in  abate- 
ment. This,  according  to  tiie  deci^ons  of  this  Court  from  an 
early  day,  is  the  only  manner  in  which  the  point  could  have 
been  presented. 

In  all  the  cases  in  which  it  has  been  decided,  that  a  discon- 
tinuance of  a  suit  as  to  one  of  several  joint  defendants,  where 
the.  case  does  not  come  within  the  act  of  1818,  is  a  discontinu- 
ance of  the  action,  the  objection  was  shown  by  the  declaration. 
Kennedy  v.  Russell  &  Patton,  Minor's  Rep.  77 ;  Thompson  v. 
Saffold,  et  al.  2  Stew't  Rep.  494 ;  Tindall  v.  Collins,  2  Porter's 
Rep.  17.  But  in  the  present  case^  the  leave  to  amend,,  perfect- 
ed, the  declaration^and  the  writ  alone  showed  that  the  plaintiff 
ceuld  not  proceed. 

It  was  within  discretion  of  the  County  Court  to  set  aside  the 
verdict,  and  award  a  new  trial,  bui  beyond  the  just  exercise  of 
its  powers  to  order  ai  non-suitor  discootinuance;  because,  as 
we  have  seen,  the  variance  between  the  writ  and  declaration 
was  not  regularly  presented.  The  consequence  is,  the  judg- 
ment complained  of,  is  erroneous,  and  must  be  reversed,  and 
the  cause  remanded. 
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r, 

1.  A  justice  of  the  peace  may  permit  an  amendment  to  the  complaint  in  a  case  of 
forcible  entry  and  detainer,  before  issue  joined. 

2.  When  the  Circuit  Court  affirms  the  judgment  of  a  justice  of  the  peace,  in  a 
case  of  forcible  entry  and  detainer,  it  is  not  error  for  the  Court  to  remand  the 
case,  to  enable  the  justice  to  issue  a  writ  of  restitution. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

THIS  action  was  commenced  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  before  a  justice  of  the  peace,  for 
a  forcible  entry  and  detainer. 

From  a  bill  of  exceptions  taken  at  the  trial  before  the  magis- 
trate, it  appears  that  a  mistake  was  made  in  the  complaint, 
in  describing  the  land  by  the  township  and  range  in  which  it 
was  situated,  the  one  being  put  for  the  other.  On  motion  of 
the  complainant,  he  was  permitted  by  the  justice  to  amend  his 
complaint,  so  as  to  describe  the  land  truly,  though  objected  to 
by  the  plaintiff  in  error.  The  jury  having  found  a  verdict  in 
favor  of  the  defendant  in  error,  the  cause  was  carried,  by  certio- 
rari, to  the  Circuit  Court  of  Tallapoosa  county,  where  the 
judgment  was  affirmed,  and  a  procedendo  directed  to  be  issued 
to  the  justice  of  the  peace.  From  the  judgment  of  the  Circuit 
Court,  this  writ  of  error  is  prosecuted- 

The  assignments  of  error  relied  on  in  this  Court,  are, 

1.  The  permission  given  the  defendant  in  error  to  amend  his 
complaint. 

2.  That  the  Circuit  Court,  instead  of  awarding  a  procedendo 
to  the  justice,  should  have  directed  a  writ  of  habere  facias  pos- 
sessionem  to  issue. 

T.  Clay,  for  plaintiff  in  error.  ^ 

Heydenfeldt,  contra. 

ORMOND,  J. — It  is  supposed  by  the  counsel  for  the  plaintiff 
in  error,  that  the  record  shows  that  the  amendment  which  the 
justice  of  the  peace  permitted,  was  made  after  issue  joined ;  but 
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he  insists,  tiiat  if  he  is  wrong  in  this  supposition,  the  justice  ha4 
no  power  to  permit  an  amendment  at  any  stage  of  the  pro- 
ceedings. 

The  record  is  certainly  not  so  clear  as  could  be  desired,  as  to 
the  time  when  the  amendment  was  made.  The  doubt  is  cre- 
ated by  the  statement  in  the  record,  that  it  was  "  on  the  trial  of 
the  cause."  This  is,  however,  we  think,  satisfactorily  explain- 
ed by  the  record  itself,  and  especially  by  the  objection  made 
before  the  justice,  which  was  not  that  it  would  change  the  is- 
sue which  the  parties  had  made  up,  but  that  it  would  make  the 
complaint  vary  from  the  notice  which  had  been  given  by  the 
justice  to  the  defendant  below.  It  is  our  practice,  and  that  of 
all  appellate  Courts,  to  make  #1  reasonable  intendments  in  fa- 
vor of  the  judgments  of  subordinate  tribunals.  It  is  not  suffi- 
cient that  error  may  have  intervened ;  it  must  be  distinctly 
pointed  out  on  the  record. 

Every  Court,  whether  of  general  or  limited  jurisdiction,  has 
the  power  to.  permit  such  amendments  to  be  made  in  the 
pleadings,  while  the  cause  is  m  fieri,  as  will  enable  it  to  fulfil 
the  end  of  its  creation,  the  administration  of  justice.  If  by  the 
amendment,  the  cause  is  presented  in  a  new  aspect,  so  that  the 
opposite  party  would  be  surprised  thereby,  if  forced  into  a 
trial,  the  amendment  will  not  be  made,  but  on  the  condition  of 
the  necessary  time  being  given. 

We  can  perceive  no  error  in  the  judgment  rendered  by  the 
Circuit  Court.  The  statute  requires  the  justice  of  the  peace  to 
issue  a  writ  oi  ristitution,  when  the  jury  find  for  the  complain- 
ant, and  that  this  might  be  done,  it  was  proper  to  remand  the 
cause  to  the  justice  who  rendered  the  judgment. 

The  act  "  to  regulate  judicial  proceedings,"  passed  19th  Jan-' 

uary,  1839,  does  not  affect  this  question. 

We  can  perceive  no  error  in  the  judgment  of  the  Circuit 

Court,  and  it  is  therefore  affirmed. 
47 
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1.  Where  a  motion  was  made  for  a  new  trial  at  the  term  at  which  the  judgment 
was  rendered,  but  the  Court  adjourned  without  diriposing  of  it,  the  refusal  of 
the  Judge  at  the  next  terra,  to  hear  the  motion  and  decide  it  on  its  merits,  will 
not  authorise  a  reversal  of  the  judgment  in  the  cause.  A  mavdamus  is  the  ap- 
propriate  remedy  to  compel  a  Court  to  entertain  and  decide  upon  a  matter 
t^ithin  its  discretion.. 


IT  appears  from  the  record  in  this  cause,  that  the  defen- 
dant in  error  recovered  againsPthe  plaintiff  at  the  fall  term,. 
1840,  of  the  Circuit  Court  of  Mobile,  a  judgment  for  the  sum  of 
sixteen  hundred  and  thirty-seven  dollars  r  and  at  the  spring 
term,  1841,  the  plaintiffs  moved  for  a  new  trial,  which  being  re- 
fused, they  excepted.  The  bill  of  exceptions  is  as  follows:  "la 
this  cause,  a  verdict  was  rendered  for  the  plaintiff  at  the  last 
term  of  the  Circuit  Court  for  Mobile  county,  and  a  motion  was 
made  at  the  said  term  for  a  new  trial.  Before  a  decision  was 
made  on  the  motion,  and  while  it  was  still  pending,,  the  Court 
aforesaid,  adjourned  to  the  next  regular  term  of  the  said  Court ; 
a  judgment  having  been  entered  on  said  verdict.  At  the  pre- 
sent term,  the  same  motion  was  made  for  a  new  trial  upon  the 
same  verdict,  before  the  Hon.  E.  S.  Dargan,  the  presiding 
Judge,  who  declined  to  hear  the  same,  or  inquire  into  the  merits 
thereof^  because  the  said  motion  should  have  been  determined 
at  the  last  term  of  the  Court,  and  that  it  could' not  now  be  de- 
cided. To  which  refusal  to  hear  the  aforesaid  motion,  the  said 
defendants  except,  and  pray  the  Courts  to  sign  this  bill  of  ex-^ 
ceptions." 

The  only  error  assigned  is>  that  the  Court  erred  in  not  hear- 
ing the  motion  for  a  new  trial. 

Campbell,  for  the  plaintiffs  in  error.. 
Stewakt^  for  the  defendant. 

COLLIER,  C.  J. — It  does  not  explicitly  appear  from  the 
bill  of  exceptions,  that  a  motion  for  a  new  trial  was  regularly 
made,  and  continued  at  the  term  of  the  Court  at  which  the  jury 
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rendered  their  verdict  in  this  cause ;  but  conceding  such  to  have 
been  the  fact,  and  we  are  satisfied,  that  the  refusal  of  the  Judge 
to  entertain  the  motion  at  the  succeeding  term,  is  not  available 
on  error.  The  granting,  or  refusing  a  new  trial,  is  a  matter 
within  the  discretion  of  the  Court,  trying  the  cause  ;  and  howe- 
ver decided,  cannot  be  revised  on  appeal  or  writ  of  error. — 
Nor  can  the  refusal  to  decide  upon  such  a  motion,  be  thus 
made  the  ground  of  objection  to  a  "judgment  in  other  respects, 
regular  J  for  as  the  appellate  Court  cannot  examine  into  its  mer- 
its and  determine  whether  it  should  have  been  granted,  it  can- 
not undertake  to  say,  that  the  party  complaining,  has  been  pre- 
judiced by  refusing  to  decide  upon  his  application  for  a  new 
trial.  And  unless  error  is  affirmatively  shown  to  the  probable 
injury  of  the  plaintiff,  the  judgment  will  not  be  reversed. 

But  the  refusal  of  a  Court  to  decide  upon  a  matter  even  with- 
in its  discretion,  is  not  a  case  unprovided  for  by  law.  In  such 
a  case,  z.^mandarmts  is  the  appropriate  remedy  to  compel  the 
Judge  to  make  such  a  decision,  as  in  his  judgment  is  proper  and 
legal.  Dunkin  v.  Mun,  T,  Raym.  Rep.  2S5;  Rex  v.  Hay,  4 
Burr.  Rep.  2295 ;  Commonwealth  ex  rel.  Breckenridge  v.  The 
Judges  of  the  Court  of  Common  Pleas,  of  Cumberland  co.,  6 
Wheeler's  Ab.  556  ;  1  Serg't  &c  Rawle's  Rep.  187. 
We  have  only  to  add,  the  judgment  is  affirmed. 


Hardeman,  et  als.  v,  Sims,  et  als.* 

1.  Courtsf  of  Chancery  have  jurisdiction  where  a  bill  is  filed  to  recover  a  slave  in 
specie,  under  peculiar  circumstances ;  as  where  the  slave  is  a  family  negro, 
and  a  strong  attachment  exists  towards  the  slave,  so  that  damages  would  not 
be  an  adequate  compensation,  but  an  allegation  that  the  negro  is  a  "  family 
slave,"  and  that  the  complainants  felt  that  personal  regard  for  her  which  is 
usually  felt  for  property  of  this  kind,"  is  not  sufficient  to  oust  the  common  law 
Court  of  jurisdiction,  and  confer  it  on  a  Court  of  Chancery. 

2.  All  the  plaintiffs  to  an  action,  must  be  competent  to  sue,  otherwise  the  action 

*  Note. — This  opinion  was  delivered  at  the  January  term,  1640,  and  was  ac- 
cidentally omitted  in  the  published  opinions  of  that  term. 
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cannot  be  maintained;  when,  therefore,  the  statute  of  limitations  has  begun  to 
run  against  one  of  several  parties  intitled  to  a  joint  action,  it  operates  as  a  bar  to 
such  action. 

Error  to  the  Chancery  Court  of  Columbiana. 

THIS  was  a. bill  in  Chancery,  filed  by  the  plaintiffs  in  errors 
against  the  defendants  in  error. 

The  bill  charges  that  the  grand-father  of  the  complainants,  one 
Turner  Christian,  on  the  14th  September,  1822,  \fy  deed  duly 
recorded  in  the  clerk's  office  of  Charles  City  county,  Virginia, 
conveyed  to  them  certain  negro  slaves,  which  were  then  in 
the  possession  of  their  father,  and  which  he  shortly  after 
brought  with  him  to  this  State.  That  tliey  were  then,  and^with 
the  exception  of  one  of  the  complainants,  still  are,  infants;  that 
their  father  being  a  man  of  extravagant  and  intemperate  habits, 
sold  many  of  the  negroes,  and  contracted  debts  on  which  judg- 
ments being  obtained,  one  of  the  negroes  was  sold  and  pur- 
chased by  the  defendant  Sims.  The  slave  so  purchased  was  a 
girl,  now  about  fifteen  years  of  age,  is  "  a  family  negro,  and  resi- 
ded with  them  in  their  father's  family,  and  that  they  have  all 
that  personal  regard  for  her  that  is  felt  and  entertained  for  pro- 
perty of  this  kind  by  all  families,  and  therefore,  seek  her  reco- 
very in  specie."  The  bill  also  charges  that  the  complainants 
apprehend  that  the  negro  will  be  carried  beyond  the  limits  of 
the  State,  and  prays  a  ne  exeat,  which  was  granted. 

Sims,  in  his  answer,  denies  all  knowledge  of  the  facts  charg- 
ed in  the  bill,  except  that  he  purchased  the  negro  at  public  sale: 
she  was  then  about  six  years  old,  and  that  he  gave  a  full  price 
for  her.  He  denies  all  knowledge  of  the  claim  of  the  plaintiffs 
to  the  negro,  and  relies  on  the  statute  of  limitations. 

A  great  deal  of  testimony  was  taken  in  the  cause,  which  from 
the  view  the  Court  take  of  the  case,  is  not  necessary  to  be  set 
out*  The  Chancellor  dismissed  the  bill  under  the  defence  of 
the  statute  of  limitations,  from  which  decree  this  writ  of  error 
is  prosecuted. 

Baylor,  for  plaintiffs  in  error. 
Peck,  contra. 

ORMOND,  J. — The  first  question  to  be  considered  is,  whe- 
ther such  a  case  is  made  by  the   bill,  as  will  give  the  Court  of 
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Chancery  jurisdiction.  The  object  of  the  bill  is,  to  recover  a 
slave  alleged  to  be  Q.Jamily  negro. 

It  is  certainly  true,  that  slaves,  although  by  our  law  consi- 
dered property,  differ  in  many  respects  from  other  chattels* 
and  many  cases  may  be  supposed  in  which  it  is  not  proper 
that  they  should  be  considered  as  mere  chattels.  They  are  in- 
tellectual, moral  beings,  and  attachments  of  the  strongest  kind, 
sometimes  grow  up  between  master  and  slave,  having  its  origin 
not  unfrequently  in  early  infancy,  and  strengthened  in  after  life 
by  dutiful  service  and  obedience,  on  the  one  hand,  and  care 
and  protection  on  the  other.  When  such  a  state  of  things  ex- 
ists, it  is  the  duty  of  a  Court  of  Chancery,  to  lend  its  aid  in  re- 
covering the  slave  in  specie,  if  improperly  withheld,  as  dam- 
ages would  frequently  be  no  compensation.  So,  also,  the  rela- 
tion of  husband,  wife  or  child,  might  subsist  between  slaves,  the 
property  of  the  injured  party,  and  the  one  sought  to  be  reco- 
vered, where  the  reason  for  sustaining  the  jurisdiction  of  chan- 
cery would  rest  on  the  same  foundation,  and  other  cases  might 
be  supposed. 

We  do  not,  however,  assent  to  the  position,  that  the  defen- 
dant in  detinue  may,  after  judgment,  retain  the  property  by 
paying  the  alternative  value,  assessed  as  damages,  as  it  is  cer- 
tainly in  the  power  of  the  Court  to  compel  its  production,  if  in 
the  possession  of  the  defendants.  As,  however,  the  action  of 
a  Court  of  Law  is  not  so  prompt,  decisive,  or  certain  in  such 
matters,  as  that  of  a  Court  of  Chancery,  humanity  requires  that 
the  jurisdiction  should  be  upheld,  when  a  proper  case  is  pre- 
sented. This  is  the  doctrine  of  the  Courts  of  Virginia,  as  stated 
in  the  cases  of  Wilson  and  Trent  v.  Butler,  3  Munford,  559,  and 
Allen  V.  Freeland,  3  Randolph,  170. 

But  the  allegations  of  this  bill  do  not  make  out  a  case  which 
which  will  warrant  the  interposition  of  a  Court  of  Chancery.— 
The  slave,  to  recover  which  the  bill  is  filed,  is  described  "as  a 
family  negro,  the  gift  of  the  complainants  grand-father,  and 
had  resided  with  them  in  their  father's  family;  that  they  felt  for 
her  all  that  personal  regard  that  is  commonly  felt  and  enter- 
tained for  this  kind  of  property."  The  single  fact  relied  on 
here  is,  that  the  girl  is  &  family  negro ;  for  as  she  was  sold  at 
the  age  of  six  years,  some  eight  or  nine  years  before  the  filing 
of  the  bill,  it  is  impossible  to  suppose  that  any  strong  attach- 
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ment  had  subsisted  between  the  eoojplainants  and  the  subject 
of  the  suit;  nor  is  any  particular  attachment  alleged,  further 
than  is  commonly  felt  towards  family  negroes.  On  the  other 
hand,  the  defendant  purchased  her  at  six  years  of  age,  has  been 
in  possession  of  her  ever  since,  and  must  be  presumed,  as  he 
insists  in  his  answer,  to  be  more  attached  to  her,  than  those 
who  had  only  known  her  in  early  infancy,  and  have  been  sepa- 
rated from  her  for  many  years. 

This  question  came  before  this  Court  in  the  case  of  Baker  v. 
Rowan,  2  Stewart  &  Porter,  371,  where  the  Court  hold  this 
language:  '*We  freely  confess  that  slave  property  is  in  general, 
distinguishable  from  other  chattels  in  this  respect ;  that  family 
slaves,  to  which  owners  become  attached,  should  be  preserved 
in  specie,  by  the  interposition  of  chancery,  rather  than  leave  the 
party  to  seek  reparation  in  damages  by  suit  at  law ;  even  with 
the  partial  assurance  of  restoration  afforded  by  the  action  of 
detinue.  The  same  principle  applies  equally,  when  from  other 
circumstances  a  peculiar  value  or  interest  attaches  to  slaves  or 
other  property,  but  it  must  be  such  as  to  distinguish  the  article 
from  other  chattels  of  the  like  nature. 

"If  the  case  under  consideration,  depended  alone  on  this  prin- 
ciple, I  should  consider  the  allegations  of  the  bill  insufficient  to 
warrant  the  interposition  of  chancery.  It  describes  the  pro- 
perty in  general  terms,  diS  family  slaves^  for  which  reason  the 
complainant  desired  to  retain  them;  but  the  circumstances 
which  could  create  peculiar  value  or  attachment,  are  not  stated 
with  sufficient  precision;  nor  is  even  the  existence  of  particular 
attachment  alleged." 

The  language  here  employed,  is  peculiarly  appropriate  to 
this  case,  to  which  it  bears  a  striking  analogy.  To  allow  the 
general  allegations  employed  in  this  bill,  "  that  the  slaves  are 
family  negroes,"  to  be  sufficient  to  oust  a  Court  of  law  of  its 
jurisdiction,  would  be  to  transfer  to  equity  the  decision  of  all 
controversies  relating  to  family  slaves.  Whilst,  therefore,  we 
would  sustain  the  jurisdiction  of  the  Court  of  Chancery,  in  cases 
of  this  character,  in  aid  of  the  humane  desires  of  an  owner,  who 
for  peculiar  and  sufficient  reasons,  sought  the  recovery  of  a 
slave  in  specie,  we  cannot  permit  it  to  be  carried  so  far  as  to 
prostrate  the  cheaper  and  more  convenient  remedy  afforded 
by  the  Courts  of  common  law. 
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We  are  also  of  opinion,  that  the  defence  of  the  statute  of 
limitations  is  available  to  the  defendants.  It  was  contended  in 
argument,  that  the  exceptioa  in  the  statute  in  favor  of  infants, 
would  take  this  case  out  of  the  statute,  notwithstanding  one  of 
the  complainants  was  barred  by  the  statute. 

We  understand  it  to  be  the  settled  rule,  that  when  a  joint  right 
■of  action  accrues  to  several,  the  right  must  exist  in  all  at  the 
time  of  the  action  brought.  When  the  statute  begins  to  run  as 
to  one  of  several  parties  to  a  joint  action,  it  runs  as  to  all.  This 
was  explicitly  held  by  the  Court  of  King's  Bench,  in  the  case 
of  Perry  and  others  v.  Jackson  and  others,  4th  Term  Kep.  516, 
where  it  was  held  that  the  exception  in  favor  of  persons  beyond 
sea,  could  not  be  claimed  by  one  partner  abroad,  the  other  be- 
ing in  England,  and  affected  by  the  statute.  And  in  Marsteller 
and  others  v.  McClean,  7  Cranch,  156,  a  replication  to  a  plea 
of  the  statute  of  limitations,  -alleging  that  some  of  the  plaintiffs 
were  infants,  and  within  the  exceptioa  of  the  statute,  was  bad 
on  demurrer- 

The  precise  point  here  raised,  was  also  determined  by  the 
Court  of  Appeals  of  Kentucky,  in  the  cases  of  Milner  v.  Davis, 
1  Liltell's  Select  Cases,  436;  and  Allen  v.  Beal's  heirs,  3  Mar- 
shall, 554.  That  these  decisions  contain  a  sound  exposition  of 
the  law  on  this  subject,  we  entertain  no  doubt,  and  it  would  not 
be  difficult  to  show  that  a  contrary  doctrine  would  not  only  in- 
volve great  absurdities,  but  would  also  go  far  to  deprive  the 
statute  of  limitations  of  its  beneficial  effects. 

The  statute  destroying  the  right  of  survivorship  in  cases  of 
joint  tenancy,  has  no  influence  on  this  case.  The  question  here 
is  not  as  to  the  sufficiency  of  the  title  of  the  complainants  to  the 
slaves  supposed  to  be  given  to  them  by  their  grand-father,  but 
it  is  whether  they  have  a  right  to  maintain  an  action  for  their 
recovery.  The  decision  of  this  question  does  not  depend  on 
the  fact  of  title,  but  conceding  the  title  to  be  as  alleged,  the 
question  is,  whether  the  bar  created  by  the  statute,  does  not 
forbid  the  assertion  of  such  right. 

We  have  not  considered  it  necessary  to  examine  the  other 
questions  argued  at  the  bar,  as  either  of  the  two  points  discuss- 
ed, is  decisive  of  the  case. 

The  decree  of  the  Chancellor  dismissing  the  bill,  is  therefore 
affirmed. 
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Childress  v.  Childress. 

1.  Where  an  executor  purchases  part  of  the  testator's  estate,  he  is,  after  the  ex- 
piration of  the  term  of  credit,  chargeable  \vith  the  amount  as  cash. 

2.  A  testator  bequeathed  to  his  wife  "  one  thousand  dollars  in  cash  to  be  paid  her 
out  of  the  money  due  me  (him)  in  the  State  of  Virginia,  from  Thomas  McCar- 
go,  when  the  same  shall  be  collected."  He  also  bequeathed  the  balance  of 
the  debt,  after  his  wife  should  be  paid,  to  his  son:  Held,  that  the  wife  was 
entitled  to  her  legacy,  if  so  much  was  collected  of  the  debt,  without  abate- 
ment for  the  charges  of  collection;  the  residue  of  the  debt  being  more  than 
ample  for  that  purpose. 

3.  A  bequest  of  the  balance  of  the  debt  or  money  due  the  testator  from  an  in- 
dividual named  by  him,  after  the  payment  of  a  legacy  with  which  he  had 
charged  it,  means  so  much  as  shall  be  realized  over  and  above  the  charge,  af- 
ter the  costs  of  collection  shall  have  been  paid ;.  for  these  costs  the  estate 
generally,  shall  not  be  bound;  it  appearing  from  the  will  that  the  testator  had 
specifically  devised  and  bequeathed  his  property. 

4.  Although  the  second  section  of  the  act  of  1830,  to  extend  the  powers  of  the 
Orphans'  Court,  &c.  does  not  expressly  mention  legatees,  yet  they  are  entitled 
to  the  remedy  it  affords,  and  may  have  execution  of  decrees  of  the  Orphans' 
Court  in  their  favor. 

5.  It  is  no  objection  to  a  decree  in  favor  of  a  legatee,  that  she  is  a  co-executrix 
of  the  will — the  proceeding  ia  at  her  instance  in  the  former  character  only. 

Writ  of  error  to  the  Orphans'  Court  of  Tuskaloosa  county. 

It  appears  from  the  record,  that  the  parties  were  both  lega- 
tees under,  and  executors  of  the  will  of  James  Childress,  de- 
ceased. Among  other  bequests  by  the  testator,  in  favor  of  the 
defendant  in  error,  is  one  of  "one  thousand  dollars  in  cash,  to 
be  paid  to  her  out  of  the  money  due  me  (him)  in  the  State  of 
Virginia,  from  Thomas  McCargo,  when  the  same  shall  be  col- 
lected." He  also  bequeathed  to  the  plaintiff  "the  balance  of  the 
debt,  or  money  due  me  (him)  in  the  State  of  Virginia,  from 
Thomas  McCargo,  after  my  (his)  wife  shall  receive  the  amount 
of  the  said  debt  to  her  above  bequeathed." 

Upon  a  final  settlement  of  the  accounts  of  the  executors  with 
the  Orphans'  Court,  the  plaintiff  exhibited  an  account  for  about 
eight  hundred  dollars,  being  his  expenses  and  commissions  for 
collecting  the  debt  due  from  McCargo,  which  was,  including 
principal  and  interest,  about  fifty-nine  hundred  dollars.  The 
Court  refused  to  allow  the  account  of  the  plaintiff,  and  rendered 
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a  decree  against  him  in  favor  of  the  defendant  as  a  legatee  un- 
der the  will,  for  the  sum  of  one  thousand  dollars  bequeathed. 

The  plaintiff  in  his  account,  as  executor,  admits  that  he  col- 
lected the  McCargo  debt,  and  charges  himself  with  one  thou- 
sand dollars,  as  due  to  the  defendant  for  her  legacy.  He  also 
charges  himself  with  "  his  note  for  Areola  lots,  $265  00." 

D.  F.  Porter,  for  the  plaintiff  in  error,  insisted  that  the  Or- 
phans' Court  erred, 

1.  In  charging  the  plaintiff  with  his  note  for  Areola  lots,  and 
rendering  a  decree  against  him  for  the  amount  of  the  same. 

2.  In  rejecting  the  plaintiff's  account  for  collecting  McCar- 
go's  note,  and  thus  charging  his  portion  of  the  same  with  the 
expence  of  the  collection. 

3.  In  rendering  a  decree  in  favor  of  the  defendant  for  one 
thousand  dollars,  the  amount  of  the  monied  legacy  bequeathed 
her  by  the  testator. 

Peck  &  Clark,  for  the  defendant :  The  writ  of  error  in 
this  case,  does  not  authorise  this  Court  to  look  into  any  objec- 
tion to  the  decree  of  the  Orphans' Court,  except  such  as  relates 
to  the  defendant,  as  legatee. 

The  decree,  so  far  as  it  respects  the  plaintiff's  note  for  Ar- 
eola lots,  cannot  as  the  case  is  presented,  be  drawn  in  question. 

The  testator,  it  is  obvious,  from  the  terms  of  his  will,  intended 
that  the  McCargo  debt,  if  collectable,  should  bear  the  expense 
of  its  collection,  and  that  the  nett  balance  should  be  paid  to  the 
plaintiff,  after  the  defendant  had  received  her  portion  of  it.  As 
the  money  remaining  in  the  hands  of  the  plaintiff  subject  to 
the  payment  of  the  legacies,  &c.  was  more  than  equal  to  the 
decree  in  favor  of  the  defendant ;  the  Orphans' Court  did  not 
err  in  thus  directing  its  payment. 

COLLIER,  C.  J.--In  respect  to  the  plaintiff's  note  for  Ar- 
eola lots,  it  is  by  no  means  certain,  that  in  the  present  case, 
any  question  can  be  raised  upon  it.  But  be  this  as  it  may,  we 
think  the  Orphans'  Court  very  properly  charged  the  amount  of 
that  note  against  the  plaintiff,  as  cash.  If  an  executor  purcha- 
ses a  part  of  his  testator's  estate,  he  is,  after  the  expiration  of 
the  term  of  credit,  chargeable  with  the  amount  as  cash,  in  the 
same  manner  as  if  he  had  collected  money  or  converted  property 
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belonging  to  it.  True,  it  is  the  duty  of  an  executor,  to  collect 
the  debts  due  the  estate  he  represents;  but  there  is  no  process 
by  which  he  can  coerce  a  collection  of  himself,  and  as  he  is 
the  party  who  is  both  to  pay  and  receive  the  money,  the  law 
will  regard  him  as  in  possession  of  it  from  the  time  it  became 
due.  The  case  of  Douthitt*s  administrator  v.  Douthitt,  I  Ala. 
Kep.  N.  S.  594,  is  unlike  the  present.  There,  the  administra- 
tor was  not  charged  with  his  own  note,  but  the  notes  of  the 
debtors  of  the  estate,  remaining  in  his  hands  as  money.  This 
Court  reversed  the  decree,  holding  that  the  notes  should  not 
have  been  considered  as  cash. 

The  terms  in  which  the  debt  due  frooa  McCargo,  to  the  tes- 
tator, are  bequeathed,  we  think  sufficiently  indicate  that  it 
must  bear  the  expense  of  its  collection.  It  is  the  balance  of 
the  debt,  or  money,  after  deducting  the  defendants  legacy  that 
is  given  to  the  plaintiff,  not  a  specific  sum,  or  an  amount  equal 
to  the  balance  of  the  note.  And  this  conclusion  becomes  irre- 
sistible from  an  examination  of  the  entire  will.  The  testator 
makes  a  disposition  of  his  property  to  his  wife  and  children, 
assigning  to  each,  a  portion,  with  great  particularity ;  and  as 
no  disposition  is  made  of  any  residuum,  the  fair  inference  is, 
that  he  had  specificaJly  devised  and  bequeathed  his  entire  es- 
tate. If  then  the  testator  disposed  of  all  his  property  specifi- 
cally, an  abatement  of  legacies  would  be  necessary,  if  the  ex- 
pense of  collecting  the  McCargo  debt  was  chargeable  upon 
the  estate.  Such  an  idea  cannot  be  favored ;  the  reasonable 
intendment  is,  that  the  testator  designed  that  each  legatee 
should  have  what  he  gave  them,  and  that  the  plaintiff  should 
have  whatever  might  be  collected,  or  realized  upon  the  note  of 
McCargo,  after  deducting  the  specific  legacy  to  the  defendant. 
Such  sum  as  might  be  retained  by  attornies  for  professional 
services  or  be  paid  for  Court  costs,  would  not  come  into  the  hands 
of  the  executors;  or  if  it  did,  it  would  come  subject  to  the  charge, 
and  could  not  of  course  become  liable  to  pay  the  bequest  to  the 
legatee.  By  the  terms,  "  balance  of  the  debt  or  money,"  we 
must  then  understand  to  have  been  meant,  all  that  the  note 
was  worth  to  the  estate,  after  deducting  from  it,  the  charge  of 
one  thousand  dollars.  That  the  testator  never  intended  to 
give  a  specific  sum  to  the  plaintiff,  is  further  shewn,  by  the  fact, 
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that  the  note  was  daily  enlarging  its  amount  by  the  accumula- 
tion of  interest. 

The  account  of  the  plaintiff  for  the  collection  of  the  note  be- 
ing disallowed,  there  remained  in  his  hands,  more  than  one 
thousand  dollars,  subject  to  the  payment  of  the  sum  bequeath- 
ed to  the  defendant;  and  as  her  legacy  was  specific,  and  could 
not  be  abated,  the  last  objection  to  the  decree  cannot  be  sus- 
tained. 

The  first  section  of  the  act  of  1830,  "to  extend  the  powers 
of  the  County  and  Orphans'  Court  in  certain  cases  and  for  oth- 
er purposes"  enacts,  that  "  all  decrees  made  by  the  Orphans' 
Court  on  final  settlements  on  the  accounts  of  executors,  admin- 
istrators, and  guardians,  shall  have  the  force  and  effect  of  judg- 
ments at  law,  and  executions  may  issue  thereon  for  the  collec- 
tion of  the  several  distributive  amounts  against  such  executor, 
administrator,  or  guardian."  The  second  section  provides, 
that  when  distribution  of  real  or  personal  estate  is  decreed,  each 
distributee,  heir  or  devisee,  may  have  an  execution  or  attach- 
ment, one  or  both,  &.c.  against  the  executor,  administrator  or 
guardian. 

A  statute  amendatory  of  the  act  of  1830,  was  passed  in  1832, 
which  enacts,  that  "  the  County  Courts  on  final  settlements 
of  executors,  administrators  and  guardians,  shall  assess  and  in- 
sert in  their  decree,  the  amount  of  their  distributive  share." 
And  further,  "  whenever  any  execution  shall  have  issued  on 
any  decree  made  by  the  Orphans'  Court,  on  final  settlement  of 
the  accounts  of  executors,  administrators  or  guardians,  and  is 
returned  by  the  sheriff"  no  property  found"  generally,  or  as  to 
a  part  thereof,  execution  may  forthwith  issue  against  the  secu- 
rities of  such  executor,  administrator  or  guardian.  Although 
legatees  are  not  specially  designated  in  the  second  section  of 
the  act  of  1830,  yet  the  provisions  of  that  statute  clearly  indi- 
cate that  they  are  entitled  to  the  benefit  of  the  remedy  it  affords. 
A  different  construction  would  make  it  to  a  great  extent  inop- 
erative as  it  respects  executors.  But  it  is  unnecessary  to  rea- 
son this  point  as  we  have  heretofore  taken  the  view  of  the  act 
which  is  now  intimated  to  be  correct. 

The  fact  that  the  defendant  is  a  co-executor,  is  no  ground 
of  objection  to  a  decree  in  her  favor  against  the  plaintiff,  who 
has  assets  in  hand  to  satisfy  it.    In  this  proceeding,  her  charac- 
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ter  of  executrix,  is  lost  sight  of,  and  she  is  regarded  only  as  a 
legatee.  True,  if  she  has  entered  into  a  bond  jointly  with  the 
plaintiff,  to  execute  the  testator's  will,  upon  the  return  of  "  no 
property  found"  to  an  execution  against  the  plaintiff,  she  can- 
not under  the  act  of  1832,  sue  an  execution  against  the  sure- 
ties in  the  bond.  But  the  right  to  an  execution,  cannot  at  all 
affect  the  regularity  of  the  decree. 

In  the  proceedings  of  the  Orphans'  Court,  there  is  then  no 
error,  and  its  decree  is  consequently  affirmed. 


Wood  v.  Wood,  et  al. 


1.  The  father,  as  the  guardian  by  nature,  is  entitled  to  the  direction  and  con- 
trol  of  the  person  and  property  of  his  child  until  it  attains  the  age  of  twenty- 
one  years,  subject  to  the  right  of  chancery  under  some  circumstances  to  place 
the  child  under  the  pupilage  of  another. 

2.  Where  the  remedy  at  law  and  in  equity,  is  concurrent,  the  statute  of  limita- 
tions  applies  alike  in  both  forums.  In  the  case  of  a.  strict  trust,  and  where  a 
fraud  has  been  practised,  the  statute  will  not  operate  propria  vigore ;  unless 
perhaps  the  trustee  in  the  first  case  has  placed  himself  in  a  position  antagonis- 
tical  to  the  cestui  que  trust,  or  in  the  latter  until  the  fraud  has  been  discovered. 

3.  The  act  of  1806,  "  concerning  wills  and  testaments,"  &c.  gives  an  action  at 
law  to  a  legatee  against  an  executor,  the  limitation  to  the  prosecution  of  which 
is  six  years ;  and  after  the  expiration  of  that  period  a  suit  in  equity,  cannot  be 
brought  for  the  recovery  of  a  residuary  legacy,  &c. 

4.  A  court  of  chancery  will  not  entertain  a  bill  where  the  amount  in  controversy 
is  so  inconsiderable  as  seventeen  dollars  and  fifty  cents. 

5.  The  executor  purchased  from  the  United  States,  paid  for  and  received  the 
evidence  of   title  for  a  tract  of  land;  afterwards  he  sold  to  the  testator  a 

moiety,  who  paid  the  money,  but  received  no  written  evidence  of  his  pur- 
chase; the  testator  in  his  lifetime,  relinquished  his  right  to  the  executor  for  a 
valuable  consideration  without  writing :  Held,  that  the  executor  was  not  bound 
to  account  for  the  land  as  a  part  of  the  testator's  estate. 

"•  An  admission  made  for  the  purpose  of  effecting  an  amicable  settlement 
of  a  matter  in  dispute,  is  inadmissible  against  the  party  making  it. 

7.  Semble — executors  as  to  whom  a  bill  in  chancery  is  dismissed,  are  com- 
petent witnesses  for  a  co-executor,  as  against  whom  the  bill  is  prosecuted, 
where  it  appears  independently  of  their  testimony,  that  they  are  not  re. 
sponsible  to  the  complainant  or  their  co-executonr. 

Writ  of  error  to  the  Court  of  Chancery  sitting  at  Columbi- 
ana. 
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ON  the  21st  of  February,  1838,  the  plaintiff  in  error,  filed 
his  bill  against  Joseph  Wood,  his  father,  and  Ransom  and  Per- 
son Davis,  executors  of  the  last  will  and  testament  of  William 
Davis,  deceased,  setting  forth,  that  on  the  15th  day  of  Septem- 
ber, 1821,  William  Davis,  who  was  the  maternal  grand-father 
of  the  complainant,  devised  and  bequeathed  to  the  children  of 
Sally  Wood,  the  complainant's  mother,  certain  negro  slaves, 
particularly  named,  and  one  sixth  part  of  the  testator's  estate, 
not  specially  disposed  of  by  that  will:  That  the  testator's  wife 
and  the  complainant's  mother,  were  then  dead;  and  the  testa- 
tor dying  shortly  thereafter,  the  executors  in  the  month  of  Oc- 
ber  following,  took  upon  themselves  the  execution  of  his  will. 

It  is  alleged  that  personal  property  of  the  testator,  amounting 
in  value  to  four  or  five  thousand  dollars,  came  to  the  hands  of 
the  executors,  and  was  sold  by  them ;  in  addition  to  which,  he 
left  valuable  real  estate,  which  Person  Davis  appropriated  to 
his  own  use  for  the  sum  of  six  hundred  dollars,  not  more  than 
an  eighth  or  tenth  of  its  value.  That  the  executors  had  paid 
to  Joseph  Wood,  between  five  and  six  hundred  dollars  for  the 
complainant,  his  brothers  and  sisters,  which  money  Joseph 
Wood  had  invested  in  the  purchase  of  a  negro  woman  and 
children. 

The  complainant  states  the  names  and  ages  of  the  children 
of  Sally  Wood,  from  which  it  appears  that  they  are  six  in 
number,  as  also  the  legatees,  &c.  of  William  Davis  deceased, 
who  are  the  same  number.  Further,  that  in  consequence  of 
the  minority  of  his  children,  Joseph  Wood,  received  from  the 
executors  a  part  of  their  general  residuary  legacy,  and  all  the 
slaves  specifically  bequeathed  to  them,  and  has  ever  since  em- 
ployed them  for  his  own  use  and  benefit. 

The  bill,  after  stating  all  these  several  matters,  (with  others 
that  need  not  be  noticed)  with  much  particularity,  prays  an 
account  against  the  executors  and  Joseph  Wood,  for  what  may 
be  due  to  the  heirs  of  Sally  Wood,  under  the  will  of  their 
grand  father,  &c. 

Joseph  Wood,  in  his  answer  denies  that  he  ever  received  or 
pretended  to  hold  under  the  will  of  William  Davis,  the  negroes 
specifically  bequeathed,  and  affirms  that  these  slaves  were  not  the 
property  of  the  testator  at  the  time  of  his  death,  having  been 
given  by  him  to  the   defendant  many  years  previously.     He 
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admits  that  he  received  from  the  executors  a  negro  man  nam- 
ed Bobrin  1822,  who  was  worth  but  little,  but  would  have  sold 
for  five  hundred  dollars;  this  slave  he  exchanged  for  another, 
named  in  his  answer,  and  paid  as  the  difference  in  value,  the 
sum  of  fifty  dollars. 

The  defendant  also  admits,  that  he  received  from  the  execu- 
tors, five  hundred  and  fifty-six  dollars,  in  cash;  but  denies  that  he 
invested  the  same,  or  any  part  of  it,  in  a  negro  woman.  Ad- 
mits that  the  executors  paid  him  sixteen  dollars,  being  one-sixth 
of  the  cash  on  hand;  and  that  Person  Davis  paid  him  one  hun-  , 
dred  dollars  for  a  claim  set  up  by  this  defendant  to  one-sixth  of 
a  tract  of  land,  then  supposed  to  have  been  the  property  of  the 
testator,  at  his  death,  but  which  he  insists,  was  the  individual 
property  of  Person  Davis. 

Defendant  avers  that  he  has  always  been  willing  to  settle 
with  the  complainant,  his  brothers  and  sisters;  has  made  repeat- 
ed efforts  to  do  so,  but  so  far  as  the  complainant  is  concerned, 
all  attempts  at  a  settlement  have  proved  unavailing. 

Ransom  and  Person  Davis  confirm  by  their  answers,  the 
facts  stated  by  Joseph  Wood — deny  that  they  have  in  their 
hands  any  more  of  the  estate  of  their  testator  than  belongs  to 
them;  and  insist  that  they  have  made  a  full  and  fair  settlement 
of  their  executorship. 

Person  Davis,  insists  upon  the  statute  of  limitations  in  bar  of 
the  complainant's  bill.  All  the  defendants  state  in  their  an- 
swers the  value  of  the  hire  of  the  slaves  in  the  possession  of 
Joseph  Wood,  which  the  complainant  insists  are  subject  to  dis- 
tribution ;  and  they  all  concur  in  stating  the  reason  why  the 
testator  mentioned  in  his  will  the  slaves  he  had  previously  giv- 
en, to  have  been  to  manifest  to  his  children,  that  his  bounty 
was  bestowed  equally  on  alL 

Accompanying  the  answer  of  Person  Davis  as  an  exhibit,  is 
a  transcript  from  the  record  of  the  Orphans'  Court  of  Dallas- 
county,  of  the  probate  of  the  will  of  William  Davis,  deceased, 
an  account  of  the  appraisement  and  sale  of  the  personal  proper- 
ty of  the  testator,  together  the  account  current  of  the  execu- 
tors, which  appears  to  have  been  exhibited  for  allowance  and 
final  settlement  on  the  5th  of  April,  1824.  The  usual  order  of 
pubUcation  appears  to  have  been  made,  but  no  further  action 
was  had  by  the  Court  upon  the  account.    At  the  foot  of  the  ac- 
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cauntj  the  executors  state  a  balance  against  themselves  of  two 
hundred  and  eighty-nine  dollars  and  forty-three  3-4th  cents. 

The  testimony  of  several  witnesses  are  sent  up  with  the  re- 
cord, but  the  substance  of  the  evidence  so  far  as  pertinent  to 
the  points  here  made,  will  sufficiently  appear  from  the  opinion 
of  the  Court,  so  as  to  render  its  recital  unnecessary^ 

The  bill,  answers  and  proofs,  were  referred  to  the  master  to- 
inquire  into,  and  report  upon  the  several  matters  of  account 
put  in  issue  by  the  pleadings.  Upon  the  coming  in  of  the 
report,  exceptions  were  thereto  filed,  and  after  argument  be- 
fore the  Chancellor,  it  was  adjudged,  that  as  to  the  executors 
of  William  Davis,  the  statute  of  limitations  operated  as  a  bar 
to  the  complainants  suit  against  them;  and  thus  far  the  bill  was 
dismissed,  the  report  set  aside^  and  the  cause  again  referred 
as  to  the  claim  against  Josepli  Wood.  The  master,  in  his  se- 
cond report,  states  the  complainant  is  entitled  to  recover  of 
his  father,  the  sum  of  five  hundred  and  ninety-two  dollars  and 
fifty-eight  cents,  that  being  the  aggregate  of  one-sixth  of  the 
value  of  the  slave  and  his  hire,  and  the  lik&  proportion  of  the 
monies  received  by  the  father  for  his  children,  with  interest 
thereon,  excepting  the  sixteen  dollars,  one-sixth  of  the  cash  in 
testator's  hands  at  the  time  of  his-death'^  in  respect  to  which  the 
the  account  is  entirely  silent.  The  report  also  proceeded 
to  state  the  value  and  names  of  the  slaves  specifically  be- 
queathed, as  also  the  yearly  sums  at  which  they  would 
have  hired  from  the  time  of  the  testator's  death,  ami  refer- 
red it  to  the  Chancellor  to  deternaane  whether  these  slave*  pas- 
sed by  the  will. 

The  Chancellor  determined  that  the  slaves  bequeathed  to  the 
children  of  Sally  Wood,  did  not  pass  by  the  will,  the  testator 
having  previously  given  them  to  Joseph  Wood;  but  as  to  the- 
several  other  sums  reported  to  be  due  tO'  the  complainant,  the; 
report  was  confirmed  and  a  decree  rendered  in  his  favor,  in 
which  it  was  adjudged  that  each  party  pay  his  own  costsv 

It  is  now  assigned  for  error,  that  the  Chancellor  erred, 

1.  In  dismissing  the  plaintifF's  bill  as  to  the  defendants,  Ran- 
som and  Person  Davis. 

2.  In  decreeing  that  certain  sfaves  named  in  the  second  re- 
port of  the  master,  were  the  property  of  the  defendant,  Jo- 
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seph  Wood,  and  that  the  plaintiff  had  no  interest  in  them  under 
the  will  of  his  grand  father. 

Peck,  for  the  plaintiff  in  error,  insisted, 

1.  Length  of  time  did  not  bar  the  plaintiff's  suit,  as  against 
the  executors  of  Wm.  Davis.  The  case  does  not  come  within 
the  principle  of  Maury's  adm'r  v.  Mason's  adm'r,  8  Porter,  211: 
See,  also,  Decouche  v.  Savatier,  3  Johns.  Ch.  Rep.  216-7  ;  Ar- 
den  V.  Arden,  1  ibid.  313;  Gist,  et  al.  v.  The  Heirs  and  Reps, 
of  Cattell,  2  Dess.  Rep.  53. 

2.  The  evidence-  it  is  conceived,  does  not  show  that  the  tes- 
tator had  previously  given  to  Joseph  Wood,  the  negroes  spe- 
cifically bequeathed  to  his  children ;  and  the  testimony  of  the 
executors,  though  taken  after  the  dismissal  of  the  bill,  as  to 
them,  is  inadmissible  in  favor  of  their  co-defendant;  for  their  evi- 
dence is  exculpatory  of  themselves — Gresley's  Eq.  Ev.  259; 
Croft  V.  Pyke,  3  P.  Wms.  180;  Bellow  v.  Russell,  1  B.  &  B. 
96;  Mulvany  v.  Wilkes,  ibid.  413. 

Chilton,  for  the  defendants. 

1.  The  statute  of  limitations  operates  a  bai-  to  the  plaintiff's 
suit  against  the  executors.  In  Maury's  adm'r  v.  Mason's  adm'r, 
8  Porter,  222,  it  was  decided,  that  where  the  remedy  is  con- 
current at  law  and  in  equity,  the  statute  will  be  applied  alike 
in  each  Court.  This  principle  here  applies,  for  the  statute 
gave  to  the  complainant  an  action  of  account,  which  he  could 
have  prosecuted,  had  he  so  elected. 

The  statute  need  not  be  insisted  on,  in  the  pleadings,  if  it  ap- 
pear from  the  bill  to  have  completed  a  bar. — Sims  v.  Canfield, 
ex'r,  &c.  2  Ala.  Rep.  555. 

The  answers  of  the  executors  affirm,  that  they  have  fully 
settled  their  accounts,  and  distributed  the  assets,  and  that  the 
complainant,  through  his  father,  has  received  his  full  share. — 
Hall  V.  Lay,  2  Ala.  Rep.  529,  shows  that  the  father,  as  the  na- 
tural guardian,  is  authorised  to  receive  a  legacy,  or  distributive 
share  of  his  infant  son. 

The  amount  due  to  the  complainant  from  the  estate  of  his 
grand-father,  (even  supposing  that  the  executors  retain  in  their 
hands  the  balance,  according  to  the  account  they  presented  to 
the  Orphan's  Court  for  settlement)  is  so  small,  that  a  bill  would 
not  be  entertained  for  its  recovery. 
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2.  In  respect  to  the  negroes  specifically  bequeathed,  the  evii- 
dence  shows  that  they  were  not  the  testators  at  his  death,  but 
had  been  given  by  him  to  Joseph  Wood,  years  previously.— 
The  admissions  made  by  the  father  for  the  purpose  of  effecting 
an  amicable  settlement  with  the  complainant,  his  brothers  and 
sisters  cannot  in  any  point  of  view  prejudice  his  rights. — Ml 
nor's  Rep.  225;  5  Paige's  Rep.  104;  4  Wend.  Rep.  292. 

The  common  law  rule,  which  perhaps  might  exclude  the 
executors  as  witnesses,  is  no  longer  in  force ;  the  'reason  of  it, 
has  ceased  since  the  statute  of  distributions  in  England ;  and 
such  is  also  the  result  of  legislation  in  this  country.— Johnsofi 
V.  Rankin,  3  Bibb's  Rep.  87;  Respass  v.  Morton,  Hardin's  Rep* 
226;  Pillow  v.  Shannon,  3  Yerger's  Rep.  508;  Studwetl  v.  Pa^ 
mer,  5  Paige's  Rep.  166.  But  the  question  of  their  competen- 
cy is  not  raised  by  the  assignments  of  error,  and  cannot  avail 
if  rt  were;  inasmuch  as  the  objection  was  not  made  in  the  Court 
of  Chancery. 

COLLIER,  C.  J.— 1.  In  Hall  v.  Lay,  2  Ala.  Rep.  529,  it 
was  decided,  that  the  Orphan's  Court  does  not  possess  the 
power  under  the  legislation  of  this  State  to  appoint  a  guardian 
of  the  person  or  estate  of  a  minor,  whose  father  is  living.  Bwt 
the  father  himself,  as  the  guardian  by  nature,  is  entitled  to  the 
direction  and  control  of  the  person  and  property  of  his  child, 
wnlil  it  attains  its  majority ;  subject^  however,  to  the  rigftt  of 
chancery,  under  some  circumstances,  to  place  the  child  under 
pupilage  of  another,  and  to  provide  for  the  security  of  the  es- 
tate. Such  being  the  law,  it  was  entirely  competent  for  the 
executors  of  Wm.  Davis  to  place  in  the  hands  of  Joseph  Wood, 
that  portion  of  the  testator's  estate,  which  was  bequeathed  to 
his  children.  In  fact,  the  frame  of  the  bill  in  the  case  before 
us,  very  clearly  indicates  that  such  a  disposition  of  the  plain- 
tiff's legacy,  is  not  complained  of;  but  it  is  insisted  that  the  ex- 
ecutors have  not  fully  accounted  with  the  natural  guardian; 
and  hence  an  account  is  sought  against  the  executors  and  the 
father,  and  a  decree  prayed  for  the  amount  of  their  respective 
liabilities.  We  will  then  consider  the  executors  discharged  to 
the  extent  to  which  they. have  accounted  with  Joseph  Wood, 
and  inquire  whether  the  plaintiff  is  entitled  to  recover  oi  them 
any  thing  further. 

In  cases  where  the  remedy  al  law  and  in  equity,  is  concur- 
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rent,  the  statute  of  limitations  applies  alike  in  both  forums;  it 
being  considered  as  addressed  to,  and  obligatory  upon  them. — 
In  the  case  of  a  strict  trust,  and  where  a  fraud  has  been  prac- 
tised, the  statute  will  not  operate  propria  vigore  in  the  first 
case,  unless  perhaps  the  trustee  has  placed  himself  in  an  an- 
tagonistical  position  to  the  cestui  que  use,  or  in  the  latter,  until 
the  fraud  has  been  discovered. — Maury's  adm'r  v.  Mason's 
adm'r,  8  Porter's  Rep.  211;  2  Story's  Eq.  735;  Hovenden  v. 
Lord  Annesley,  2  Sch.  &  Lef.  Rep.  607 ;  Smith  v.  Clay,  3  Bro. 
€h.  Rep.  640 ;  Bond  v.  Hopkins,  1  Sch.  &  Lef.  Rep.  430 ;  Kane 
V.  Bloodgood, 7  Johns. Ch.  Rep.  90;  Mendlicot  v.  O'Donel,  1  B. & 
B.  Rep.  166;  Hawley  v.  Cramer,  4  Cow.  Rep.  718;  Farnam, 
adm'r  v.  Brooks,  9  Pick.  Rep.  212 ;  Codman  v.  Rogers,  10 
Ibid.  119.  But  Courts  of  Equity  recognize  mere  lapse  of  time, 
and  the  staleness  of  the  demand,  as  a  vahd  defence  in  cases 
where  no  statute  of  limitations  directly  governs  the  case.  "In 
Buch  cases,"  says  Mr.  Justice  Story,  "  Courts  of  Equity  act 
sometimes  by  analogy  to  the  law ;  and  sometimes  act  upon 
their  own  inherent  doctrine  of  discouraging  for  the  peace  of  so- 
tiiety,  antiquated  demands,  by  refusing  to  interfere,  where  there 
has  been  gross  laches  in  prosecuting  rights,  or  long  and  un» 
reasonable  acquiescence  in  the  assertion  of  adverse  rights." — 
2  Story's  Eq.  730,  and  cases  cited  in  note. 

The  42  sec.  of  the  act  of  1806,  "concerning  wills  and  testa- 
ments," &c.  gives  the  action  of  account  to  one  joint  administra- 
tor against  another ;  and  enacts  further,  that  "  any  executor  be- 
ing a  residuary  legatee,  may  have  an  action  of  account  against 
his  co-executor,  or  co-executors,  and  recover  his  part  of  the 
estate,  in  the  hands  of  such  co-executor,  or  co-executors;  and 
any  other  residuary  legatee  may  have  the  like  remedy  against 
the  executor;  and  any  person  having  a  legacy  bequeathed  in 
any  last  will  and  testament,  may  sue  for  and  recover  the  same 
at  common  law. — Aik.  Dig.  183.  This  statute  in  totidcm  verbis, 
gives  the  action  of  account  to  any  residuary  legatee,  against 
the  executor,  and  the  difficulties  in  the  prosecution  of  such  an 
action,  will  not  allow  us  to  refuse  to  treat  it  as  a  legal  remedy. 
If  the  principle  we  have  stated  in  regard  to  cases  in  which 
Courts  of  Law  and  Equity  exercise  a  concurrent  jurisdiction, 
be  applicable,  then  is  the  statute  of  limitations  an  available  bar 
for  the  executors  ;  for  the  commencement  of  an  action  of  ac-' 
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count,  is  limited  to  six  years  after  the  cause  of  it  accrues — 
Aik.  Dig.  270 ;  and  the  proof  in  the  record  very  satisfactorily 
shows,  that  the  plaintiff  attained  his  majority  eight  or  nine  years 
previous  to  the  filing  of  his  bill.  In  determining  that  the  sta- 
tute bars  all  remedy  against  the  executors  for  an  account  and 
recovery  of  the  plaintiff's  residuary  legacy,  cither  by  action  at 
law,  or  bill  in  equity,  we  are  not  to  be  understood  as  intimating 
that  the  same  length  of  time  could  be  urged  as  a  reason  why  a 
settlement  should  not  be  coerced  by  the  Orphan's  Court.  What 
period  would  be  sufficient  to  authorise  the  presumption  that,  a 
settlement  had  been  made  or  dispensed  with  by  the  parties  in- 
terested, out  of  Court,  would  in  general,  depend  upon  collateral 
and  extrinsic  circumstances,  and  consequently  cannot  be  deter- 
mined until  the  question  arises  in  judgment. 

But  even  supposing  that  the  statute  of  limitations  does  not 
bar  the  plaintiffs  suit,  and  we  are  inclined  to  think  that  the 
amount  unaccounted  for,  is  too  inconsiderable  to  authorise  a 
Court  of  Equity  to  entertain  the  case.  Taking  the  account  pre- 
sented to  the  County  Court  by  Person  Davis,  to  be  a  correct 
statement  of  the  estate  of  Wm  Davis,  so  far  as  it  came  to  the  hands 
of  the  executors,  and  it  appears  that  the  sum  of  two  hundred  and 
eighty-nine  dollars  and  forty  three  and  three-fourth  cents,  havo 
never  been  accounted  for,  by  them.  This  account  was  exhib- 
ited in  April,  1824.  The  complainant's  distributive  share  be- 
ing one  thirty-sixth  part  of  that  sum,  did  not  with  interest  ad' 
ded,  at  the  time  the  bill  was  filed,  amount  to  more  than  seven- 
teen dollars  and  fifty  cents.  Now  it  has  been  considered  by 
this  Court,  that  the  statutes  regulating  appeals  from  justices  of 
the  peace,  and  the  mode  of  trial  in  the  higher  Court,  secure  to 
the  parties  all  the  justice  and  equity  to  which  they  are  entitled  ; 
especially  where  the  amount  in  controversy  does  not  exceed 
twenty  dollars.  And  consequently  it  has  been  holden,  that  if  in 
any  such  case,  chancery  will  interfere,  it  must  be  where  the 
amount  in  controversy  exceeds  twenty  dollars.— Williams  et 
al.  v.  Berry,  et  al.  3  Stew't  &  Porter's  Rep.  284.  In  taking 
the  account  to  show  the  maximum  of  the  executor's  indebted- 
ness, we  must  not  be  understood  as  affirming  it  to  be  conclu- 
sive against  them ;  for  we  are  by  no  means  sure  that  the  an- 
swers of  the  defendants  upon  this  point,  which  are  responsive  to 
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the  bill ;  and  especially  when  considered  in  connection  with  the 
depositions  of  some  of  the  legatees,  which  are  in  the  record, 
negative  the  idea  that  the  executors  have  not  fully  accounted. 
In  respect  to  a  tract  of  land  not  specifically  bequeathed,  and 
which  Person  Davis  relinquished  to  the  United  States  under 
one  of  the  laws  for  the  relief  of  purchasers  of  thepublic  lands, 
it  very  satisfactorily  appears,  that  it  was  purchased  by  Person 
Davis  at  the  government  sale  of  lands  at  Milledgeville,  in  1818, 
who  paid  in  cash  one  fourth  of  the  purchase  money ;  that  after- 
wards the  testator  became  a  purchaser  from  him  of  an  undi- 
vided moiety,  upon  paying  one  half  the  sum,  he  had  paid  to 
the  United  States.     This  arrangement  between  Person  Davis 
anjd  the  testator,  was  not  evidenced  by  writing ;  and  afterwards 
the  latter  stipulated  with  the  former,  that  if  he  would  hire  his 
negroes,  and  allow  him  to  live  with  him  during  life,  he  would 
relinquish  to  him  his  entire  interest  in  the  land.     The  contract 
was  performed  by  Person  Davis,  and  consummated  by  the 
death  of  the  testator,  while  a  member  of  his  family.     These 
facts  do  not  show,  that  by  the  purchase  from  the  government, 
Person  Davis  became  a  trustee  of  a  moiety  of  the  land  for  the 
testator;  the  latter  made  no  previous  agreement  to  become  a 
joint  purchaser,  nor  did  he  furnish  any  part  of  the  purchase  money; 
but  it  was  only  after  Person  Davis  became  the  proprietor,  that 
he  acquired  an  interest  with  him.     The  statute  of  frauds  under 
these  circumstances,  does  not  render  inefl^ectual  for  all  pur- 
poses, the  last  contract  by  which  Person  Davis  was  again  to 
have  the  entire  tract  of  land.    Suppose  the  testator  had  filed 
his  bill  for  the  specific  performance  of  the  first  contract  by  co- 
ercing Person  Davis  to  execute  the  necessary  evidence  of  title 
to  an  undivided  moiety,  would  it  not  have  been  competent  for 
the  defendant  to  have  resisted  such  a  decree  by  showing  that 
the  testator,  had  agreed  with  him  to  relinquish  his  right  to  the 
jand  for  a  valuable  consideration,  which  he  was  willing  to  per- 
form? Even  if  such  evidence  was  not  admissible  as  the  basis 
of  a  right,  yet  it  would  be  sufficient,  to  induce  a  Court  of  Equi- 
ty to  refuse  to  be  active  by  decreeing  against  it. — 2  Story's  Eq. 
80-1.     And  if  an  action  had  been  brought  by  the  testator  for 
money  paid  by  him,  or  for  which  Person  Davis  sold  the  land, 
it  would  have  availed  the  defendant  to  show  the  facts,  as  go- 
ing to  establish  that  the  testator  had  parted  with  his  legal  right, 
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So,  that  in  no  view  should  the  executors  be  held  to  account  for 
this  land  as  a  part  of  the  testator's  estate. 

2.  The  proof  is  entirely  satisfactory,  to  show  that  all  the 
slaves  specifically  bequeathed  to  the  children  of  Sally  Wood, 
were,  when  the  will  was  made,  and  for  years  previously,  and 
have  continued  ever  since,  in  the  possession  of  Joseph  Wood, 
to  whom  they  had  been  given  by  the  testator.  Such  is  the  evi- 
dence of  several  of  the  legatees,  whose  depositions  are  in  the 
record,  and  who  state,  that  the  testator  bequeathed  to  his  other 
children,  the  slaves  he  had  previously  given  them,  for  the  pur- 
pose of  manifesting  that  he  was  alike  just  and  liberal  to  all. — 
The  concessions  made  by  Joseph  Wood,  in  regard  to  these 
slaves,  in  order  to  effect  an  amicable  adjustment  with  his  chil- 
dren, cannot  prejudice  him;  and  even  if  admissible  for  any  pur- 
pose, would  be  considered  as  gratuitous,  over-balanced  as  they 
are  by  circumstances,  and  the  positive  statements  of  the  wit- 
nesses. Equally  ineffectual  must  be  the  evidence  of  several  wit- 
nesses who  testify,  that  about  the  time  Joseph  Wood  and  his 
children  were  endeavoring  to  settle,  the  former  spoke  of  the 
slaves  in  question,  as  a  part  of  the  estate  of  William  Davis,  de- 
ceased ;  the  conversations  related  by  these  witnesses,  were  ex- 
pressed in  such  terms  as  one  who  was  not  very  precise  in  the 
use  of  language,  or  watchful  of  his  rights,  might  be  expected  to 
employ. 

The  competency  of  the  executors  as  witnesses,  is  not  explicit- 
ly brought  to  the  view  of  the  Court  by  the  assignment  of  er- 
rors, and  if  it  were,  we  do  not  think  that  the  admission  of  their 
testimony  taken  after  the  bill  was  dismissed  as  to  them,  could 
affect  the  decree.  The  statute  of  limitations  operating  as  a  bar 
in  their  favour,  they  could  not  be  charged  by  the  plaintiff,  by 
a  suit  at  law  or  in  equity,  for  a  devastavit  or  other  cause : — 
Again,  no  objection  was  made  to  their  evidence  in  the  Court  of 
Chancery,  and  on  writ  of  error,  it  must  be  understood  to  have 
been  admitted  with  the  plaintiff's  assent:  And  lastly^  inde- 
pendent of  their  testimony,  the  proof  in  the  cause  is  entirely 
sufficient  to  sustain  the  decree. 

In  neither  of  the  points  raised,  is  there  any  error,  and  the 
decree  of  the  Court  of  Chancery  is  consequently  affirmed  with 
costs. 


RULES  OF  COURT. 


IN  THE  SUPREME  COURT. 
Additional  Rules  for  the  Regulation  of  the  Practice  in  Chan- 
eery,  adopted  at  the  term  of  the  Supreme  Court  of  Alabama^ 
holden  in  June,  1842. 

1.  The  third,  fifth,  eighth,  nineteenth,  twenty-fifth  and  thir- 
tieth rules,  for  the  regulation  of  the  practice  in  Chancery,  adopt- 
ed by  this  Court,  at  its  term  holden  in  January,  1841,  are  here- 
by abolished. 

2.  Where  a  bill  charges  that  a  defendant  thereto  resides  out 
of  this  State,  if  the  complainant,  or  ofher  credible  person,  make 
affidavit  in  writing  before  the  register  or  a  justice  of  the  peace, 
that  such  defendant  is,  as  he  believes,  a  non-resident,  stating 
the  place  where  such  defendant  resides,  and  that  he  is  of  the 
age  of  twenty-one  years,  or  if  the  defendant's  residence  is  not 
known  to  the  person  making  affidavit,  state  therein  that  the 
same  is  unknown:  or  if  the  bill  sets  forth  the  facts  required  to 
be  stated  in  said  affidavit,  and  is  sworn  to,  it  shall  be  the  duty 
of  the  Register  to  make  an  order  against  such  non-resident  de- 
fendant, requiring  him,  her,  or  them,  to  answer  or  demur  to  said 
bill  within  such  time  as  he  may  prescribe  therein,  not  less  than 
sixty  nor  more  than  ninety  days  from  the  making  thereof.  Or- 
ders of  publication  as  to  non-resident  defendants,  made  by  the 
Court  during  its  sitting,  shall,  as  to  the  time  required  to  answer, 
be  governed  by  this  rule.  The  Register  shall  have  all  orders 
of  publication  against  non-resident  defendants,  whether  made 
by  the  Chancellor  or  himself,  published  with  as  little  delay  as 
may  be,  in  such  newspaper  as  may  be  designated  in  the  order, 
once  a  week  for  four  consecutive  weeks ;  a  copy  of  which  or- 
der he  shall  post  up,  at  the  door  of  the  court-house  of  the  coun- 
ty where  the  Court  sits,  and  send  by  mail  another  copy  there- 
of to  the  defendant,  where  his  residence  is  shewn  by  the  bill  or 
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affidavit  as  aforesaid,  which  copies  shall  be  posted  up,  and  sent 
by  the  mail,  within  forty  days  from  the  making  of  said  order. 

3.  Infants  residing  beyond  the  limits  of  this  State,  may  be 
made  parties  defendants,  by  publication,  according  to  the  fore- 
going rule;  but  a  copy  of  the  order  of  publication,  instead  of 
being  sent  to  the  infant,  shall  be  sent  to  the  persons  designated 
in  the  fourth  rule,  for  the  regulation  of  Chancery  practice, 
adopted  at  January  term,  1841,  in  the  order  therein  mention- 
ed. On  the  expiration  of  the  time  required  to  answer  in  the 
order  of  publication,  the  Register  in  vacation,  or  Chancellor  in 
term  time,  may  appoint  a  guardian  ad  litem,  for  the  infant  de- 
fendant. A  guardian  ad  litem  shall  not  be  required  to  answer 
in  leis  than  thirty  days  after  his  appointment,  except  in  the  case 
provided  for  in  the  rule  next  following.  If  a  guardian  ad  litem 
fail  to  answer  the  bill,  for  more  than  thirty  days  after  his  ap- 
pointment, the  Register  shall  file  a  formal  answer  in  the  name 
of  said  guardian,  denying  all  the  allegations  of  the  bill.  No 
one  shall  be  appointed  a  guardian  ad  litem,  unless  he  previous- 
ly consent  thereto  in  writing. 

4.  If  an  infant  defendant  of  fourteen  years  of  age,  is  served 
with  subpcena  to  answer,  and  fails  to  name  a  guardian  ad  litem, 
within  thirty  days  thereafter,  the  Register  in  vacation,  or  Chan- 
cellor in  term  time,  shall  appoint  such  guardian,  who  may  be 
superseded  by  the  infant's  appearing,  either  before  the  Regis- 
ter in  vacation  or  Chancellor  in  term  time,  and  making  choice 
of  another,  or  having  such  choice  certified  by  a  justice  of  the 
peace,  to  the  Court  or  Register,  and  on  the  guardian  ad  litem, 
if  neceesary,  forthwith  putting  in  an  answer  for  the  infant. 

5.  Commissions  to  take  testimony  shall  be  issued  by  the 
register,  directed  to  one  or  more  persons  to  execute,  and  shall 
be  issued  at  any  time  after  ten  days  service  of  the  interrogato- 
ries in  chief,  on  the  adverse  party  or  his  solicitor,  who  shall  file 
cross  interrogatories  within  the  ten  days.  The  party  filing  the 
interrogatories  in  chief,  if  cross  interrogatories  be  filed,  may 
file  rebutting  interrogatories  thereto,  at  any  time  before  the  is- 
suance of  the  commission.  The  original  interrogatories,  as 
well  as  those  in  chief,  cross  and  rebutting,  (if  any)  or  copies  shall 
accompany  the  commission,  which  commission  shall  contain 
the  usual  authority  to  the  commissioner  or  commissioners,  and 
be  executed  in  the  usual  manner  of  taking  depositions  or  inter- 
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rogatories,  without  enjoining  secrecy  on  the  part  of  the  com- 
missioner or  witness,  or  requiring  a  private  examination.  Ob- 
jection may  be  made  to  the  rebutting  interrogatories,  after  the 
publication  of  the  testimony;  or  to  the  cross  interrogatories,  if 
it  appear  that  there  was  no  opportunity  of  making  it  before  tlKJ 
commission  issued. 

6.  The  testimony  of  witnesses  may  be  impeached  by  depo- 
sition taken  according  to  the  foregoing  rule,  without  fiHng  ar- 
ticles of  impeachment. 

7.  In  filing  supplemental  bills  and  bills  of  revivor,it  shall  not  be 
necessary  to  recite  therein  any  part  of  the  original  bill,  or  any 
other  subsequent  part  of  the  proceedings;  but  in  supplemental 
bills,  it  shall  be  sufficient  to  refer  to  the  original  and  state  the 
new  matter;  and  in  bills  of  revivor,  the  cause  requiring  a  revi- 
vor with  the  appropriate  prayer  and  conclusion. 

8.  SubpcBnas  on  supplemental  bills  and  bills  of  revivor,  shall 
be  returnable  to  a  day  certain,  not  less  than  thirty  days  from 
ihe  time  of  their  issuance,  and  on  their  being  executed  thirty 
days,  the  register  in  vacation,  or  chancellor  in  term  time,  may, 
if  a  supplemental  bill  be  not  answered,  order  the  same  to  be 
taken  pro  confesso,  subject  to  be  set  aside  on  filing  a  sufficient 
answer;  or,  if  a  bill  of  revivor,  order  the  suit  to  stand  revived: 
Provided,  no  subpoena  to  answer  a  supplemental  bill,  or  to  re- 
vive, shall  be  returnable  to  a  day  beyond  the  first  day  of  the 
next  term:  And,  provided  further ^  that  if  thirty  days  do  not 
intervene  between  the  filing  of  the  bill  and  the  next  term, 
the  subpcena  shall  issue  returnable  to  that  term,  and  if  exe- 
cuted five  days  before  its  commencement,  the  order  pro 
confesso,  or  to  revive,  shall  be  then  made;  unless  good  cause 
shall  be  shown  to  the  contrary. 

9.  Orders  of  publication  against  non-resident  defendants, 
may  be  made  on  supplemental  bills  and  bills  of  revivor,  as  di- 
rected in  the  foregoing  rule  number  two,  and  rule  twenty-one, 
adopted  at  January  term,  1841,  and  after  the  expiration  of  the 
time  required  to  answer  or  shew  cause,  the  supplemental  bill 
may  be  taken  pro  confesso,  or  the  suit  revived  as  to  such  non- 
resident defendant. 

10.  It  shall  not  be  necessary  to  deliver  a  copy  of  a  supple- 
mental bill  or  bill  of  revivor,  to  a  defendant,  on  serving  him 
with  subpoBna  to  answer  the  samC' 

49 
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11.  When  2ifeme  sole  defendant  marries  pending  a  suit,  up- 
on a  suggestion  in  writing  setting  forth  that  fact,  her  husband 
may  be  made  a  party  by  service  of  subpoena  and  copy  of  the 
bill  to  be  issued  by  the  register  in  vacation,  or  in  the  term  time, 
by  the  chancellor  on  motion. 

12.  The  rules  of  the  English  Court  of  Chancery,  not  incon- 
sistent with  the  statutes  of  this  State,  and  the  rules  and  deci- 
sions of  this  Court,  so  far  as  consistent  with  the  institutions  of 
this  country,are  hereby  adopted  as  rules  of  practice  in  Courts 
of  Chancery  in  this  State. 


INDEX 


ABATEMENT.  ' 

1.  Where  the  fact  of  the  plair.tifTs  non-residence  does  not  appear  on  the  proceed. 

ings  in  a  suit  by  attachment,  if  the  defendant  would  avail  himself  of  it  to 
show  their  defect) veness,  he  must  plead  it  in  abatement.  Calhoun  v.  Coz< 
zens.     21. 

2.  An  executor  or  administrator  may  report  an  estate  insolvent  when  the  person. 

al  property  is  insufficient  to  pay  all  the  debts  ;  and  the  effect  of  such  repre- 
sentation, duly  certified  from  the  county  court,  will  be  to  abate  all  suits  then 
pending.     Wood  v.  McCann  and  Witherspoon,  adm'rs.     61. 

3.  A  variance  between  the  writ  and  declaration  can  not  be  reached  by  general 

demurrer,  but  must  be  brought  to  the  view  of  the  court  by  plea  in  abate- 
ment.   Curry  tfc  Co.  v.  Paine,  adm'r,  &c.     154. 

4.  The  resignation  of  an  executor  or  administrator,  will  not  abate  a  suit  then 

pending.  If  there  be  more  than  one,  the  suit  will  proceed  in  the  name  of,  or 
against  those  remaining;  if  he  is  the  sole  representative  of  the  estate,  the  suit 
will  be  revived  in  the  name  of  his  successor.     Elliott,  adm'x.  v.  Eslava.    568. 

5.  Where  a  judgment  is  rendered  by  a  justice  of  the  peace  for  a  sum  exceeding 

fifty  dollars,  which  is  removed  by  appeal  to  a  higher  tribunal,  the  appellate 
court  should  not,  on  motion,  vacate  the  judgment,  but  the  correct  practice 
under  the  act  of  1819,  is  to  put  the  defendant  to  plead  the  want  of  jurisdic- 
tion in  abatement.     Bentley  et  al.  v.  Wright.     607. 

6.  Where  suit  is  instituted  by  the  plaintiff  in  a  mistaken  name,  and  the  right 

name  is  carried  into  the  declaration,  with  an  averment  that  the  defendant 
was  served  with  process  issued  in  the  mistaken  name,  the  variance  between 
the  writ  and  declaration  can  be  pleaded  in  abatement,  and  the  defect  is  not 
cured  by  the  declaration.  Beene  v.  The  Cahawba  and  Marion  Rail  Road 
Company.     661. 

7.  Where  a  writ  issues  otherwise  than  prescribed  by  law,  it  must  be  abated  on 

the  plea  of  the  defendant.    Adamson  v.  Parker,  et  al.    787. 
See  Pleading,  30. 
ACCORD  AND  SATISFACTION. 

See  Chancery,  19. 
ACCOUNT. 

See  Statute  of  Limitations,  5. 
ACTION. 
1.  Where  L  owned  five  slaves  and  W  owned  three  others,  and  it  was  agreed  be- 
tween  them  to  work  them  on  a  plantation,  for  the  joint  benefit  of  L  and  W; 
and  afterwards  a  contract  was  made  by  L,  with  the  defendant,  for  services 
to  be  performed  by  the  whole  number  of  slaves ;  L  &.  W  may  join  in  an  ac. 
tion  for  the  breach  of  this  contract,  notwithstanding  the  defendant  was  ig- 
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norant  of  any  interest  of  W  in  the  contract.  McCord  v.  Love  and  Wil- 
liams.   107. 

2.  A  party  who  has  paid  money,  or  delivered  goods,  upon  a  contract  that  is  re. 
scinded,  may  recover  the  money  in  action,  for  money  had  and  received,  may 
maintainj<rocer  for  his  goods,  or  waive  the  tort,  and  bring  an  action  for  goods 
sold  and  delivered.     Phart  &.  Beck  v.  Bachelor.     237. 

3.  The  suing  out  the  writ  is  the  commencement  of  the  action.  Cox  v.  Coop, 
er.    256. 

4.  A  note,  payable  to  J.  E.  or  bearer,  made  previously  to  the  enactment  of  the 
statute  of  1837 — Meek's  Supplement  108 — improperly  sued  in  the  name  of 
one  who  holds  it  by  delivery  without  any  indorsement  from  J.  E.  the  payee. 
Sprowl,  et  al.  v.  Simpkins.    515. 

5.  A  bond  to  a  number  of  obligees,  conditioned  to  pay  several  and  distinct  judg- 
ments in  favor  of  each,  must  be  sued  in  the  name  of  all  the  obligees,  or  the 
survivors  of  them,  upon  the  principle,  that  they  in  whom  the  legal  interest 
is  vested,  must  join  in  an  action  at  law.     Gayle,  et  al.  v.  Martin,  et  al.     593 

See  Statute  of  Limitations,  6. 
ACTION,  aUI  TAM. 

See  criminal  Cases  and  Proceedings  tn,  5. 
ADMIRALTY  PROCEEDINGS. 

1.  The  intervention  of  a  claimant  of  a  vessel  libelled,  and  his  entering  into  stip- 

ulation to  pay  and  satisfy  the  decree,  will  render  it  unnecessary  to  make 
monition,  so  far  as  the  claimant  is  concerned  ;  and  the  libel  will  not  be  dis- 
missed for  the  failure  to  do  so,  although  the  order  of  seizure,  directs  mo- 
nition to  be  maue  generally.  Williamson  v.  Brooks,  claimant  of  the  Robert 
Morris.     32. 

2.  A  boat  being  libelled  and  seized,  subsequent  to  the  decree  of  condemnation 

an<l  order  of  sale,  a  third  person  interposed  as  claimant,  and  executed  a 
bond  for  the  prosecution  of  a  writ  of  error. — Held,  that  the  bond  had  no 
other  effect  than  to  arrest  proceedings  until  the  judgment  of  the  appellate 
court  was  rendered,  and  upon  the  affirmance  of  the  decree,  it  was  competent 
to  execute  the  order  of  sale.  This  being  the  case,  a  bond  subsequently 
executed  to  the  libellants,  in  consideration  of  relinquishing  their  lien,  condi- 
tioned to  pay  the  judgments  in  Uieir  favor,  should  they  not  be  reversed,  is 
good  as  a  common  law  obligation.     Gayle,  et  al.  v.  Martin,  et  al.    593. 

AD  aUOD  DAMNUM,  WRIT  OF. 

1.  In  proceeding  by  writ  of  ad  quod  damnum,  to  establish  a  mill,  its  location 
should  be  ascertained,  either  by  the  inquest  or  the  judgment  of  the  court, 
with  sufficient  certainty  of  description  to  enable  a  surveyor  to  find  the  place 
designated.  Nothing  can  be  claimed  under  a  grant  to  build  a  millm  section 
number  seven,  in  township  nineteen,  of  range  twenty-five ;  as  the  location  is 
not  sufficiently  definite.  Macon  and  Stephens  v.  Owen.  116. 
a.  Where  a  writ  oi  ad  quod  damnum  was  sued  out  on  the  seventh  of  Septem- 
ber, 1836,  returnable  to  the  next  term  of  the  Orphans'  Court,  (which  holds 
its  session  monthly)  and  no  proceedings  are  had  on  it  until  the  next  Febru- 
ary, it  is  considered  as  abandoned,  and  a  grant  to  build  a  mill,  afterwards 
made  on  this  writ,  will  not  over-reach  a  grant  made  to  another,  who  sued 
out  this  writ  in  December,  1836,  and  prosecuted  it  without  delay,  so  as  to 
obtain  a  judgment  in  January,  1837.     Ibid. 

AMENDMENT. 
1,   Where  an  attachment  Is  sued  out  as  auxilliary  to  a  suit  commenced  in  the 
ordinary  mode,  a  mistake  in  the  writ  of  attachment,  of  the  time  when  th« 
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court  is  held,  in  which  the  original  suit  is  pending,  is  amendable.     Scott  v. 
Macy,  et  als.    250. 

2.  A  judgment  nvnc  pro  tunc  may  be  entered  or  amended  at  a  subsequent 
term,  even  without  notice,  if  there  is  any  order  or  memorandum  of  record  to 
warrant  it.     Bentley,  et  al.  v.  Wright.  607. 

3.  Where  a  declaration  is  filed  against  two,  and  leave  is  given  to  the  plaintiff, 
to  amend  by  striking  out  the  name  of  one,  the  amendment  need  not  be  made 
in  fact ;  the  grantmg  of  leave  will  operate  to  complete  it.  Palmer  v.  Lesue. 
741. 

See  Forcible  Entry  and  Detainer.  6. 
See  Practice  at  Law,  29. 
APPEALS  AND  CERTIORARI. 

1.  An  appeal  from  the  judgment  of  a  justice  of  the  peaee  cannot  be  tried  at 
the  first  term  of  the  court  to  which  the  appeal  is  prosecnted,  unless  it  appear 
that  the  appellee,  his  agent  or  attorney,  has  had  five  days  notice  of  the  ap. 
peal  previous  to  the  term  to  which  the  appeal  is  taken,  or  unless  the  consta- 
ble  return  non  est  inventus  to  the  notice  issued  by  the  magistrate.  Hancock 
V.  Holmes.     9. 

2.  On  appeal  from  a  justice  of  the  peace,  the  amount  of  damages  laid  in  the 
declaration  is  matter  of  form,  and  cannot  be  looked  to  to  show  that  the  court 
had  no  jurisdiction:  that  is  ascertained  by  the  amount  of  the  recovery. 
Cothran  et  al  v.  Weir.    24. 

See  Forcible  Entry  and  Detainer,  5. 
See  Jurisdiction,  4,  5. 
See  Supersedeas,  3. 
ASSUMPSIT,  ACTION  OF. 

1.  The  action  of  assumpsit  may  be  maintained  by  the  assignee,  for  the  recov- 
ery of  the  money,  against  the  attorney,  after  notice  of  the  assignment,  and 
demand  of  the  proceeds  of  the  judgment.  Gayle  &  SafTold  v.  Benson. 
234. 

2.  Damages  equal  to  the  statute  rate  of  interest,  are  recoverable  upon  a  sum  of 
money  due  for  the  use  and  occupation  of  a  house,  &c.  Cooke  v.  Farin- 
holt.    384. 

3.  The  defendant  addressed  a  letter  to  C,  (one  of  the  plaintiffs)  at  the  city  of 
Mobile,  requesting  him  to  send  him  goods  according  to  a  bill  annexed :  C 
and  his  co-plaintiffs  were  doing  business  as  partners  and  commission  mer- 
chants in  the  city  of  Mobile,  and  not  otherwise,  and  the  defendant  resided 
in  the  interior  about  two  hundred  miles  distant.  The  plaintiffs  sent  the 
goods,  but  without  a  bill  of  lading  or  letter ;  the  agent  of  the  defendant,  aa 
well  as  his  principal,  supposing,  that  they  were  sent  by  C  individually,  and 
that  to  him  alone  the  defendant  was  accountable — Held,  that  the  plaintiffs 
were  entitled  to  recover  in  an  action  for  goods  sold  and  delivered.  Child, 
Hibbler  &  Pearson  v.  Wofford.    564, 

4.  A  corporation  may  maintain  assumpsit  upon  a  contract  to  take  its  stock  at  a 
specific  price.  Beene  v.  The  Cahawba  and  Marion  Rail  Road  Company. 
€60. 

5.  So,  also,  it  may  declare  on  a  eontract  to  take  stock  agreeably  to  the  proTis- 
ions  of  its  charter;  and  to  such  a  declaration  the  common  counts  may  be  ad- 
ded.   Ibid. 

See  Action,  2. 

See  Indorsement,  4. 
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ATTACHMENT.  " 

1.  Upon  a  motion  to  quash  an  attachment,  every  thing  stated  in  the  proceedings 

must  be  taken  to  be  true,  and  nothing  beyond,  shall  be  intended  prejudicial 
to  the  plaintiff.     Calhoun  v.  Cozzens.     21. 

2.  It  will  not  be  inferred  agamst  the  plaintiff  on  a  motion  to  quash,  that  he  is 
a  non-resident,  merely  because  the  affidavit  on  which  the  attachment  is 
founded,  goes  beyond  what  is  necessar}',  where  the  proceeding  is  by  a  resi- 
dent  creditor  against  a  non-resident  debtor ;  and  because  the  bond  is  indors. 
ed  with  the  approval  of  the  Judge  of  the  county  court.  And  such  is  the 
law,  notwithstanding  the  superfluous  facts  stated  in  the  affidavit,  and  the 
approval  of  the  bond  would  seem  to  indicate  that  they  were  intended  to  con- 
form  to  the  remedy  when  prosecuted  by  a  non-resident  creditor.     Ibid. 

3.  Where  the  fact  of  the  plaintifTs  non-residence  does  not  appear  on  the  pro- 
ceedings in  a  suit  by  attachment,  if  the  defendant  would  avail  himself  of  it 
to  show  their  defectiveness,  he  must  plead  it  in  abatement.     Ihid. 

4.  An  appearance  by  the  defendant  in  a  suit,  commenced  by  attachment,  will 

have  the  same  effect  as  a  waiver,  as  it  would  have  in  a  suit  commenced  in 
the  usual  mode.     Burroughs  v.  Wright.     43. 

5.  The  affidavit  for  an  attachment  need  not  declare  the  manner  in  which  the 

debt  sworn  to,  accrued.     Starke  v.  Marshall  &  Cammack.     44. 

6.  Under  the  attachment  act  of  1833,  Aikin's  Digest,  37,  the  writ  could  only 
be  executed  in  the  county  to  which  it  was  returnable,  otherwise,  under  the 
act  of  1837.    P.  P.  65,  sec  12.    Ibid. 

7.  A  debt  in  suit,  may  under  the  attachment  law  of  this  State,  be  attached  at 
the  suit  of  a  creditor  of  the  plaintiff,  in  the  same  Court,  where  the  suit  is 
pending.     Hitt  v.  Lacey.     104. 

8.  Where  an  attachment  is  sued  out  as  auxiliary  to  a  suit  commenced  in  the  or- 
dinary mode,  a  mistake  in  the  writ  of  attachment,  of  the  time  when  the 
court  is  held,  in  which  the  original  suit  is  pending,  is  amendable.  Scott  v. 
Macy,  et  als.     250. 

9.  An  attachment  will  not  be  quashed  on  account  of  a  defective  bond,  unless  the 
plaintiff  is  unwilling  to  execute  a  good  bond.     Ibid. 

10.  An  administrator  may  plead  the  insolvency  of  the  estate  committed  to  his 

charge,  in  abatement  of  a  suit  by  capias,  in  the  lifetime  of  the  intestate,  in 
which  an  attachment  also  was  sued  out  as  an  auxiliary  process,  and  levied 
on  real  and  personal  estate.  And  the  lien  of  such  attachment  is  only  an  in- 
choate  right  dependent  on  the  judgment,  which  not  being  allowed,  the  lien 
is  gone.     Hale,  adm'r  v.  Cumraings  &  Spyker.     398. 

11.  If  an  affidavit  is  actually  sworn  to  before  the  justice  who  issues  the  attach- 
ment, his  omission  to  certify  the  affidavit,  will  not  vitiate  the  proceedings.— 
McCartney  v.  The  Branch  Bank  at  Huntsville.    709. 

See  Bonds,  9. 

See  Error,  and  Writ  of,  12, 13. 
See  Execution,  Writ  of,  4. 
See  Pleading,  5. 

BAIL. 

1.  When  the  sheriff  takes  insufficient  bail,  and  on  motionof  the  plaintiff  he  is 
substituted  for  the  bail  so  taken  by  him,  the  bail  is  entitled,  on  motion,  to 
have  an  exoneretur  entered  on  the  bail  piece.    Smith  v.  Dennis.    248. 
BANK. 

1.  In  a  summary  proceeding,  by  motion,  at  the  suit  of  the  Bank,  it  is  not  neces- 
sary  that  the  notice  should  be  served  thirty  days  before  the  commencement  of 
the  term  of  the  court,  or  that  the  motion  should  be  made  on  any  certain  day, 
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unless  perhaps,  the  notice  in  this  respect  is  special.  Ticknor  v.  The  Branch 
Bank  at  Montgomery,     135. 

2.  In  a  summary  proceeding  by  a  Bank,  the  judgment  entry,  if  the  judgment  is 

by  default,  must  shew  a  legal  title  in  the  Bank  to  maintain  the  action ;  and 
where,  in  such  a  judgment,  the  note  is  described  as  payable  to  Andrew  Arm- 
strong,  cashier,  or  bearer,  the  legal  title  will  not  be  presumed  to  be  in  the 
Bank,  unless  the  judgment  entry  shows  the  note  to  be  endorsed  to  the  Bank; 
or  unless  the  judgment  entry  avers  the  note  to  have  been  made  payable  to 
the  Bank,  by  the  name  and  description  of  Aftdrew  Armstrong,  cashier. — 
McWalker  v.  The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mo- 
bile.     153. 

3.  The  Bank  can  not  recover,  by  motion,  on  a  note  payable  to  Andrew  Arm- 
strong, or  bearer,  without  a  transfer  of  the  legal  interest,  or  an  averment 
showing  that  it  was  made  to  the  Bank,  by  that  name,  &.c.  Huntington  and 
Sims  v.  The  Branch  Bank  at  Mobile.     186. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  When  the  holder  of  a  bill  of  exchange  and  the  party  sought  to  be  charged  on 
it,  reside  in  the  same  place,  notice  of  the  dishonor  of  the  bill  must  be  given 
him  personally.    Foster  v.  McDonald.     34. 

S.  Where  a  bill  is  remitted  to,  or  placed  in  the  hands  of  a  factor  or  agent,  for 
presentment,  for  acceptance,  or  payment,  the  agent  is  not  bound  to  give  the 
party  sought  to  be  charged,  notice  of  the  dishonor  of  the  bill,  but  may  notify 
his  principal  of  the  fact,  and  a  seasonable  notice  from  him  to  such  party,  will 
be  sufficient.  But  if  the  agent  should  give  the  necessary  notice,  it  will  be 
sufficient.    Ibid. 

3.  If  the  acceptor  of  a  bill  fails  to  pay  it,  at  maturity,  so  that  it  is  necessary  to 
protest  it  in  order  to  charge  the  drawer  and  endorser  with  damages,  the  ac- 
ceptor is  liable  to  refund  to  the  holder  the  notarial  fees.  Ticknor  v.  The 
Branch  Bank  at  Montgomery.     135. 

4.  When  a  note  is  signed  in  blank,  for  the  purpose  of  being  filled  up  for  a  particu- 

lar  amount,  and  to  be  used  in  a  particular  mode,  and  it  is  filled  up  afterwards 
for  a  different  sum,  or  employed  in  a  different  manner,  a  bona  fide  holder  or 
purchaser  may  recover  on  it,  although  he  knew  it  was  signed  in  blank,  if 
ignorant  of  the  purpose  for  which  it  was  made.  Huntington  and  Sims  v. 
The  Branch  Bank  at  Mobile.     186. 

5.  Where  a  note  or  bill  is  dated  at  a  particular  place,  it  is  not  sufficient,  in  order 
to  charge  an  indorser,  to  send  him  a  notice  by  mail,  to  that  place,  if  he 
lives  nearer  and  is  in  the  habit  of  receiving  his  letters  at  another  post  office ; 
unless  the  holder  has  used  reasonable  diligence  to  ascertain  his  address. — 
The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Decatur  v.  Peirce.    32 1 . 

6.  The  holder  of  paper  is  supposed  to  employ  proper  diligence  to  ascertain  the 
indorser's  address,  if  he  makes  inquiry  of  different  persons  living  at  the  place 
where  the  paper  is  payable,  whom  he  may  suppose  the  most  likely  to  give 
the  desired  information ;  and  if  such  inquiries  are  unavailing,  it  will  be  suffi- 
cient if  he  send  by  mail,  a  notice  addressed  to  the  indorser  at  the  place 
where  the  paper  is  dated.    Jbid, 

7.  Where  a  promissory  note  is  payable  to  the  plaintiff  g'encraHy,  this  is  an  ad- 
mission  of  bis  right  to  receive  the  amount,  and  estops  the  defendant  from 
insisting  that  the  beneficial  interest  is  in  others ;  especially,  when  it  is  ad- 
mitted on  the  record  that  the  plaintiff  was  authorised  to  take  the  note  in 
the  form  he  did.    Grigsby's  ex'r  and  ext'x  v.  Nance.    347. 

8.  A  note,  payable  to  J.  E,  or  bearer,  made  previously  to  the  enactment  of  th« 
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statute  of  1837 — Meek's  Supplement  108 — improperly  sued  in  tlie  name  of 
one  who  holds  it  by  delivery  without  any  indorsement  from  J.  E.  the  payee. 
Sprowl,  et  al.  v.  Simpkins.  515. 
9.  Inland  bills  of  exchange  carry  damages,  when  protested  for  non-acceptance, 
by  virtue  of  the  statutes.     Moore  v.  Bradford.     550. 

10.  A  promise  to  accept  a  bill  thereafter  to  be  drawn,  for  goods  to  be  s-old  to  a 

third  person,  is  binding  in  law,  and  an  action  will  lie  for  its  breach;  although 
at  the  time  the  promise  was  made,  the  amount  of  the  bill,  or  precise  period 
when  it  was  payable  w^  unknown  :  and  it  is  no  objection  to  a  bill  drawn 
and  presented  upon  the  faith  of  such  a  general  promise,  that  it  had  four 
months  to  run,  and  that  interest  was  calculated  on  the  account,  for  goods 
sold — such  being  the  usual  course  of  dealing,  and  the  drawee  making  no  ob.- 
jection  when  the  bill  was  presented  for  acceptance.  Kennedy's  ex'rs  v. 
Geddes&Co.    581. 

11.  The  holder  of  a  bill  of  exchange  may  sue  all  the  parties  to  the  bill,  or  either, 

at  bis  election,  but  can  have  but  one  satisfaction.  Abcrcrombie  v.  Knox, 
Snodgrass,  ei  als.  and  cross  bill  of  Riddle  v.  Abercrombie  and  others.     728. 

12.  The  mere  omission  to  sue  any  party  to  the  bill,  or  the  failure  to  sue  out  exe- 

cution against  any  prior  party  to  a  bill,  will  not  discharge  the  liability  of  a 
subsequent  party;  but  to  produce  that  result,  there  must  be  an  agreement  by 
the  holder  with  such  prior  part)-,  on  sufficient  consideration  for  delay,  by 
which  be  has  tied  up  his  hands  from  proceeding.     Ibid. 

See  Consideration,  1. 

See  Set-off,  4, 
BONDS. 

1.  Reid  and  Hoyt  and  one  Hanrick  agreed  to  become  the  sureties  of  W,  In  a 
bond  about  to  be  executed  by  him  as  executor :  afterwards,  Reid  and  Hoyt 
signed  and  sealed  a  band,  and  delivered  it  to  W,  to  become  their  deed  in  the 
event  that  Hanrick  executed  it  also  as  surety.  Hanrick  never  executed  it, 
but  the  bond  was  delivered  by  W  to  the  Judge  of  the  county  court,  as  the 
deed  of  Reid  and  Hoyt.  In  a  suit  against  them  on  the  bond,  to  which  they 
pleaded  that  the  deed  was  delivered  as  an  escrow  merely — Held:  First, 
That  a  bond  may  be  delivered  conditionally  to  a  co-obligor,  and  will  not 
be  operative  as  the  deed  of  the  party,  until  the  condition  is  performed.  Se- 
cond, That  Wwasa  competent  witness  to  prove  such  conditional  delivery, 
having  been  released  by  Reid  and  Hoyt.  3d,  That  the  previous  agreement, 
that  Hanrick  should  be  a  surety,  could  not  be  given  in  evidence,  because  it 
did  not  refer  to  the  bond  which  was  actually  executed,  and  therefore,  not  a 
part  of  the  res  gesta.     Bibb,  Judge,  &c.  v.  Reid  &  Hoyt.  88. 

2.  The  act  of  1824,  "  concerning  prisons  and  prisoners,"  requires  a  prison- 

bounds  bond,  taken  on  process  issued  by  a  justice  of  the  peace,  to  be  filed  in 
the  clerk's  office  of  the  county  court;  and  requires  that  court,  on  motion,  to 
grant  judgment  and  award  execution  against  the  obligors;  consequently, 
the  justice  of  the  peace  has  no  right  to  entertain  proceedings  upon  such  bond. 
Davis  and  Black  v.  White.     131, 

3.  An  instrument  of  writing,  made  24th  November,  1836,  by  which  the  de- 
fendant undertakes  to  make  titles  to  a  tract  of  land  at  a  certain  day,  and  in 
case  he  fail  to  do  so,  to  pay  a  certain  sum  of  money,  is  not  a  sealed  instru- 
ment, although  it  concludes  with  "  witness  my  hand  and  seal" — un  less  a 

scrawl  or  seal  is  attached  to  the  signature.  The  act  of  1839,  (p.  p.  99,) 
declares  that  such  an  instrument  shall  be  taken  as  sealed,  but  this  act  has 
no  retrospective  operation.    Williamp,  use,  &c.  v.  Young.    145. 
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4.  Whenever  a  claim  to  property  levied  on,  has  been  interposed  in  duo  form, 
the  constable  is  released  from  damages  at  the  suit  of  the  claimant.  Murray, 
adra'r  v.  Ezell.     148. 

5.  When  the  condition  of  the  writ  of  error  bond,  recites  the  suing  out  of  a 
writ  of  error,  and  the  superseding  of  a  judgment  against  two  defendants, 
and  the  judgment  is  against  one  only,  no  summary  judgment  can  be  render- 
ed against  the  surety,  because  it,  (the  bond,)  is  not  applicable  to  the  case 
sent  up,  and  could  not  legally  supersede  the  judgment  in  the  court  below. 
Curry  v.  Barclay.     484. 

6.  A  boat  being  libelled  and  seized,  subsequent  to  the  decree  of  condemnation  and 

order  of  sale,  a  third  person  interposed  as  claimant,  and  executed  a  bond  for 
the  prosecution  of  a  writ  of  error — Held,  that  the  bond  had  no  other  effect 
than  to  arrest  proceedings  until  the  judgment  of  the  appellate  court  was 
rendered,  and  upon  the  affirmance  of  Ihe  decree,  it  was  competent  to  exe- 
cute the  order  of  sale.  This  being  the  case,  a  bond  subsequently  executed 
to  the  libellants,  in  consideration  of  relinquishing  their  lien,  conditioned  to 
pay  the  judgments  in  their  favor,  should  they  not  be  reversed,  is  good  as  a 
common  law  obligation.     Gayle,  et  al.  v.  Martin,  et  al.     593. 

7.  A  bond  to  a  number  of  obligees,  conditioned  to  pay  several  and  distinct 
judgments  in  favor  of  each,  must  be  sued  in  the  name  of  all  the  obligees,  or 
the  survivors  of  them,  upon  the  principle,  that  they  in  whom  the  legal  inter, 
est  is  vested,  must  join  in  an  action  at  law.     Ibid. 

8.  A  bond,  conditioned  that  the  principal  obligor  shall  perform  the  duties  of 
treasurer,  under  an  ordinance  of  the  city  of  Tuskaloosa,  it  being  shown  that 
the  only  duties  imposed  by  this  ordinance,  are  in  relation  to  the  issuing  of 
change  bills  in  violation  of  the  statute,  is  void,  and  no  action  can  be  main- 
tained on  it.  The  Mayor  and  Aldermen  of  the  city  of  Tuskaloosa  v.  Lacy, 
et  al.     618. 

9.  The  replevy  bond  required  by  the  Cth  section  of  the  act  of  23d  December, 
1837,  "  to  explain  and  amend  the  law  in  relation  to  attachments,"  may  be 
executed  by  a  stranger.     Kinney  v.  Mallory.     626. 

See  Attachment,  2. 
See  Insolvent  Debtors,  2. 
CHANCERY. 

1.  Chancery  will  not  enforce  the  specific  performance  of  a  contract  for  the 
sale  of  lands,  where  it  appears  from  the  allegations  of  the  bill,  that  the  ven- 
dor has  no  title;  for  such  a  decree  would  be  to  compel  the  performance  of  an 
unlawful  act.     Fitzpatrick,  e<  al.  v.  Featherstoneand  McDougald.     40. 

2.  A  contract  for  the  purchase  of  land,  will  not  be  rescinded,  where  the  pur- 
chaser, does  not  offer  to  return  the  land  to  the  vendor;  and  a  bill  which 
alleges  the  inability  of  the  vendor  to  make  title,  but  declares  the  willingness 
of  the  vendee  to  pay  the  purchase  money,  upon  receiving  a  complete  title, 
does  not  authorise  a  decree  to  rescind  the  contract.     Ibid. 

3.  Where  a  bill  is  filed  to  obtain  an  injunction,  and  dismissed  generally,  such  a 
decree  will  not  bar  an  original  bill  for  relief,  in  which  other  questions  shall 
be  presented.     Ibid. 

4.  A  patent  for  lands,  the  invalidity  of  which  appears  by  inspection,  will  not 
authorise  a  recovery,  and  it  is  unnecessary  to  resort  to  Equity,  to  vacate  it. 
Doe,  ex.  dem.  Pollard's  heirs  v.  Files.     47. 

5.  An  order  made  upon  a  bill  intended  as  a  bill  of  review,  which  suspends  pro- 
ceedings on  the  decree,  in. the  original  cause,  ceases  to  be  operative  afte.r 
such  bill  is  dismissed  far  want  of  equity.     Hogan  v.  Davis  and   wife.    70. 

50 
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G.   A  motion  to  dismiss  a  cause  in  chancery,  for  want  of  equity,  may  bo  made 
at  any  stage  of  the  proceeding — it  admits  the  allegations  of  the  bill  to  be 
true,  and  is  to  be  determined  upon  an  inspection  of  the  bill  only.     Bryant, 
et  al.  V.  Peters,  et  al.    160. 

7.  In  a  bill  by  the  heirs  and  distributees,  against  one  assuming  to  act  as  ad- 
ministrator, ii  was  alleged  thq^t  the  complainants  could  find  no  order  grant- 
ing administration,  nor  any  administration  bond  in  the  Orphans'  court  of 
the  county  from  which  he  pretends  to  have  derived  his  authority  ;  and  con- 
sequently,  they  believed  the  defendant  was  never  appointed  admmistrator ; 
and  further,  they  believe  he  will  waste  the  decedent's  estate,  and  remove 
from  the  State — Held,  that  the  allegation  authorised  the  interference  of 
equity  for  the  purpose  of  "  precautionary  justice."     Ibid, 

8.  It  is  competent  for  a  court  of  equity  to  compel  the  production  of  deeds  and 
other  writings,  where  the  party  complaing  shows  prima  facie,  that  his  in- 
terest requires  it.  And  an-  administrator  may,  at  the  suit  of  the  heirs,  de- 
visees and  other  persons  entitled,  be  required  to  deliver  up  the  title  deeds  of 
their  respective  estates.     Ibid. 

9.  The  cause  was  called  for  hearing,  and  there  being  no  rephcation  to  the  an- 
swer, or  depositions  taken  for  either  party,  a  motion  was  made  by  the  com- 
plainant to  amend  his  bill — Held,  that  the  amendment  should  have  been 
allowed.     Ibid. 

10.  In  the  execution  of  a  will,  questions  may  arise,  which  the  Orphans'  court 
is  incompetent  to  determine  ;  and  where  a  trust  technically  so  called,  is  re- 
quired to  be  enforced,  a  court  of  equity  must  be  resorted  to.  ElUott  v.  May- 
field  and  wife.     223. 

11.  A  vendee  of  land  in  possession,  may  have  relief  in  chancery,  when  the  ven- 
dor has  made  a  fraudulent  representation  as  to  the  title.  Spence  v.  Durcn, 
et  als.    251. 

12.  But  the  assertion  of  the  vendor,  that  his  title  was  good,  is  not  fraudulent, 
unless  he  knew  that  a  better  title  existed  in  another.     Ibid. 

13.  The  facts,  as  to  which  a  discovery  is  sought,  and  the  action  of  the  court  de- 
manded, must  be  stated  with  reasonable  certainty  and  precision,  and  the  al- 
legations be  direct  and  positive,  and  not  uncertain  and  inconclusive,  before 
the  defendant  can  be  called  on  to  answer  them.     Ibid. 

14.  A  court  of  chancery  will  never  impute  fraud  when  the  facts  and  circum- 
stances out  of  which  it  must  arise,  may  consist  with  pure  intentions.  Steele 
V.  Kinklc  &  Lehr.    352. 

15.  A  court  of  chancery  will  not  aid  a  purchaser  to  rescind  a  contract,  even  in  a 
case  of  fraud,  where  there  has  been  a  want  of  common  and  ordinary  dili- 
gence.   Ibid. 

16.  When  the  vendor  of  land  fraudulently  induces  the  vendee  to  purchase,  by 
showing  him  lands  of  a  superior  quality,  which  are  purchased,  and  after- 
wards lands  of  inferior  quality  are  conveyed,  the  vendee  can  not  make  a  de- 
fence at  law,  when  sued  for  the  purchase  money.  His  relief  is  in  equity, 
which  can  render  complete  justice  to  each  party,  by  rescinding  the  contract, 
or  allowing  compensation.     Calloway  v.  McElroy  and  Flannagin.     40G, 

17.  An  unsuccessful  attempt  to  defend  at  law,  when  no  defence  could  there  be 
made,  under  the  circumstances  of  the  case,  will  not  preclude  a  party  from 
relief,  in  a  court  of  equity.     Ibid. 

18.  It  is  no  cause  to  dismiss  a  bill  for  relief,  that  the  complainant  admits  that 
the  only  witnesses  by  which  he  can  prove  his  case,  arc  interested,  so  as  to  be 
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incompetent  at  the  time  when  the  bill  is  exhibited,  because  their  interest 
may  be  removed  before  the  hearing.     Ibid. 

19.  An  offer  to  compromise,  which  is  not  accepted,  will  not  preclude  relief  in 
equity,  although  payment  may  subsequently  be  made  by  an  agreement  be- 
tween the  parties,  by  giving  notes  due  from  other  persons.  The  question  of 
accord  and  satisfaction  is  matter  of  defence,  and  it  will  not  be  inferred  from 
the  payment  in  this  mode.    Ibid, 

20.  Although  the  complainant  may  make  out,  by  proof,  a  case  which  entitles 
him  to  relief,  yet  he  cannot  recover  upon  a  bill,  the  allegations  of  which  are 
not  adapted  to  the  case  proved.     Gibson,  et  al.  v.  Carson's  adm'r.    421. 

21.  The  court  of  chancery  decreed  that  an  absolute  deed  of  land  be  set  aside, 
and  that  the  defendants  re-convey  one  undivided  moiety  to  the  complainant, 
and  that  it  be  referred  to  the  master  to  report  a  conveyance,  and  take  an 
account  of  advances  of  money,  rents  and  profits,  &c. — Held,  that  the  de, 
fendant  had  a  lien  on  the  land,  in  virtue  of  the  legal  estate  with  which  he 
was  invested,  for  any  balance  that  might  be  found  due  him  on  taking  an  ac 
count,  and  that  the  court  of  chancery  should  not  direct  a  conveyance  to  be 
reported  and  executed  before  the  master  had  taken  an  account,  unless  such 
conveyance  reserved  this  lien.  Kennedy's  heirs  and  ex'rs  v.  Kennedy's 
heirs.    434. 

22.  A  party  indebted  to  others,  in  the  sum  of  sixteen  hundred  dollars,  or  there, 
abouts,  executed  an  absolute  conveyance  of  real  estate,  in  which  the  con- 
sideration expressed  was  eight  thousand  five  hundred  dollars;  afterwards, 
the  property  was  sold  under  execution  and  purchased  by  the  judgment  cred- 
itor. The  grantees  in  the  deed,  filed  their  bill  against  the  grantor  and  tho 
purchaser,  stating  that  although  unconditional  in  its  terms,  it  was  intended 
as  a  mere  security  for  what  was  due,  and  praying  that  they  might  have  tho 
benefit  of  it  as  such.  It  was  admitted  that  the  deed  would  not  authorise  a, 
recovery  at  law,  but  would  be  there  considered  as  fraudulent.  Held,  that 
being  void  for  fraud  in  fact,  it  was  void  in  totn,  and  could  not  be  enforced  to 
any  extent  in  equity.     Moore  &,  Paine  v.  Tarlton  and  Paine.     444. 

23.  A  bill  for  the  foreclosure  of  a  mortgage  executed  for  the  security  of  a  pro, 
missory  note,  is  not  demurrable  because  the  note  is  not  exhibited,  although 
there  may  be  other  defendants  than  the  mortgagor  himself,  jfenno,  et  al. 
V.  Sayre  &  Converse.     458. 

24.  "Where  a  bill  was  filed  to  foreclose  a  mortgage  and  for  general  relief,  against 
the  mortgagor  and  other  incumbrancers,  upon  the  assumption  that  the  com- 
plainant's lien  is  paramount;  although  this  assumption  is  false,  the  bill  will 
not  be  defective  for  omitting  to  offer  to  pay  to  the  superior  incumbrancers, 
what  may  be  due  them.     Ibid. 

85.  An  allegation  in  a  bill,  that  the  complainants  were  proprietors  of  a  note  in- 
tended  to  be  secured  by  the  mortgage  sought  to  be  foreclosed,  is  sufficient, 
though  it  does  not  appear  how  they  became  proprietors.     Ibid. 

26.  The  complainants  as  against  L  one  of  tho  defendants,  stated  that  they  have 
been  informed  he  claims  some  interest  in  some  part  of  the  lands  in  question, 
but  will  not  assert  that  it  was  founded  on  a  usurious  or  gaming  considera- 
tion. Tiiey  further  state,  that  all  the  defendants  acted  with  a  full  know- 
ledge of  their  rights,  and  that  they  caused  their  mortgage  to  be  recorded, 
&c.  before  any  of  tiic  defendants  rights  attached.  On  these  statements 
they  call  on  L  to  set  forth  his  contract  &c.:  wlien  the  same  took  place — tho 
amount  of  money  paid,  &,c. — whether  any  part  of  the  consideration  of  his 
payment  was  founded  in  usury,  or  gaming,  &,c.    Held,  \ho.t  the  intcrrogato- 
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ries  were  authorised  by  the  allegations,  and  that  the  answer  of  L  responsive 
to  them,  was  evidence.     Ibid. 

S7.  An  execution  at  the  suit  of  S  against  the  husband  of  the  complainant,  hav- 
ing been  levied  on  certain  slaves,  she  filed  her  bill  to  injoin  the  sale,  alleging, 
1st,  That  she  is  entitled  to  a  separate  estate  in  the  property,  under  the  will 
of  her  father.  2d,  If  she  is  not  entitled  to  a  separate  estate,  then  herself 
and  son,  by  a  former  marriage,  are  entitled  to  an  exclusive  interest  in  the 
slaves,  in  virtue  of  the  laws  of  Jjouisiana,  where  she  was  domiciled,  and  in 
possession  of  them,  at  the  time  of  her  last  marriage  ;  and,  3d,  If  both  the 
preceding  grounds  fail,  then  she  claims  to  hold  by  the  permission  of  the  ad- 
ministrator of  her  first  husband,  and  as  Dative  Tutrix  of  her  son,  appointed 
in  Louisiana — the  property  never  having  been  distributed :  Held,  that  the 
bill  was  not  demurrable  for  want  of  equity,  want  of  parties,  or  multifarious, 
ness;  that  its  purpose  was  not  to  put  her  in  the  onjoyment  of  what  she  sup- 
poses to  be  her  right,  but  to  obtain  the  protective  power  of  chancery,  to 
prevent  a  disturbance  of  her  possession,  and  the  diflTerent  allegations  are  re- 
garded as  the  assertion  of  so  many  reasons  why  it  should  be  granted.  Lew- 
en,  by  her  next  friend,  v.  Stone,  et  al.    485. 

28.  The  complainant  alleged,  that  she  was  to  hold  certain  slaves,  which  she 
claimed  under  a  deed  of  gift,  agreeably  to  a  statute  of  Mississippi,  for  the 
protection  of  the  property  of  married  women.  The  terms  of  the  act  were 
not  more  particularly  recited,  but  it  was  alleged  that  the  slaves  were  given 
by  the  deed,  to  be  hold  by  the  complainant  to  her  separate  case,  benefit,  &c. 
during  life,  and  to  the  heirs  of  her  body  thereafter.  Held,  that  the  bill  was 
not  demurrable  for  the  omission  to  state  the  provisions  of  the  statute  refer- 
red to,  the  more  especially  as  the  interest  set  up  by  complainant  was  alleged 
to  be  an  estate  to  her  separate  use.  Calhoun,  by  her  next  friend,  v.  Cozens, 
et  al.    498. 

29.  The  sickness  of  a  party  to  a  suit,  or  the  pendency  of  another  suit  against 
him  requiring  his  attendance,  will  not  authorise  the  interference  of  a  court 
of  chancery  after  judgment.  It  was  the  duty  of  the  party  to  send  an  agent 
to  attend  to  his  cause,  or  to  put  his  attorney  in  possession  of  the  means  of 
continuing  it.     Pharr  &  Beck  v.  Reynolds.     521. 

30.  A  court  of  chancery  will  not  grant  relief  in  the  nature  of  a  new  trial  at  law, 
after  judgment  on  a  plea  in  abatement.     Ibid. 

31  When  charicery  has  jurisdiction  to  state  an  account  between  parties,  it  will 
enjoin  a  judgment  at  law,  obtained  by' the  party  agajnst  whom  the  account 
is  prayed,  if  he  be  insolvent.     Ibid. 

32.  E  desiring  to  foreclose  a  mortgage  made  to  secure  a  note,  held  by  her,  applied 
by  her  counsel  to  L,  for  information,  who  pointed  out  to  him  the  mortgage 
on  the  records  of  the  county  court,  and  thereupon  E  filed  a  bill  in  the  name 
of  L,  and  others,  to  foreclose  the  mortgage.  A  decree  being  had,  L  became 
the  purchaser,  at  the  sale  of  the  mortgaged  premises ;  afterwards  a  reference 
was  made  to  the  master,  to  enquire,  whether  the  mortgage  had  not  been 
foreclosed  previously;  and  upon  the  admission  of  L,  that  it  had  not,  and  that 
the  note  in  the  case,  was  the  property  of  the  estate  of  John  Elliot,  reported 
that  fact,  and  that  L  was  the  purchaser  at  the  sale;  whereupon  the  sale  wax 
confirmed.  L  afterwards  discovering  that  the  mortgage  had  been  previous- 
ly foreclosed  by  himself,  and  the  property  sold,  refused  to  pay  the  purchase 
money ;  whereupon,  at  the  instance  of  E,  an  attachment  was  directed  to 
issue  against  L,  to  compel  the  payment  of  the  purchase  money.  Held,  let, 
That  E  was,  by  cgnsent  a  party  to  the  record,  otherwise,  the  presumption 
must  be  that  L  was  himself  entitled  to  the  money  and  all  the  proceedings  at 
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the  instance  of  E,  void.  2.  That  although  L  was  a  complainant  on  the  re- 
cord, yet  the  fact  being  that  the  suit  was  instituted  by  E,  for  her  own  benefit, 
L  must  be  considered  on  a  motion  to  set  aside  liie  sale,  as  a  stranger.  3, 
That  under  the  facts  of  the  case,  llie  attachment  should  not  have  been  awar- 
ded.  4,  Tliat  as  both  parties  were  in  fault,  each  pay  his  own  costs.  Lyon 
V.  Elliott,  adm'rx.     654. 

33.  The  bill  alleged,  that  on  the  4th  November,  1818,  the  testator  of  the  de- 
fer.dant  for  a  valuable  consideration,  with  one  E.  E.  Parks,  made  his  note 
to  the  complainant  for  five  thousand  dollars,  payable  sixty-one  days  after 
date,  at  the  branch  bank  at  Milledgeville;  that  the  note  was  negotiated  and 
discounted  at  the  bank,  and  the  money  obtained  by  the  deceased, 
and  that  the  complainant  was  afterwards  compelled  to  purchase  up  the 
note  from  the  bank :  Held,  that  this  allegation  did  not  show  an  original 
indebtedness  from  the  deceased  to  the  complainant,  evidenced  by  the  note, 
but  must  be  understood  to  mean  that  the  note  was  made  to  be  discounted 
in  the  bank  for  the  purpose  of  raising  money,  and  that  the  complainant  paid 
it  to  the  bank  as  endorser ;  otherwise,  the  payment  would  be  voluntary,  and 
would  create  no  legal  obligation.     Borland  v.  Phillips,  ei  als 

34.  That  such  being  the  allegation,  proof  of  the  note,  merely,  would  not  estab- 
lish the  liability  of  the  maker  of  the  note,  but  tliat  it  was  necessary  to  go 
further,  and  to  prove  the  payment  of  the  money  to  the  bank.     Ibid. 

35.  A  decree  cannot  be  made  out  of  the  scope  and  design  of  the  bill,  and  espe- 
cially against  an  infant,  against  whom  no  relief  is  prayed,  and  who  is  not 
liable  immediately.     Ibid. 

36.  An  allegation  that  a  sum  of  money,  which  has  been  paid,  has  not  been  cred- 
ited  on  the  execution,  is  not  sufficient  to  give  a  court  of  chancery  jurisdic- 
tion, unless  it  is  also  charged,  that  the  plaintifT  refuses  to  enter  the  credit  on 
the  execution,  or  that  he  is  attempting  to  enforce  payment  a  second  time. 
Abercrombie  v.  Knox,  Snodgrass,  et  als.  and  cross  bill  of  Riddle  v.  Aber- 
crombie  and  others.     729. 

37.  A  creditor  cannot  be  compelled  to  exhaust  his  remedy  against  the  principal 
debtor  before  he  resort  to  the  surety,  unless  under  peculiar  circumstances, 
rendering  it  proper  that  a  court  of  chancery  should  interfere.     Ibid. 

38.  Courts  of  chancery  have  jurisdiction  where  a  bill  is  filed  to  recover  a  slave 
in  specie,  under  peculiar  circumstances ;  as  where  the  slave  is  a  family 
negro,  and  a  strong  attachment  exists  towards  the  slave,  so  that  damages 
would  not  be  an  adequate  compensation,  but  an  allegation  that  the  negro 
is  a  "  family  slave,"  and  that  the  complainants  felt  that  personal  regard  for 
her  which  is  usually  felt  for  property  of  this  kind,"  is  not  sufficient  to  oust 
the  common  lawcourtof  jurisdiction,  and  confer  it  on  a  court  of  chancery. 
Hardeman,  et  als.  v.  Sims,  et  als.     747. 

39.  A  court  of  chancery  will  not  entertain  a  bill  where  the  amount  in  controver- 
sy is  so  inconsiderable  as  seventeen  dollars  and  fifty  cents.  Wood  v.  Wood, 
et  al.     756. 

See  Practice  in  Chancery,  1,  2,  6,  12. 

See  Mortgage,  1. 

See  Lien  4,9. 

See  Husbard  and  Wife,  1,  2. 

See  Will,  and  Probate  of,  1. 

See  Gift,  1,  2. 

See  Delivery  Bond,  1. 

See  Executors  and  Administrators,  9. 

See  Evidence,  42. 
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See  Guardian  and  Ward,  2. 
See  Legacy  and  Distributive  share,  5. 
•See  Statute  of  Limitations,  7,  8. 
CITIZEN. 
1.  A  person  wlio  removed  to  the  territory  of  Louisiana  after  the  treaty  of  Parw, 
in  1803,  and  before  its  admission  into  the  Union  as  a  State,  and  was  an  in- 
habitant thereof  from  tlie  time  of  his  removal  until  after  the  adoption  of  the 
State  Constitution,  and  its  admission  into  the  Union,  does  not  thereby  he-t 
come  a  citizen  of  the  United  States.     The  State  v.  Primrose.     546. 
CONSIDERATION. 

1.  Where  a  clock  pedler,  without  license,  gold  a  clock,  for  which  the  purchaser 
executed  two  notes,  which  afterwards  were  given  up  by  the  partner  of  the 
pedler,  and  a  new  note,  paj'ablo  to  himself,  was  taken,  the  latter  note  is 
without  any  legal  consideration,  in  as  mucli  as  the  first  notes  were  wholly 
void  by  the  statute,  and  can  not  be  recovered  in  a  suit  by  the  payee.  Bragg 
V.  Channell.     275. 

2.  A  plea  that  a  note  or  bond  was  given  without  any  consideration,  is  good  un- 
der our  statute.     Giles  v.  Williams,  use,  &.C.     316. 

3.  A  plea  impeaching  the  consideration  of  a  bond  given  for  the  purchase  of  land^ 
which  does  not  show  either  that  the  contract  has  been  rescinded,  or  that  the 
purchaser  has  lost  the  possession  of  the  land,  is  bad-     Ibid, 

4.  A  plea  alledging  that  a  "  bond  was  obtained  by  fraud,  covin  and  misrepre^ 
scntation  is  bad.  Even  in  this  State,  where  the  consideration  of  a  bond 
may  be  impeached,  the  facts  which  constitute  the  fraud  must  be  stated.— ^ 
Ibid. 

CONSTITUTIONAL  LAW. 

1.  Congress  does  not  possess  the  constitutional  power  to  grant  the  shore  of  the 
navigable  waters  within  this  State  ;  and  the  fact  that  the  grantee  had  an 
inoperative  Spanish  grant  for  the  same,  cannot  legalize  the  act  of  Congress, 
Doe,  ex  deni.  Pollard's  heirs  v.  Files.     47. 

2.  A  power  granted  to  the  corporation  of  the  City  of  Mobile,  "  to  license  bakers, 
and  regulate  the  weight  and  price  of  bread,  and  prohibit  the  baking  for  sale, 
except  by  those  licensed,"  is  not  contrary  to  the  constitution  of  the  State. — 
The  Mayor  and  Aldermen  of  Mobile  v.  Yuille.     137. 

3.  The  notes  issued  by  the  Bank  of  the  State  of  Alabama  and  its  Branches,  are 

not  "  bills  of  credit,"  within  the  prohibition  of  the  Constitution  of  the  Uni^ 
ted  States.     Owen,  et  al.  v.  The  Branch  Bank  at  Mobile.     258. 

4.  The  Congress  of  the  United  States  does  not  possess  the  constitutional  powet 
to  grant  the  shore  of  the  navigable  waters  in  this  State.  The  cases  of  Th» 
Mayor,  ij-c,  of  Mobile  v.  Ealava  and  Ilagan,  etal.v.  Campbell  and  Cleave-^ 
land,  explained  and  rc-afSrmcd.  Kemp,  ex  dem.  Pollard's  heij-s  v.  Thotp^ 
etal.    291. 

5.  The  act  authorising  the  coroner,  temporarily  to  fill  the  office  of  sheriff,  when 
SL  vacancy  occurs,  until  the  Executive  appoints,  is  not  in  conflict  with  th.» 
constitutional  provision  giving  the  appointment  in  case  of  vtkcancy,  to  tb^ 
Governor.    The  State  of  Alabama  v.  Monk.    415. 

"'ONTEMPT. 

• 

.  Whenever  the  law  affords  any  other  adequate  remedy,  by  whieh  a  party  can 
enforce  his  rights,  the  proceeding  by  attachment  for  a  contempt,  is  always 
within  the  discretion  of  the  court ;  and  a  refusal  to  exercise  it,  can  not  pro^ 
perly  bo  reviewed  by  appeal,  or  by  writ  of  error.     Wyatt  v.  Magee.     94, 
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1.  A  contract  by  J,  to  deliver  the  entire  crop  of  cotton  which  he  might  make 

during  the  j'ear  1838,  estimated  at  one  hundred  and  seven  bales,  can  not  be 
declared  on  as  a  contract  to  dehver  one  hundred  and  seven  bales  of  cotton 
absolutely,  and  without  condition.  Bell  v.  The  Real  Estate  Banking  Com- 
pany  of  Starkeville,  Miss.     77. 

2.  The  proper  construction  of  such  a  contract  is,  that  it  is  an  agreement  to  de- 
liver the  entire  crop  made  by  J,  in  the  year  1838  :  and  if  he  acted  in  good 
faith,  and  made  no  cotton,  there  is  no  breach ;  if  a  crop  was  made,  but  not 
delivered,  the  sureties  to  the  contract  are  liable  only  to  the  extent  of  the  ra- 
lue  of  the  cotton  made.     Ihid. 

3»  A  writing  purporting  to  contain  the  terms  of  a  contract,  but  which  the  par- 
ties never  executed  by  signing,  cannot  be  read  as  evidence  of  the  contract 
between  the  parties.    Vastbinder  v.  Metcalf.     100. 

4.  Where  L  owned  five  slaves  and  W  owned  three  others,  and  it  was  agreed  be- 
tween them  to  work  them  on  a  plantation,  for  the  joint  benefit  of  L  and  W  j 
and  afterwards  a  contract  was  made  by  L,  with  the  defendant,  for  services 
to  be  performed  by  the  whole  number  of  slaves ;  L  &  W  may  join  in  an  ac. 
tion  for  the  breach  of  this  contract,  notwithstanding  the  defendant  was  ig. 
norant  of  any  interest  of  W  in  the  contract.  McCord  v.  Love  and  Wil- 
liams.    107. 

5.  Where  a  workman  agrees  to  complete  the  carpenter's  work  on  a  house,  and 

to  receive  a  certain  sum  on  the  completion  of  the  work — his  employer  fur- 
nishing the  materials — and  the  house  and  materials  were  destroyed  by  fire, 
without  the  fault  of  the  workman — the  house  being  in  the  possession  of  the 
employer.  Held,  that  the  workman  could  not  recover  a  pro  rata  compen- 
sation for  the  work  actually  done.     Brumby  v.  Smith.     123. 

6.  The  plaintiff  declared  on  a  written  contract,  made  the  9th  July,  1838,  to 

teach  an  Enghsh  school /or  <Aaf  year.-  the  contract  produced,  was  dated  of 
that  day,  and  was  a  stipulation  to  teach  an  English  School  for  one  year,  with- 
out stating  when  it  began — Held,  that  the  contract  given  in  evidence  was 
variant  from  that  declared  on,  and  consequently  inadmissable.  McLendou 
V.Godfrey.     181. 

7.  Where  several  persons  employed  an  individual  to  teach  school  for  them,  stipu- 
lating  if  they  dismissed  him  before  the  term  of  employment  expired,  that 
they  would  pay  him  for  the  time  he  was  engaged — Held,  that  taking  the 
scholars  from  the  school  under  circumstances  to  show  they  were  not  to  bo 
sent  back,  indicated  a  willingness  to  dispense  with  the  teacher's  services,  and 
was  tantamount  to  a  dismissal.     Ihid, 

8.  It  appeared  by  a  covenant  executed  by  both  parties,  that  P  formerly  bad  pur- 
chased two  tracts  of  land  from  T ;  but,  having  failed  to  pay  for  tliem,  the 
contract  of  sale  was  rescinded — T  covenanting  that  P  should  remain  in  pos- 
session until  the  25th  December,  1838,  at  which  time  he  was  to  sarrender 
the  premises ;  but,  both  parties  covenanted  to  use  their  best  endeavors,  in  the 
mean  time,  to  sell  the  land,  and  if  they  succeeded  in  obtaining  three  thou- 
sand one  hundred  and  fifty-two  dollars,  or  more,  P.  was  to  receive  the  over- 
plus. Held,  1.  That  either  party  was  at  liberty  to  sell  the  land,  provided 
the  sura  named  could  be  obtained ;  but  T  was  not  obliged  to  part  with  his 
title  until  that  sum  was  paid  to  him  in  money.    2.  That  T  was  not  obliged, 

•  nor  P  authorised,  to  sell  upon  credit.     3.  That  if  a  new  agreement  was  en- 

tered into,  by  which  T  agreed  to  receive  notes,  or  any  other  thing,  or  to  sell 
the  land  on  a  credit,  this  agreement  could  not  be  subjoined  to  a  covenant,  so 
as  to  authorise  a  recovery  for  the  damages  consequent  on  the  breach  of  the 
Qcw  agreement,  in  the  suit  eu  the  covenant.    4.  That  to  entitle  P  to  rccovex 
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damages  of  T,  for  not  using  his  best  endeavors  to  sell  the  land,  it  must  ap- 
pear that  more  than  three  thousand  one  hundred  and  fifty-two  dollars  cuuld 
have  been  obtained  by  T;  as  otherwise,  there  could  be  no  overplus,  and  P 
not  being  entitled  to  any  collateral  advantages  arising  from  the  sale,  in  con- 
sequence  of  an  agreement  between  him  and  the  contemplated  purchaser. — 
5.  When  breaches  are  assigned  in  a  declaration  on  a  covenant,  and  one  of 
them  is  defective,  no  advantage  can  be  taken  by  general  demurrer.  6.  It  is 
error  in  the  county  court  to  refuse  the  defendant  permission  to  withdraw  a 
plea ;  and  consequently,  the  issue  formed  on  it,  in  an  action  of  covenant, 
when  all  the  expenses  incident  to  the  issue  are  offered  to  be  paid.  Taylor 
V.  Pope.  190, 
9.  When  a  note  is  deposited  with  a  Bank  for  collection,  and  no  special  agree- 
ment is  made,  the  contract  to  be  implied,  is  one  of  agency  ;  and  no  other 
duties  are  imposed  by  law,  on  a  Bank,  different  from  those  imposed  on  any 
other  agent.  The  first  duty  of  an  agent,  in  such  a  case  is,  to  follow  his  in- 
structions; if  none  are  given,  it  is  his  duty  to  present  the  note  at  the  time 
and  place  fixed  for  payment;  or  if  no  place  is  designated,  to  use  due  dili- 
gence  to  make  a  demand  ;  if  payment  is  refused,  it  is  then  his  duty  to  give 
immediate  notice  to  his  principal,  that  he  may  take  the  measures  necessary 
for  his  own  security.  These  duties  are  imposed  by  the  general  law  of  agen- 
cy ;  but  others  may  arise  out  of  local  laws  ;  as  if  damages  are  given  on  the 
protest  of  a  note ;  or  if  a  protest  is  essential  to  fix  the  liabilities  of  other  par- 
ties. The  Bank  of  Mobile  v.  Huggins,  adm'r  of  Vedder,  survivor  of  Blair 
&  Vedder.     206. 

10.  A  contract  cannot  be  rescinded  in  toto,  by  one  of  the  parties,  where  both  par- 

ties cannot  be  placed  in  statu  quo;  but  a  contract  will  be  considered  as  re- 
scinded, where  the  party  who  is  to  perform  an  act.  has  made  his  perform- 
ance impracticable,  or  where  he  is  prevented  from  doing  the  act  by  the  other 
party.     Pharr  &  Beck  v.  Bachelor.     237. 

11.  To  constitute  a  conditional  contract  with  a  physician,  that  if  ho  did  not  cure 
the  patient,  he  was  to  receive  no  compeneation,  it  is  not  necessary  that  a 
specific  price  should  be  agreed  on.  A  contract,  that  if  he  cured,  he  should 
be  entitled  to  a  reasonable  compensation,  is  valid,  and  will  be  enforced  — 
Mock  v.  Kelly.     387. 

12.  Where  one  engages  to  serve  another  as  an  overseer  for  twelve  months,  and 

leaves  his  employer  during  the  year,  without  his  consent,  or  any  sufficient 
reason,  ho  can  not  recover  compensation  for  the  services  actually  rendered. 
Pettigrew  v.  Bishop.     440. 

13.  A  contract  to  carry  cotton  from  a  landing  on  the  Tennessee  river  to  New- 
Orleans,  at  fifty  cents  per  hundred  pounds,  although  in  writing,  does  not 
preclude  the  boat  owner  from  showing  the  existence  of  a  custom  on  that  ri- 
ver, of  charging  lighterage,  in  addition  to  the  freight,  whenever  the  tide  in 
the  river  is  so  low  throughout  the  season,  as  to  prevent  cotton  boats  from 
passing  the  Muscle  Shoals.     Andrews,  use,  &c.  v.  Roach  «&  Coffey.     590. 

14.  N  agreed  to  employ  M  to  keep  a  grocery  for  him  for  twelve  months,  at  the 
rate  of  twelve  dollars  a  month.;  to  furnish  him  provisions,  liquors,  &c.,  and 
agreed  that  N  might  pay  him  one  dollar  and  fifty  cents  for  each  gallon  of 
whiskey  sold,  and  retain  the  surplus,  instead  of  the  wages  agreed  on.  Held, 
that  while  the  contract  was  subsisting,  N  had  no  right  to  leave  the  employ 
of  M,  before  the  expiration  of  the  twelve  months,  and  that  if  he  did,  his  right 
to  compensation  was  gone.    Norris  v.  Moore.     676. 

15.  Where  the  seller  of  goods  makes  a  false  representation  as  to  their  quality  and 
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condition,  the  buyer,  upon  ascerlaining  it,  may  rescind  his  contract.    Ma. 

gee  T.  Billingsley.    680. 
See  Pleading,  14. 
See  Assumpsit,  Action  of,  3. 
See  Bills  of  Exchange  and  Promiasory  notes,  12. 
See  Indorsement,  1. 
See  Corporation,  and  By-Laws,  5. 
See  Sale  of  Chattels,  1. 
See  Principal  and  Agent,  8. 

CORONER. 

1.  The  act  authorising  the  coroner  to  act,  when  the  sheriff  is  a  party  in  interest 
to  any  suit,  and  perform  all  the  duties  of  sheriff,  whenever,  from  any  cause, 
he  may  be  incompetent  to  act  as  such,  Aik.  Dig.  96,  is  in  affirmance  of  tho 
common  law,  and  merely  authorises  the  coroner  to  act,  when  the  sheriff  is 
<emjjoran7y  incompetent  to  act,  from  relationship,  interest,  «&c.  &.c.  but 
does  not  apply  when  the  sheriff  is  unable  to  act.  The  State  of  Alabama  v. 
Monk.  415. 
S.  Process  intended  to  be  executed  by  the  coroner  should  be  directed  to  him  ea 
nomine;  but  where  a  writ  directed  to  the  sheriff  is  executed  by  the  coroner, 
it  will  be  intended,  after  a  judgment  by  default,  that  the  direction  was  proper, 
and  the  process  received  by  the  sheriff;  and  as  the  duties  of  sheriff,  in  the 
event  of  a  vacancy  in  the  office,  are  devolved  upon  the  coroner  by  statute, 
that  the  contingency  had  happened  and  the  process  was  received  by  the  coro- 
ner  from  the  sheriff's  office.  Adamson  v.  Parker,  et  al.  727. 
8.  A  coroner  in  discharging  the  duties  of  sheriff,  may  appoint  a  deputy ;  and 
where  a  writ  is  returned  "executed,  H.J.  P.  cor.  by  R.  E,"  the  reasonable 
inference  is,  that  R.  E.  was  authorised  to  act  for  the  coroner.    Ibid. 

See  Court,  Powers  of,  1,2. 

See  Constitutional  Law,  5. 

See  Jury,  1. 

See  Criminal  Casei,  Ptoeeedings  in,  3. 
CORPORATION  AND  BY-LAWS. 

1.  A  power  granted  to  the  corporation  of  the  city  of  Mobile, "  to  license  bakers, 
and  regulate  the  weight  and  price  of  bread,  and  prohibit  the  baking  for  sale, 
except  by  those  licensed,"  is  not  contrary  to  the  constitution  of  the  State. — 
The  Mayor  and  Aldermen  of  Mobile  v.  Yujlle.    137. 

2.  A  by-law  made  pursuant  thereto,  may  be  enforced  by  a  reasonable  penalty 

to  be  judged  of  by  all  the  circumstances  of  the  case.     Ibid. 

3.  A  penalty,  to  be  reasonable,  must  be  certain  ;  a  penalty,  therefore,  that  the 
offender  shall  pay  a  fine  not  exceeding  fifty  dollars,  to  be  recovered  before 
the  Mayor,  «fcc.  is  void  for  uncertainty.    Ibid. 

4.  Whether  the  penalty  of  a  by-law,  which  condemns  to  forfeiture  such  bread 
as  is  of  less  weight  than  the  ordinance  requires  and  exacts  from  the  baker,  as 
the  price  of  his  license,  a  sum  beyond  what  may  be  necessary  to  compensate 
for  issuing  and  registering  it,  can  be  supported. — Quere.    Ibid. 

5.  When  the  charter  of  a  Rail  Road  Company  directs  that  books  of  subscription 

shall  be  opened,  and  all  persons  are  admitted  to  become  members  of  the  cor- 
poration, by  subscribing  for  stock,  the  act  of  subscribing  creates  a  contract 
with  the  corporation  to  pay  for  the  shares  subscribed,  in  tho  manner  provided 
by  the  charter :  and  an  action  may  be  maintained  to  recover  instalments 
called  for  by  the  corporation,  notwithstanding^  another  remedy  may  be  given 
by  the  charter  authorizing  a  sale  of  the  stock,  whenever  it  can  be  sold  at  the 
51 
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par  value.    Beene  v.  The  Cahawba  and  Marion  Rail  Road  Company.   660. 

6.  A  corporation  may  maintain  assumpsit  upona  contract  to  take  its  stock  at  a 
specific  price.     Jbid, 

7,  So,  also,  it  may  declare  on  a  contract  to  take  stock  agreeably  to  the  provi- 
Eions  of  its  charter ;  and  to  such  a  declaration  the  common  counts  may  be 
added.    Ibid. 

6.  A  declaration  by  a  corporation  on  a  contract  to  take  and  pay  for  stock  by  in. 
stalments,  and  which  also  states  that  the  action  is  brought  for  the  use  of  ano. 
ther,  is  not  evidence  that  the  stock  sued  for,  has  been  transferred  by  the  cor- 
poration.    Ibid, 

9.  Where  the  name  of  a  corporation  has  been  changed  by  an  amendatory  act, 
and  suit  is  brought  by  it  in  its  first  name,  it  is  not  necessary  that  the  corpora- 
tion should  show  the  amendatory  act  has  been  rejected  by  its  stockhol- 

■"     ders.    Ibid. 

COURT,  CHARGE  OF. 

1.  A  charge  of  a  Judge  which  refers  to  the  jury,  the  decision  of  a  question  of 
law,  is  erroneous.    Pharr  &  Beck  v.  Bachelor.    237. 

2.  In  a  criminal  case,  where  the  charge  requested  may  have  been  entirely  im- 
material, and  its  propriety  is  not  shown  by  the  evidence  disclosed,  it  will  be 
presumed  to  have  been  properly  refused.  In  such  cases  error  must  be  af- 
firmatively shown,  and  it  will  not  be  presumed.  The  State  t.  Schues- 
sler.    419. 

3.  It  is  not  error  to  charge  a  jury  that  the  orphan's  court  when  regularly  appli- 
ed to,  had  the  right  to  authorize  the  sale  of  the  real  estate  of  deceased  per- 
sons  to  pay  debts,  and  that  a  sale  made  under  an  order  of  that  court  would 
transmit  the  title— there  being  nothing  in  the  record  to  show  its  incorrect- 
ness, or  that  the  intestate  had  not  at  the  time  of  bis  death,  both  the  legal 
and  equitable  estate  coupled  with  the  possession.  McKenzie  &,  Cnrrie  v. 
McColl,  Judge,  &c.  use.    516. 

4.  A  charge  upon  an  abstract  point  of  law,  not  calculated  to  mislead  the  jury, 

furnjshes  no  ground  for  the  reversal  of  a  judgment.  Magee  v.  Billingsley.  680. 

5.  An  error  in  a  single  expression  contained  in  a  charge  to  the  jury,  if  explain- 
ed and  corrected,  so  that  the  jury  could  not  have  been  misled  by  it,  will  not 
be  fatal  to  the  judgment.    Ibid. 

See  Error,  Writ  of,  19. 

COURT,  POWERS  OP. 

1.  When  the  office  of  sherifi'is  full,  and  a  temporary  inability  of  the  sheriff  to 

act  from  sickness,  the  court  has  no  power  to  direct  the  coroner  to  impannel 
a  jury  in  a  criminal  case.    The  State  of  Alabama  v.  Monk.    415. 

2.  Whether,  in  the  event  of  the  refusal,  or  permanent  inabihty  of  the  sherifT  to 

act,  the  court  does  not,  inherently,  possess  the  power  of  appointing  a  minis, 
terial  officer  to  execute  its  mandates — Quere.    Ibid. 

COVENANT. 

1.  The  defendant  covenanted  to  pay  to  the  plaintiff  a  certain  sura  of  money  on 
a  day  designated,  if  the  latter  would  deliver  to  him  possession  of  the  planta- 
tion on  which  he  then  resided,  on  a  previous  day ;  provided,  that  the  defen- 
dant might  discharge  his  obligation  to  pay  the  money,  by  permitting  the 
plaintiff  to  retain  the  possession  of  the  plantation  until  the  day  of  payment 
arrived:  Held,  1.  That  the  covenant  to  pay  the  money  was  depencicn^,  and 
a  delivery  of  the  possession  of  the  plantation,  or  something  equivalent  should 
have  been  alleged  in  the  declaration.    2.  If  the  obligation  to  pay  was  dis. 
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charged  by  the  permission  to  occupy,  the  defendant  should  have  shown  it,  in 
his  defence.     Bailey,  use,  &,c.  v.  White.     330. 

CRIMINAL  CASES,  AND  PROCEEDINGS  IN. 

1.  Where  the  defendant  pleads  not  guilty  to  an  indictment,  containing  three 
counts,  and  the  entire  cause  is  submitted  to  a  jury  who  find  a  verdict  as  to 
one  count,  without  responding  to  the  others,  the  cause  is  at  an  end.  The 
Slate  V.  Coleman  and  Owens.     14. 

2.  A  grand  jury  legally  constituted  of  thirteen  members,  is  competent  to  act, 
although  it  may  subsequently  be  reduced,  by  the  absence  of  one  juror,  to 
twelve;  and  this  is  also  the  case,  notwithstanding  the  court,  by  statute,  ha3 
the  authority  to  re-constitute  the  grand  jury,  on  account  of  the  absence  or 
inability  to  serve,  of  all  or  any  of  the  grand  jurors.  The  State  of  Alabama 
V.Miller.    343. 

3.  When  the  office  of  sheriiF  is  full,  and  a  temporary  inability  of  the  sheriff  to 
act,  from  sickness,  the  court  has  no  power  to  direct  the  coroner  to  impannel 
a  jury  in  a  criminal  case.     The  State  of  Alabama  v.  Monk.    415. 

4.  To  support  an  indictment  for  putting  out  an  eye  of  an  individual,  under  the 
statute  of  mayhem,  it  is  not  necessary  where  the  injury  is  done  in  a  sudden 
conflict,  that  the  defendant  should  have  formed  the  design  previous  to  tho 
Conflict;  it  is  sufficient  if  the  defendant  maliciously,  and  on  purpose,  does 
the  act  in  pursuance  of  a  design  formed  during  the  conflict.  The  State  v. 
Simmons.    497. 

5.  The  penalty  provided  by  law,  for  keeping  a  billiard  table  for  play  without 
a  license,  can  only  be  enforced  by  a  qui  tarn  action  at  the  suit  of  an  infer, 
mer.    The  State  v.  Fillyaw.    735. 

See  Indictment,  1. 

See  Court,  Charge  of,  2. 

CUSTOM. 
1.  A  contract  to  carry  cotton  from  a  landing  on  the  Tennessee  river  to  New- 
Orleans,  at  fifty  cents  per  hundred  pounds,  although  in  writing,  does  not 
preclude  the  boat  owner  from  showing  the  existence  of  a  custom  on  that  ri- 
ver, of  charging  lighterage,  in  addition  to  the  frieght,  whenever  the  tide  in 
the  river  is  so  low  throughout  the  season,  as  to  prevent  cotton  boats  from 
passing  the^Muscle  Shoals.    Andrews,  uje,  &c.  v.  Roach  &  Coffey.    590. 

DAMAGES.' 

1.  Damages,  as  a  compensation  for  the  rents  and  profits,  in  an  action  of  tres- 
pass to  try  title,  can  only  be  computed  from  the  time  when  the  title  was  cast 
on  the  plaintiffs.  Heirs  at  law,  therefore,  cannot  recover  damages  which 
accrued  previous  to  the  death  of  their  ancestors.  Brewster  v.  Buckholts, 
and  others.    20. 

2.  When  Bank  bills  are  at  a  discount,  compared  with  specie,  but  the  Bank  is 
liable  to  be  compelled  to  pay  them  in  gold  or  silver,  according  to  their  tenor, 
the  damages,  properly  accruing  on  tho  breach  of  a  contract,  of  which  such 
Bank  bills  formed  the  actual  consideration,  can  not  be  reduced  because  of 
their  estimated  depreciation.  Bell  v.  The  Real  Estate  Banking  Company 
of  Starkeville,  Miss.     77. 

3.  In  an  action  of  trespass  to  try  titles,  the  plaintiff  may  recover  damages  be- 
yond the  sum  laid  in  the  writ  and  declaration.     Bumpass  v.  Webb.     109. 

<.  An  agent,  in  case  of  a  neglect  of  duly,  is  liable  to  nominal  damages  upon  the 
breach  of  his  contract,  and  if  any  loss  has  been  sustained  by  the  principal,  in 
consequence  of  the  neglect,  he  is  liable  to  the  actual  loss  incurred,  but  not  to 
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any  greater  extent.  The  Bank  of  Mobile  v.  Huggins,  adm'r  of  Vedder,  Bur- 
vivor  of  Blair  &  Vedder.    206. 

5.  The  discharge  of  a  solvent  party  to  a  note,  in  consequence  of  an  act  of  negli. 
gence,  by  the  agent,  is  not  an  actual  loss,  when  there  are  other  solvent  par- 
ties, who  remain  bound  to  the  principal ;  and  it  rests  with  the  principal  to 
show,  before  he  is  entitled  to  recover  the  amount  of  the  note  as  damages,  that 
the  parties  who  remain  bound  to  him,  are  unable  to  pay.    Ibid,    207. 

6.  When  a  note  is  withdrawn  by  the  owner  from  the  bank,  where  it  was  deposit- 

ed for  collection,  the  Bank  is  not  discharged  from  its  liability  to  damages,  if 
it  has  omitted  to  give  notice  to  the  principal,  of  the  non-payment.    Ibid. 

7.  Damages  equal  to  the  statute  rate  of  interest,  are  recoverable  upon  a  sum  of 
money  due  for  the  use  and  occupation  of  a  bouse,  Sic.  Cooke  v.  Farin. 
holt,  "  384. 

See  Ejectment  and  Trespass  to  try  Title,  2. 
See  Summary  Proceedings,  6. 
See  Bills  of  Exchange  and  Promissory  Notes,  9, 
DEED,  AND  REGISTRATION  OF. 

1.  The  registry  of  a  deed  for  land,  executed  by  a  person  not  in  possession,  or 
who  does  not  appear  from  the  records  to  have  had  any  connection  with  the 
title,  will  not  operate  as  a  notice  to  a  subsequent  purchaser.  Fenno,  st  al. 
V,  Sayre  &  Converse.    458. 

2.  When  the  acknowledgment  of  a  deed  of  trust,  conveying  personal  property  to 
a  trustee,  for  the  benefit  of  certain  creditors,  is  made  by  the  grantor,  and  the 
dehvery  is  said  to  be  acknowledged  to  the  cestui  que  trust,  instead  of  the 
trustee,  it  is  a  substantial  compliance  with  the  statute,  and  the  deed  is  pro. 
perlj  admitted  to  record  on  Buch  an  acknowledgment.  Stewart  v.  Fow- 
ler.   629. 

DELIVERY  BOND. 

1.  When  slaves  have  been  levied  on  and  discharged  by  the  execution  of  a  forth- 
coming bond  under  the  statute,  and  they  are  not  delivered  to  the  sheriff  pur- 
Buant  to  the  condition  of  the  bond,  but  that  is  returned  forfeited,  and  there- 
upon an  execution  is  issued  on  it  against  the  principal  and  surety ;  upon 
which  the  surety  delivers  the  slaves,  which  are  afterwards  released  by  the 
fiat  of  the  Chancellor,  on  a  bill  filed  by  the  wife  of  the  defendant  in  cxecu- 
tion,  on  proper  security;  this  is  no  ground  to  the  surety  for  restraining  the 
plaintiff  from  making  a  levy  on  his  property,  to  satisfy  the  execution  issued 
on  the  forth-coming  bond.    Jemison  v.  Cozens.    636. 

2.  It  is  no  defence  to  the  surety  in  a  forthcoming  bond,  that  the  property  levied 
on  does  not  belong  to  the  principal.     Ibid. 

DEMURRER  TO  EVIDENCE. 

1.  Where  a  party  offers  no  evidence  upon  a  trial  before  the  jury,  as  a  matter  of 
right  he  may  demur  to  the  evidence  of  his  adversary;  especially  if  it  is  not 
"  loose,  indefinite  and  circumstantial."    Pharr  &  Beck  v.  Bachelor.    237. 

2  A  demurrer  to  evidence  is  sufficient,  if  after  setting  out  the  evidence,  it  ad- 
rait  every  word,  figure  and  statement,  and  "  every  conclusion  that  may  be 
reasonably  drawn  therefrom  to  be  true,"  and  refers  in  usual  form  the  ques- 
tions  of  law  to  the  court ;  unless  from  the  peculiarity  of  the  case  a  demurrer 
in  such  form  is  not  adapted  to  it.     Ibid, 

3.  The  court  may,  with  propriety,  refuse  to  permit  a  defendant,  who  has  offered 
evidence  to  the  jury,  to  withdraw  the  same,  and  demur  to  thatadduced  by  the 
plaintiff.    Catlin,  Peeples  &  Co.  v.  Gilders,  cx'r  and  cx'rx.    536. 
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1.  Where  a  cominission  to  take  a  deposition,  directed  the  commissioners  to  take 
the  deposition  on  a  certain  day,  and  continue  from  day  to  day,  until  comple- 
ted, the  commissioners  are  not  authorised  to  meet  on  the  day  designated,  and 
adjourn  to  one  more  remote  than  that  next  succeeding.  Harding  v.  Mer- 
rick  &  Washington.    60. 

2.  An  affidavit  of  the  non.residence,  &c.  of  a  witness  was  made  five  months  be- 
fore a  commission  issued  to  take  his  deposition  :  Held,  that  his  continued 
non.residence  would  be  presumed,  and  the  affidavit  was  sufficient.  Pharr 
&  Beck  V.  Bachelor.    237. 

3.  Under  the  act  of  1839,  which  allows  the  oath  of  the  plaintiff  to  be  received  in 
suits  upon  accounts  not  exceeding  one  hundred  dollars,  the  deposition  of  the 
plaintiff  may  be  taken,  under  circumstances  that  will  authorise  the  taking 
the  deposition  of  any  other  witness.     Moore  v.  Hatfield  &, Smith.    442. 

EJECTMENT  AND  TRESPASS  TO  TRY  TITLES. 

1.  Damages,  as  a  compensation  for  the  rents  and  profits,  in  an  action  of  trespass 
to  try  title,  can  only  be  computed  from  the  time  when  the  title  was  cast  on 
the  plaintiffs.  Heirs  at  law,  therefore,  cannot  recover  damages  which  ac- 
crued previous  to  the  death  of  their  ancestors.  Brewster  v.  Buckholts,  and 
others.    20. 

2.  If  one  against  whom  Jan  action  is  brought  to  recover  the  possession  of  land, 
would  put  an  end  to  the  suit,  and  prevent  the  recovery  of  damages,  for  a  lon- 
ger period  of  occupancy,  he  should  make  a  disclaimer  in  open  court,  or  in 
some  other  manner,  and  yield-  the  possession  to  the  plaintiff.  Bumpass  v. 
Webb.    109. 

3.  In  an  action  to  recover  the  possession  of  land,  a  verdict  and  judgment  which 
conclude  the  matter  in  controversy,  may  be  aided  by  the  description  of  the 
premises  in  the  declaration.     Ibid. 

4.  In  an  action  of  trespass  to  try  titles,  the  plaintiff  may  recover  damages  be- 
yond  the  sum  laid  in  tne  writ  and  declaration.    Ibid. 

ERROR,  AND  WRIT  OF. 

1.  When  a  writ  of  error  is  sued  out  to  remove  a  case  from  the  county  to  the 
circuit  court,  and  the  record  is  not  filed,  but  the  writ  of  error  is  dismissed, 
and  the  judgment  of  the  county  court  affirmed  on  certificate,  the  judgment 
entry  must  shew  affirmatively,  every  fact  necessary  to  authorise  the  judg. 
ment  on  certificate.     Foster  and  others  v.  Harrison.    25. 

2.  When  the  judgment  entry  recites  that  it  appeared  from  the  certificate  of  the 
clerk  of  the  county  court,  that  one  of  the  defendants  to  a  judgment  in  that 
court,  prayed  for  and  obtained  a  writ  of  error,  and  executed  bond,  &c.  &c., 
the  legal  presumption  is,  that  the  writ  of  error  was  sued  out  by  one,  in  the 
name  of  both  defendants.     Ibid. 

3.  The  25th  day  of  December,  is  not  dies  non  juridicus,  nor  will  a  writ  of  er- 
ror be  quashed,  because  if  it  was  issued  on  that  day.  Starke  v.  Marshall  & 
Cammack.    44. 

4.  All  reasonable  intendments  are  made  in  favor  of  the  regularity  of  the  pro- 
ceedings of  courts  of  general  jurisdiction;  and  Semble,  that  an  appellate 
court  will  not  reverse  a  judgment  on  error,  because  at  some  term  previous 
to  the  trial,  a  judgment  of  non-suitwasset  aside  at  defendant's  cost,  though 
in  such  case  he  might  not  be  remediless.     Bhmpass  v.  Webb.     109. 

5.  A  recital  or  memorandum  copied  into  the  transscript  sent  to  the  appellate 
court,  but  which  does  not  appear  (o  have  been  a  part  of  the  record  in  the  in- 
fcrior  court,  will  not  be  so  regarded  on  error.     Ice  v.  Manning.     121. 

C.  In  a  case  where  property  levied  on  is  claimed,  and  after  trial  is  subjected  to  the 
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payment  of  the  execution,  by  the  verdict  of  a  jury,  which  also  assesses 
damages  for  the  frivolous  claim,  it  is  irregular  to  render  judgment  against 
the  claimant  for  the  debt,  damages,  and  costs,  to  be  levied  on  the  property 
subjected;  but  such  a  judgment  cannot  be  reversed  at  the  instance  of  the 
claimant,  because  he  is  not  injuriously  affected  by  the  irregularity.  Lee  v. 
Bryan.     278. 

7.  Although  by  statute,  an  execution  may  issue  upon  a  delivery  bond,  which  is 
returned  "  forfeited,"  yet  a  writ  of  error  will  not  lie  for  the  purpose  of  revising' 
the  bond;  if  too  defective  to  sustain  an  execution,  the  defendant  may  obtain  a 
supersedeas,  or  jf  the  defect  be  not  available  at  law,  in  a  proper  case,  he  m»y 
go  into  equity.     Taylor,  ef  aZ.  v.  Powers,  use,  &c.     285, 

8.  An  order  of  the  circuit  court  to  sell  land,  levied  on  by  a  constable,  is  not 
such  a  final  judgment  as  a  writ  of  error  will  lie  from.  White  and  Bingham 
V.  Shannon.    286. 

9.  A  writ  of  error  will  not  lie  to  revise  an  order  quashing  an  attachment  issued 
under  the  act  of  December,  1837,  as  ancillary  to  an  action  pending  at  law  : 
and  though  the  plaintiff  recovers  a  judgment  in  the  principal  case,  and  sues 
out  a  writ  of  error  to  review  it,  the  court  will  not  examine  the  order  on  the 
attachment.  Semble,  in  such  case,  the  plaintiffs  remedy,  if  injured,  is  by 
mandamus.     Eslava  v.  Rigeaud.     363. 

10.  The  want  of  a  formal  issue  cannot  be  objected  to,  on  error,  when  the  record 
shows  that  the  parties  appeared  and  submitted  their  cause  to  a  jury.  Clark's 
adm'rs  vs.  Stoddard,  Miller  &Co.     366. 

11.  When  the  verdict  and  judgment  against  an  administrator  are  in  the  usual 
form,  and  issues  appear  on  the  pleas  of  non-assumpsit  and  tho  statute  of  lim- 
itatations,  it  is  not  error  that  the  verdict  docs  not  show  the  amount  of  as- 
sets, although  the  plea  of  j^lene  administravit  is  also  pleaded,  but  no  issue 
of  fact  on  it  framed  to  the  jury,  and  the  plea  being  disposed  of  on  demurrer 
to  the  replication.     Sanford,  adm'r  v.  Wicks.     399. 

12.  Where  an  attachment  is  sued  out  under  the  act  of  1837,  as  ancillary  to  an 
action  at  law,  the  irregularity  of  the  attachment  or  proceedings  on  it,  will 
not  authorise  the  reversal  of  the  judgment  in  the  action.  Dansby  v.  John. 
son,  use  of  Gresbam.     390. 

'.3.  And  where,  in  such  case,  the  record  contained  fho  entry  of  a  judgment  in 
favor  of  the  plaintiff,  it  will  be  considered  as  having  been  rendered  in  the 
suit,  and  not  on  the  assistant  process.     Ibid. 

14.  It  can  not  be  objected,  on  error,  that  no  issue  has  been  tried,  when  the  record 
shows  that  an  issue  was  submitted  to  the  jury,  although  no  plea  appears  in 
the  record.     Bethea  v.  McCall,  pro  ami,    449. 

.5.  The  prosecution  of  a  writ  of  error  from  a  decree  of  the  chancellor,  dismissing^ 
a  bill,  by  which  a  judgment  at  law  had  been  enjoined,  does  not  reinstate  the 
injunction  and  supersede  the  issuance  of  an  execution,  on  the  judgment  at 
law,  although  a  bond  be  given  with  sureties  for  the  prosecution  of  such  writ 
of  error  in  double  the  amount  of  the  judgment  at  law.  Boren,  et  al  v.  Chis- 
holm.     .513. 

16.  If  in  an  action  on  a  promissory  note,  the  jury  return  a  verdict  for  an  amount 
beyond  what  appears  from  tho  declaration  to  be  due,  the  defendant,  instead 
of  prosecuting  a  writ  of  error,  should  seek  its  correction,  by  asking  anew 
trial.     McKenzic  &Curric  v.  McColl,  Judge,  &c.  use.     516. 

17.  When  a  verdict  is  found,  the  correctness  of  its  amount  can  not  be  inquired 
into  upon  a  writ  of  erior.     Moore  v.  Bradford.     550. 

18.  When  the  plaintiff's  demurrer  to  several  pleas  of  the  defendan  t  is  overruled 
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generally,  with  leave  to  reply,  whicli  is  declined,  the  judgment  on  de- 
murrer will  not  be  reversed  if  either  of  the  pleas  is  good.  Puckett  v.  Pope. 
552. 

19.  A  judgment  will  not  bo  reversed,  though  the  court  may  have  erred  in  its 
charge,  if  upon  the  entire  record  it  is  obvious  the  plaintiff  never  can  recover. 
Caruthers  &  Kinkle  v.  Mardis'  adm'rs.     599. 

20.  No  advantage  can  be  taken  on  error  because  the  damages  found  by  the  ver- 
diet  and  judgment  exceed  the  amount  of  the  note  and  interest,  as  described 
in  the  declaration.    Abney  v.  Carter.     7l5. 

21.  Where  a  motion  was  made  for  a  new  trial  at  the  term  at  which  the  judg, 
ment  was  rendered,  but  the  court  adjourned  without  disposing  of  it,  the  re- 
fusal  of  the  Judge  at  the  next  term,  to  hear  the  motion  and  decide  it  on  its 
merits,  will  not  authorise  a  reversal  of  the  judgment  in  the  cause.  A  maru 
damns  is  the  appropriate  remedy  to  compel  a  court  to  entertain  and  dccid* 
upon  a  matter  within  its  discretion.    Bridges  &,  Beers  v.  Miller.    746. 

•See  Practice  in  Chancery,  5,  8. 
See  Practice  at  Law,  8,  9,  16. 
See  Contempt,  1. 
See  Mortgage,  1. 
See  Bonds,  5. 
See  Execution,  writ  of,  26. 
See  Court,  charge  of,  4,  5. 
See  Forcible  Entry  and  Detainer,  7. 
ESTATES  OF  DECEASED  PERSONS. 
1.    A  presentment  of  a  claim  against  an  estate,  within  the  time  required  by  law, 

to  the  executor  or  administrator,  is  sufficient,  without  establishing  at  that 

time,  its  justice.    Jones  v.  Pharr.    283. 
2.   A  petition  under  the  act  of  1822,  by  an  executor  or  administrator,  for  an 

order  to  sell  the  real  estate  of  his  testator,  or  intestate  should  particularly 

state  which  of  the  heirs  are  of  age,  and  which  are  infants,  or  femes  covert. 

The  heirs  of  Griffin  v.  Griffin's  ex'r.     623. 
See  Executors  and  Administrators,  1. 
See  Pleading,  30. 
See  Orphans'  Court,  2. 
EVIDENCE. 

1.  It  is  no  objection  to  a  witness  that  he  married  the  widow  of  a  co-executor  of 
the  claimant,  on  a  trial  of  right  of  property,  unless  it  be  shown  that  her  for- 
mer  husband  wasted  the  estate  of  his  testator,  and  that  the  witness  obtain- 
ed by  the  marriage,  an  estate  chargeable  with  such  dcTastavit.  Harrell  v. 
Floyd  and  wife.     16. 

2.  Testimony,  which  is  relev&nt,  oannot  be  rejected  because  unaided  by  other 
proof,  it  will  not  make  out  the  case.  The  effect  of  testimony  can  only  be 
ascertained  by  a  motion  to  instruct  the  jury.     Ibid. 

3.  The  plaintiff  recovered  a  judgment  at  law  against  the  defendant,  to  restrain 
the  collection  of  which,  an  injunction  was  awarded  at  the  instance  of  tho 
latter,  and  the  usual  bond  executed  ;  the  injunction  being  dissolved,  the  de- 
fendant's land  was  sold  under  a  fieri  facias,  and  the  plaintiff  became  the 
purchaser  thereof;  an  action  being  brought  to  recover  the  possession,  on  the 
trial  the  plaintiff  offered  in  evidence,  the  record  of  the  case,  in  which  the 
judgment  had  been  recovered  :  Held,  that  the  evidence  was  admissable,  not- 
withstanding it  was  objected,  that  the  deed  from  the  sheriff,  the  decree  dis- 
solving the  injunction,  and  the  injunction  bond  were  not  produced.  Bum- 
pasa  v.  Webb.    lOD. 
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4.  Where  the  claimant  on  the  trial  of  the  right  of  property,  before  a  justice  of 
the  peace,  appeals  to  the  circuit  court,  the  constable  should  deliver  to  him 
the  property,  and  if  instead  of  doing  this,  he  sells  it  under  a  bond  of  indemni- 
ty from  the  plaintiff  in  execution,  the  bond  is  void,  as  the  consideration  re- 
quires the  doing  of  that  which  is  against  law.  The  constable  and  plaintiS" 
are  joint  trespassers,  but  as  a  verdjct  for  the  latter,  on  the  trial  of  the  appeal, 
would  not  be  evidence  in  an  action  by  the  claimant  against  the  constable, 
the  constable  is  a  competent  witness  for  the  plaintiff.  Murray,  adm'r  t. 
Ezell.    148. 

5.  Where  a  case,  of  the  trial  of  the  right  of  property,  is  removed  from  a  justice 
of  the  peace  to  the  county  or  circuit  court,  on  the  trial  of  the  appeal,  the  exe- 
cution is  admissible  evidence,  without  producing  the  judgment.    Jbid. 

6.  Semble,  parol  evidence  is  admissible  to  give  direction  to  and  apply  a  written 
instrument,  but  not  to  add  to,  or  vary  its  terms.  McLendon  v.  God- 
frey.    181. 

7.  Impertinent  matter,  foreign  to  the  cause.  Heed  not  be  proved ;  but  Semble, 
an  immaterial  averment  must  be  proved,  where  the  subject  of  it  is  a  record,  a 
written  instrument,  or  perhaps  an  express  contract,  otherwise,  there  might 
be  a  variance  between  the  pleading  and  the  proof.  Fharr  &  Beck  v.  Bache- 
lor.   237. 

8.  Where  the  declaration  alleges,  that  the  plaintiff  was  prevented  from  perform, 
ing  his  part  of  the  agreement,  either  by  the  refusal  of  the  defendant  to  per- 
mit him,  or  by  some  act  or  omission  on  his  part,  such  an  allegation  is  not  sus- 
tained by  proof,  that  the  contract  was  rescinded  by  mutual  consent,  and  the 
defendant  agreed  to  pay  the  plaint ifi* for  his  services,  &.C.;  but  the  modified 
contract  should  be  declared  on.    Ibid. 

9.  The  mere  fact,  that  certain  persons  valued  property,  the  subject  of  the  con. 

tract,  will  not  make  their  written  valuation,  evidence,  unless  it  was  authorised 
to  be  made,  or  assented  to,  by  the  parties.    Ibid. 

10.  Where  the  instrument  sued  on  is  executed  by  one,  who  professes  to  be  an  k. 
gent,  the  plaintiff  is  not  required,  under  our  statute,  to  prove  the  authority  of 
the  agent,  unless  that  fact  is  put  in  isdue  by  a  plea,  verified  by  aflidavit. — 
The  statute  applies  as  well  to  corporations  as  to  individuals.  The  Trustees 
of  the  Gainesville  Female  Academy  v.  Brown.    326. 

11.  The  statute,  making  the  instrument  itself,  unless  questioned  by  plea,  evidence 
of  the  debt  or  duty  for  which  it  was  given,  there  was  no  necessity  on  the 
part  of  the  plaintiff,  in  the  absence  of  such  plea,  to  prove  the  consideration, 
or  that  the  contract  was  within  the  scope  of  the  legitimate  objects  of  the 
corporation.     Ibid. 

12.  The  plaintiff  claimed  the  slaves  in  question  under  a  bill  of  sale  which  his 
wife's  father  had  executed  and  delivered  to  her,  previous  to  her  marriage : 
the  defendant  claimed  the  slaves  under  the  will  of  the  father ;  under  the  plea 
of  the  statute  of  limitations — Held,  that  it  was  allowable  for  the  defendant 
to  show  the  nature  of  the  father's  possession,  and  that  it  was  adverse  to  the 
claim  set  up  by  the  plaintiff.    Williams  v.  Haney.    371. 

13.  And  in  such  case,  the  will  under  which  the  defendant  claims,  was  admissi. 
ble  evidence  fur  the  purpose  of  connecting  her  with  the  testator's  posses, 
sion.    Ibid. 

14.  Evidence  is  admissible  which  is  pertinent  to  the  issue,  and  which  either  alone, 
or  in  connection  with  something  else  serves  to  elucidate  the  matters  contro- 
verted, if  the  source  from  which  it  comes  is  unexceptionable.    Ibid. 

15.  The  certificate  of  the  officers  selecting  grandjuries,  under  the  act  of  1836,  ia 

a  record  which  canuot  be  impeached  by  evidence  showing  that  jt  was  not 
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signed  by  the  clerk  whose  name  appears  to  it ;  or  by  showing  that  he  waa 
not  present  when  the  duties  were  performed.     The  State  v.  Clarkson    378. 

16.  If  such  certificates  shows  that  the  grand  jurors  were  drawn  by  lot,  this  is 
proper  evidence  to  support  an  issue  that  the  grand  jurors  were  drawn  by  lot, 
instead  of  being  selected,  as  provided  for  by  the  act  of  1836.     Ibid. 

17.  An  indictment  found  among  the  files  of  the  Court,  and  recognized  as  an  au- 
thentic paper,  proves  itself,  when  the  question  of  authenticity  is  raised  on 
an  issue  to  a  plea  to  the  same  indictment ;  and  on  such  an  issue  no  cvidcnco 
need  be  produced  to  sustain  the  affirmative.     Ibid. 

18.  One  not  a  physician,  can  not  be  called  on  as  a  witness,  to  express  his  opinion 
of  the  value  of  medical  services  rendered  to  a  sick  person.  Nor  will  it  make 
any  difference,  that  a  competent  witness  had  previously,  in  his  hearing,  ex- 
pressed  his  opinion  of  the  value  of  the  services  rendered.  Mock  v.  Kel- 
ly.    387. 

19.  The  terms  "in  due  form,"  as  used  in  the  act  of  Congress  of  May,  1790, 
which  provides  for  the  authentication  of  the  records  and  judicial  proceed- 
ings of  the  courts  ef  a  sister  State,  merely  mean  that  the  attestation  oftho 
clerk  shall  be  according  to  the  form  prescribed  for  the  Court  where  the  pro- 
ceedings were  had ;  and  the  certificate  of  the  presiding  judge  is  made  tho 
only  evidence  that  such  form  has  been  observed.  McRae  v.  Stokes  and 
Smith.    401. 

20.  In  the  attestation  of  the  clerk  it  was  affirmed,  that  the  records  of  another 
court  lately  existing  in  the  town  in  which  his  court  was  holden,  (and  in 
which  late  court  the  judgment  was  rendered,)  had  by  law  been  there  trans- 
ferred ;  the  presiding  judge  certifying  that  the  attestation  was  "  in  due  form," 

,it  was  held,  that  the  transcript  was  sufficiently  authenticated,  without  the 
production  of  the  law  by  which  the  transfer  was  made.     Ibid. 

21.  Proof  that  a  deed  for  land  was  made  in  1824,  by  the  defendant  to  the  plain- 
tiff, and  given  to  the  mother  of  the  plaintiff,  an  infant,  for  safe  keeping,  who 
ten  years  afterwards,  was  married  to  the  defendant,  and  that  notice  had  been 
given  to  the  attorney  of  the  defendant  to  produce  the  deed.  On  the  trial — 
Jteld,  sufficient  to  authorise  proof  of  the  contents  of  the  deed,  by  secondary 
evidence,     Bethea  v,  McCall,  pro.  ami.    449. 

22.  Proof  by  the  subscribing  witness  to  a  deed,  that  he  subscribed  in  1824,  as  a 
witness,  a  deed  of  gift  for  lands  made  by  the  defendant  to  the  plaintiff — that 
the  land  was  described  in  the  deed  by  its  proper  designation  as  part  of  the 
public  lands,  but  he  was  then  unable  to  say,  from  his  recollection  of  the  con- 
tents of  the  deed,  what  it  was — that  the  defendant,  at  the  time  of  making 
the  deed,  stated  that  the  lands  conveyed  were  those  on  which  Daniel  McCall 
had  resided,  and  by  another  witness,  that  the  land  on  which  McCall  resided 
was  that  sued  for — Held,  competent  evidence  in  an  action  against  the  grant, 
or — no  question  being  raised  on  the  trial  as  to  its  sufficiency.    Ibid. 

23.  When  the  facts  of  a  case  show  tliat  a  witness  stands  in  such  a  relation  to  the 
parties  to  a  suit,  that  he  will  be  liable  precisely  to  the  same  extent  to  the  un. 
successful  party,  his  interest  is  balanced  and  he  is  therefore  competent,  Hal- 
let  &  Walker,  eit'rs,  &c.  v,  O'Brien,     455, 

24.  The  plaintiff,  to  prove  his  demand  for  work  and  labor,  introduced  a  witness, 
who  is  the  person  by  whose  direction  the  work  is  done  ;  it  appeared  that  the 
witness  was  himself  under  contract  to  do  the  same  work  for  the  defendant's 
testator.  The  interest  of  the  witness  is  balanced  because  he  is  liable  to  the 
unsuccessful  party,  wliichever  it  may  be — to  the  plaintiff  for  the  work  done — 
to  the  defendants  for  liis  failuic  to  perform  his  contract  with  testator.    Ibid, 

02 
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25.  Under  the  act  of  1837,  which  permits  plaintiffs  to  prove  their  demands  when 
the  suit  is  on  an  account  for  less  than  one  hundred  dollars,  the  defendant  is 
not  allowed  to  prove  an  offset  arising  out  of  an  account,  although  it  is  with* 
in  that  snm.     Bennet  v.  Armstead,  for  the  use  of  Hair.     507. 

26.  Where,  from  an  inspection  of  a  promissory  note,  it  is  doubtful  whether  the  par- 
ty making  it,  acted  for  himself  or  as  the  agent  of  another,  parol  evidence  is 
admissible  to  remove  the  doubt,  and  show  the  character  of  the  transac- 
tion.    Deshler  v.  Hodges,  use,  &c.     509. 

27.  The  declaration  described  a  judgment  recovered  at —  in  the  county  of 

Richmond,  in  the  State  of  New- York,  by  and  before  the  supreme  court  of 
judicature  for  said  county  and  State ;  the  exemplification  produced,  was  a 
judgment  rendered  by  the  supreme  court  of  judicature  of  the  people  of  the 
State  of  New- York,  at  the  city  of  Albany — Held,  that  the  record  offered  in 
evidence,  was  not  admissable  under  the  plea  oinul  tiel  record.  Pearsall  v. 
Phelps.    525. 

28.  The  exemplification  of  a  record  from  the  State  of  Georgia,  in  these  words — ■ 
•'  Georgia,  Greene  county  court  of  Ordinary,  30th  September,  1803.     The 

>  within  will  and  testament  of  John  Finlay,  dec'd,  proven  in  open  court,  by 
the  oaths  of  James  Wood  and  John  Wood,  subscribing  witnesses  to  the  same, 
who  declared,  they  saw  the  same  signed  and  acknowledged  by  him,  the  said 
John  Finlay,  in  his  proper  senses,  and  saw  E.  Park  and  John  Buckner  sub- 
scribe their  names  as  witnesses  with  themselves.  Thomas  Carleton,  clerk. 
Recorded,  30th  September.  Thomas  Carleton,  clerk," — accompanied  by  a 
certificate,  in  proper  form,  by  a  succeeding  clerk,  that  the  above,  together 
with  a  copy  of  the  will,  was  a  true  copy  of  the  last  will  and  testament  of  John 
Finlay,  from  the  records  of  his  office ;  and  also,  by  a  certificate  of  the  chair- 
man of  the  court,  that  he  was  clerk — and  his  certificate  in  due  form — Held, 
that  the  transcript  was  properly  authenticated,  and  that  the  record  showed 
that  the  will  had  been  admitted  to  probate  in  the  State  of  Georgia,  and  ad- 
missible in  evidence  in  the  courts  of  this  State.  Lee  v.  Hamilton,  admin- 
istrator.   529. 

29.  Admissions  of  a  party,  are  evidence  against  himself,  but  will  not  author- 
ise the  introduction  of  proof  of  counter  declacations,  made  at  a  different 
lime.     Ibid. 

30.  Where  a  contract,  made  with  an  agent,  is  sought  to  be  enforced  by  the  prin- 

cipal, or  his  assignee,  and  its  validity  is  questioned,  on  the  ground  of  fraud, 
the  agent  may  be  called  as  a  witness,  to  prove  what  were  his  declarations  at 
the  time  the  contract  was  made,  without  showing  any  proof  of  the  nature  or 
extent  of  his  authority.     Harrison  v.  Tulane,  et  al.     534. 

31.  Where,  in  an  action  on  a  promissory  note,  the  defendant,  by  his  plea,  puts  in 
issue  the  making  of  the  note,  if  it  is  correctly  described  in  the  declaration,  it 
should  be  permitted  to  bo  read  to  the  jury,  without  any  additional  evidence, 
that  the  plaintiff  may  offer  proof  of  its  genuineness,  and  to  show  that  it  is  the 
defendant's  act.     Catlin,  Peeples  &  Co.  v.  Gilders,  ex'r  &.  ex'rx.     536. 

32.  One  of  the  partners  of  a  firm,  when  sued  upon  a  promissory  note  made  in  tha 
name  of  the  concern,  after  its  dissolution,  by  another  of  the  late  partners,, 
can  not,  for  the  purpose  of  showing  that  it  was  not  made  by  his  authority, 
give  evidence  of  what  he  had  said  in  regard  to  other  notes,  made  under  simi- 
lar circumstances.     Ibid. 

33.  It  is  competent  for  partners,  upon  the  dissolution  of  their  partnership,  to  in- 
vest each  other,  or  any  one  of  their  number,  with  authority  to  borrow  money, 
and  make  notes  upon  their  joint  account,  in  order  to  pay  the  debts  of  the 
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firm ;  and  where  such  an  authority  is  conferred,  the  statement  of  one  of  them, 
upon  obtaining  a  loan  of  money,  that  it  was  to  be  applied  in  payment  of  a 
firm  debt,  is  evidence  against  tlie  otiiers.     Ihid. 

34.  It  is  not  necessary,  to  entitle  the  plaintiff  to  recover,  that  the  proof  in  his  fa. 
vor  should  be  conclusive ;  but  if  the  evidence  establishes  prima  facie,  a  good 
cause  of  action,  it  is  quite  sufficient.     Ibidf 

35.  Under  the  common  count,  upon  an  account  stated,  a  promissory  note  is  ad. 
missible  evidence,  without  any  proof  of  its  consideration.    Ihid, 

3G.  Upon  the  trial  of  an  issue  whether  the  defendant  was  administratrix  at  the  time 
the  suit  was  commenced,  the  record  of  the  county  court  showing  the  time  of 
the  appointment,  is  evidence  of  a  higher  grade  than  the  statement  of  the 
time  of  her  appointment,  in  the  bond  executed  by  her  as  administratrix. — 
Elliott,  adm'x  v.  Eslava.     568. 

37.  Where  documentary  proof  is  offered  for  the  purpose  of  discrediting  a  witness, 
its  relevancy  should  be  made  apparent,  or  it  may  be  rejected.  Kennedy's 
ex'rs  V.  Geddes  &  Co.     581. 

38.  Where  a  bill  presented  to  a  drawee  for  acceptance,  was  at  his  request,  left 

with  him,  a  notice  to  his  executors,  after  his  death,  to  produce  it  on  the  trial 
of  an  action  against  them,  for  the  refusal  of  their  testator  to  accept,  will  au- 
thorise the  admission  of  parol  evidence  of  its  contents,  although  they  deny 
it  ever  came  to  their  possession.     Ibid. 

39.  A  grantor  who  has  a  resulting  trust  in  the  property  conveyed,  is  not  a  com- 
petent witness  for  his  grantee,  in  an  action  of  trespass,  although  he  is  intro- 
duced only  to  prove  the  consideration  of  the  deed.  Stewart  v.  Fowler.  G29. 

40.  The  entries  made  by  a  tradesman,  in  his  book  of  accounts,  are  not  admissi- 
ble in  his  favor,  although  it  is  shown  by  the  testimony  of  other  witnesses 
that  his  books  were  correctly  and  accurately  kept.  Nolley  v.  Holmes.  642. 

41.  Evidence  which  does  not  tend  to  establish  any  material  fact,  is  inadmissi- 

ble.    Magee  v.  Billingsley.     680. 

42.  Proof  that  a  judgment  was  rendered  in  a  suit  by  B,  against  the  executor  of 
P,  and  that  the  note  on  which  the  suit  was  founded,  was  executed  by  P,  and 
that  the  record  had  been  destroyed  by  fire,  is  not  sufficient  evidence  to  prove 
the  identity  of  the  note  in  a  suit  in  chancery,  in  which  the  judgment  was  not 
evidence  of  the  original  debt.  1st,  because  the  note  itself  was  not  produc- 
ed, nor  its  absence  sufficiently  accounted  for  by  proof  of  the  destruction  of 
the  record;  the  note  not  being  a  necessary  part  of  the  papers  of  the  cause. 
2d,  because  there  was  no  proof  of  the  identity  of  the  note  when  made, 
to  whom,  and  by  whom  made,  for  what  amount,  and  when  payable,  without 
reference  to  the  juiigment,  which  was  not  evidence  for  any  purpose,  and 
could  only  have  been  looked  to  to  refresh  the  memory  of  the  witness.  Bor- 
land v.  Phillips,  e«  al.    718. 

43.  An  admission  made  for  the  purpose  of  effecting  an  amicable  settlement  of 
a  matter  in  dispute,  is  inadmissible  against  the  party  making  it.  Wood  v. 
Wood,  et  al.  756. 

See  Bond,  1. 

See  Chancery,  26,  33,  34. 
See  Contract,  6. 
v;    See  Corporation  and  By-Laws,  8,0. 
Sec  Deposition,  3. 

See  Executors  and  Administrators,  11. 
Sec  Partners  and  Partnership,  3. 
See  Practice  in  Chancery,  10. 
Sec  Witness,  2. 
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EXECUTION,  WRIT  OF.  " 

1.  The  quashing  of  a  writ  of  fieri  facias,  after  it  has  been  executed,  does  not 
necessarily  avoid  all  proceedings,  whicU  have  been  had  under  it.  Bumpass 
V.  Webb.     109. 

2.  A  party  may  take  out  a  second  execution  before  the  return  of  the  first,  at 
his  own  cost.     Fryer,  adm'r  v.  Dennis.    254. 

,3.  An  alias  execution  cannot  issue  after  the  death  of  the  defendant  in  execu- 
tion, without  a  revival  of  the  judgment,  unless  such  alias  is  issued  to  con- 
tinue  a  lien  acquired  by  a  former  execution,  issued  in  the  life-time  of  the  de- 
fendant. Ibid. 
4"^  If  the  replevy  bond  executed  on  the  levy  of  the  attachment,  can  not,  on  be- 
ing returned  forfeited,  have  the  effect  of  a  judgment,  an  execution  issued 
thereupon  will  be  superseded,  or  enjoined,  according  as  the  objection  may 
be.    Dansby  v.  Johnson,  use  of  Gresham.     390, 

5.  The  issuance  of  an  execution,  is  an  act  purely  ministetial,  and  may  there- 
fore be  delegated.     Kyle  v.  Evans,  et  als,    481. 

6.  A  justice  of  the  peace,  in  the  issuance  of  an  execution,  acts  ministerially  and 
not  judicially,  and  may  therefore,  delegate  that  power  to  another:  audit  iS 
not  necessary  that  such  delegation  should  be  in  writing.     Ibid. 

7.  Property  levied  on  may  be  sold  after  the  return  day  of  the  execution,  by  the 
coinsent  of  the  defendant,  without  a  venditioni  exponas.  Pickard,  et  als. 
V.  Peters,  use,  &c.    493. 

8.  When  property  is  levied  on  as  belonging  to  the  principal,  and  is  claimed  By 
another,  the  plaintiff  may  lawfully  proceed  to  have  satisfaction,  by  causing 
another  levy  to  be  made  on  the  property  of  the  surety,  and  this  right  is  de- 
clared by  statute.     Jemison  v.  Cozens.     636. 

9.  Where  an  execution  is  unauthorised  by  the  judgment,  a  supersedeas  is  the 
proper  remedy,  or  when  the  court,  from  which  it  is  issued,  is  in  session,  a 
motion  to  quash  will  be  entertained.  Crenshaw,  guardian,  &-c.  v.  Hardy. 
653. 

9.   No  execution  can  issue  against  the  sureties  of  an  executor  or  administrator, 
until  the  return  of  an  execution  unsatisfied,  against  the  principal  in  the  ad- 
ministration bond.     Watkins  v.  Bassett  and  wife.     707. 
10.   If  such  execution  issues  improperly,  it  may  be  quashed,  but  no  writ  of  erxoy 
can  be  prosecuted  to  reverse  it.     Ibid. 
See  Garnishee,  7,  8. 
See  Judgment  and  DecreCy  14. 
See  Lien,  5,  6,  7. 
See  Sheriff  and  Sureties,  1. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  or  administrator  may  report  an  estate  insolvent  when  the  per- 
sonal property  is  insufficient  to  pay  all  the  debts;  and  the  effect  of  such  se- 
presentalion,  duly  certified  from  the  County  Court,  will  be  to  abate  all  suits 
then  pending.     Woods  v.  McCann  and  Witherspoon,  adm'rs.     61. 

2.  A  presentment  of  a  claim  against  an  estate,  within  the  time  required  by  law, 
to  the  executor  or  administrator,  is  sufficient,  without  establishing  at  that 
time,  its  justice.    Jones  v.  Pharr.    283. 

3.  A  proceeding  against  a  constable,  by  motion,  for  failing  to  make  money 
upon  an  execution,  when  he  could  have  done  so  by  the  use  of  due  diligence, 
can  not,  after  the  death  of  the  constable,  pending  the  motion,  be  revived 
against  the  administrator,  because  the  revival  of  the  suit  is  not  provided  for 
by  statute.     Logan,  adm'r  v.  Barclay.     361. 

4.  The  voluntary  appearance  of  an  adminjstralor,  and  consent  to  bccoms  & 
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EXECUTORS  AND  ADMINISTRATORS— continued, 

party  to  the  suit,  is  an  admission  of  record  that  his  intCFtate  was  served 
with  process.    Clark's  admr's  v.  Stoddard,  Miller  &,  Co.     3GG. 

5.  The  functions  of  an  executor  do  not  necessarily  cease  with  the  final  settle- 
ment of  the  estate,  either  with  the  Orphans'  court,  or  with  the  devisees  or 
distributees.     Norman  v.  Norman,  389. 

6.  An  administrator  may  plead  the  insolvency  of  the  estate  committed  to  his 
charge,  in  abatement  of  a  suit  by  capias,  in  the  life-time  of  the  intestate,  in 
which  an  attachment  also  was  sued  out  as  an  auxilliary  process,  and  levied 
on  real  and  personal  estate.  And  the  lien  of  such  attachment  is  only  an 
inchoate  right  dependent  on  the  judgment,  which  not  being  allowed,  the 
lien  is  gone.     Hale,  adm'rv.  Cummings  &,  Spyker.     398. 

7.  Fraud,Jin  a  sale  made  by  ati  administrator  of  his  intestate's  effects,  is  a  valid 

defence  to  the  contract,  when  attempted  to  be  enforced  by  an  administrator 
de  bonis  non  of  the  estate.  Rice  &  Moore  v.  Richardson  &  Keith,  admr's. 
428. 

8.  The  resignation  of  an  executor  or  administrator  will  not  abate  a  suit  then 
pending.  If  there  be  more  than  one,  the  suit  will  proceed  in  the  name 
of  or  against  those  remaining ;  if  he  is  the  sole  representative  of  the  estate 
the  suit  will  be  revived  in  the  name  of  his  successor.  EUiott,  adm'x  v.  Es  - 
lava.     568. 

9.  An  executor  or  administrator  of  an  executor  or  administrator,  cannot  be 
sued  at  law,  for  the  devastatit  of  the  former  executor  or  administrator;  in  such 
a  case,  resort  must  be  had  to  a  court  of  chancery.  Taljferro,  adra'r  de  bonis 
non  of  Polly  Thompson  v.  John  Y.  Bassett  and  wife.  &,c.      670. 

10.  Whether  the  sureties  of  an  executor,  are  liable  for  assets  remaining  in  spe- 
cie, at  his  death,  unadministered,  and  which  pass  into  the  hands  of  succeed- 
ing representatives  of  the  estate. — Quere,     Ibid. 

11.  When  a  judgment  is  improperly  rendered  against  an  administrator,  the 
statute  judgment  consequent  on  a  return  of  an  execution  not  satisfied,  i3 
void  also.     Watkin s  v.  Bassett  and  wife,  &c.     707. 

12.  Where  an  executor  purchases  part  of  the  testator's  estate,  he  is,  after  the 

expiration  of  the  terra  of  credit,  chargeable  with  the  amount  as  cash.  Chil- 
dress V.  Childress.     752. 

13.  The  executor  purchased  from  the  United  States,  paid  for  and  received  the 
evidence  of  title  for  a  tract  of  land  ;  afterwards  he  sold  to  the  lesiator  a 
moiety,  who  paid  the  money,  but  received  no  written  evidence  of  his  pur- 
chase; the  testator  in  his  lifetime,  relinquished  his  right  to  the  executor  for 
a  valuable  consideration  without  writing.  //eZd,  that  the  executor  was  not 
bound  to  account  for  the  land  as  a  part  of  the  testator's  estate.  Wood  v. 
Wood,  et  ah     756. 

14.  Semble — executors  as  to  whom  a  bill  in  chancery  is  dismissed,  are  compe- 
tent  witnesses  for  a  co-executor,  as  against  whom  the  bill  is  prosecuted, 
where  it  appears  independently  of  their  testimony,  that  they  are  not  respon- 
sible to  the  complainant  or  their  co-executors.     Ibid, 

See  Error,  and  Writ  of,  11. 

See  Evidence,  36. 

See  Execution,  Writ  of,  10. 

iSee  Mortgage,  3,  4,  5. 

See  Orphans^  Court,  3,  6. 

See  Pleading,  25,  26. 

See  Process,  4. 

See  Scire  Facias,  4. 

See  Statute  of  Limitations,  4, 
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FERRY  AND  FERRYMAN. 

1.  A  public  ferryman  who,  according  to  the  statute  of  this  State,  has  given  bond, 
is  a  common  carrier.     Babcock  &  Bccnc  v.  Herbert.     392. 

2.  A  license  to  keep  a  public  ferry,  on  a  navigable  river,  does  not  authorise  the 
grantee  of  the  fe/'ry  to  place  any  obstruction  across  the  stream  on  which  the. 
ferry  is  situated;  and  therefore,  where  a  rope  was  stretched  across  a  river  to 
pull  the  ferry  boat  over,  the  owner  of  the  ferry  was  held  responsible  for  an 
injury  arising  from  that  cause.     Ibid. 

FORCIBLE  ENTRY  AND  DETAINER,  «&c. 

1.  A  Justice  of  Peace  has  the  power  to  supply  the  loss  of  any  paper  relating  to 
a  cause  pending  before  him.     Cunningham  v.  Green.     127. 

2.  A  complaint  in  a  suit  for  a  forcible  entry,  is  not  insufficient,  because  it  seeks 
to  recover  a  messuage,  with  the  appruienances,  known  as  the  south  half  of 
section  twenty.  Such  a  description  of  the  land  is  ample ;  and  the  judgment, 
if  a  recovery  is  had,  may  be  to  recover  the  half  section,  as  that  is  the  nam© 
by  which  the  messuage  is  known.     Ibid. 

3.  An  allegation  of  seizin  in  fee  in  the  plaintiff,  and  an  assertion  that  the  dcv 
fendant  entered  and  disseized,  and  put  out  the  plaintiff  from  the  peaceable 
possession  of  the  lands  described,  is  a  sufficient  averment  of  possessioa. 
Ibid. 

4.  The  defendant  in  an  action  for  a  forcible  entry,  can  not  introduce  evidence 
to  shew  that  the  land  in  controversy  is  a  part  of  the  public  domain,  for  the 
purpose  of  contradicting  the  allegatian  of  the  plaintiff  that  he  is  seized  in 
fee.     Ibid. 

5.  Nor  is  such  evidence  admissible  to  show  that  the  plaintiff  was  not  in  posses- 
sion at  the  time  of  the  entry.  The  fact,  if  admitted,  has  a  tendency  to  elu- 
cidate the  question  as  to  the  possession,  which  is  alone  in  issue.     Ibid. 

6.  A  Judge  of  the  county  court  has  no  authority  to  award  a  writ  of  certiorari, 
returnable  into  the  circuit  court,  in  a  suit  for  a  forcible  entry  and  detainer. 
Corner  v.  Corner.    524. 

7.  A  justice  of  the  peace  may  permit  an  amendment  to  the  complaint  in  a  cas& 
of  forcible  entry  and  detainer,  before  issue  joined.     Murry  v.  Harper.     744. 

8.  When  the  circuit  court  affirms  the  judgment  of  a  justice  of  the  peace,  in  a 
case  of  forcible  entry  and  detainer,  it  is  not  error  for  the  court  to  remand  tho 
case,  to  enable  the  justice  to  issue  a  writ  of  restitution.     Ibid. 

FRAUD. 

1.  A  plea  averring  that  the  note  in  suit  was  given  for  an  interest  in  two  lots  iii 
the  town  of  Dadeville — that  the  lots  were  in  the  first  instance  purchased  by 
one  W,  the  condition  of  the  sale  to  him,  being  that  the  title  was  not  to  be 
made  until  the  payment  of  the  purchase  money — that  W  died  without  mak. 
ing  full  payment:  that  with  a  knowledge  of  these  facts,  the  plaintiff  frau- 
dulently sold  the  lots  to  the  defendant,  and  can  not  make,  or  obtain  to  be 
made,  a  title  therefor;  and  that  the  defendant  has  not  now,  and  never  had,, 
possession  of  the  lots :  Held,  to  be  bad.  1,  because  a  plea  alleging  fraud, 
must  show  in  what  the  fraud  consists ;  and  the  facts  stated  in  the  plea  are 
no  evidence  of  a  fraudulent  intention.  2,  when  the  contract  is  still  subsist, 
ing,  it  is  no  defence  to  an  action  for  the  purchase  money  that  the  defendant 
is  not  in  possession  of  the  land.  3,  while  the  contract  remains  in  force,  it  is 
no  defence  to  an  action  at  law,  for  the  purchase  money,  that  the  vendor  can 
not  make  a  title,  as  he  is  responsible  on  his  covenant  for  failing  to  make 
title.     Clay,  ct  at.  v.  Dennis,  use  &c.     375. 

2.  Fraud,  in  a  sale  made  by  an  administrator  of  his  intestate's  effects,  is  a  valid 
defence  to  the  contract,  when  attempted  to  be  enforced  by  an  administrator 
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de  bonis  non  of  the  estate.     Rico  &.  Moore  v.  Richardson  &  Keith,  adm'rs. 
428. 

See  Chancery,  14,  15,  24. 

See  Vendor  and  Vendee,  4,  5. 
GAMING. 
1.  Where  money  is  wagered  and  deposited  in  the  hands  of  a  stake-holder,  it 
may  be  arrested  by  cither  party  before  it  is  paid  over,  by  a  notice  not  to  pay 
it.  In  such  a  case,  however,  a  special  demand  would  be  necessary  to  ena- 
ble him  who  gave  the  notice,  to  maintain  an  action  for  the  sura  deposited  by 
him.     Shackleford  v.  Ward.     37. 

2.  But  if  the  stakeholder,  after  being  so  notified  by  one  of  the  parties,  paya 
the  money  to  the  other,  he  thereby  waives  the  special  demand,  and  may  be 
sued  as  soon  as  the  plaintiff  elects  to  consider  the  wager  as  void  ;  or  as  soon 
as  it  is  ascertained  that  in  point  of  fact,  the  wager  was  neither  lost  nor 
won.     Ibid. 

3^.  Where  a  conveyance  of  land  was  induced  by  money  lost  at  gaming,  and  also 
cash  paid,  although  the  contract  is  void,  yet  equity  and  moral  justice  re- 
quire that  the  purchaser  should  be  reimbursed  the  cash  paid,  before  his  titla 
will  be  divested  in  favor  of  a  prior  incumbrancer  who  was  not  in  possession 
and  whose  mortgage  was  not  registered.     Fenno,  ct  al.  v.  Sayre  &  Con- 
verse.   458. 
See  Vendor  and  Vendee,  7. 
See  Practiee  in  Chancery,  10- 
GARNISHEE. 

1.  It  is  no  defence  to  a  suit  on  a  note,  that  one  of  the  defendants  had  been  gar- 
nisheed  by  a  creditor  of  the  payee,  and  judgment  obtained  against  him,  wilh^ 
out  proving,  also,  that  the  judgment  had  been  satisfied.  Cook,  adm'r  v. 
Field,  et  al.     53. 

3.  Such  proof  may  be  made  in  the  action  of  assumpsit  under  the  general  issue. — 
Ibid. 

3.  A  debt  in  suit,  may  under  the  attachment  law  of  this  State,  be  attached  at 
the  suit  of  a  creditor  of  the  plaintiff,  in  the  same  court,  where  the  suit  is 
pending.     Ilitt  v.  Lacey.     104. 

4.  Where  the  defendant  pleaded  puts  darrien  continuance,  that  since  the  com. 
menceraent  of  the  suit,  the  debt  sued  for,  had  been  attached  in  the  same  court, 
and  that  judgment  had  been  obtained  against  him  as  garnishee,  which  he 
had  satisfied  ;  on  demurrer,  the  plea  was  held  good,  but  that  theplaintififwaa 
entitled  to  his  costs  up  to  the  time  of  plea  pleaded.     Ibid. 

6.  No  judgment  can  be  rendered  against  a  garnishee,  on  his  answer,  until  judg. 
mcnt  is  obtained  against  the  defendant  in  attachment.  Gaines  v.  Beirne 
&  McMahon      114. 

6.  The  statute  contemplates  the  pivavoee  examination  of  the  garnishee,  in  open 
courl;  and  although  this  may  be  dispensed  with,  and  the  answer  received  ia 
writing,  it  is  no  part  of  the  record,  unless  made  so  by  bill  of  exceptions,  or 
incorporated  into  the  judgment  by  a  recital  of  its  substance  :  when,  there- 
fore, the  clerk  sent  up  a  writing,  purporting  to  be  the  answer  of  the  garni- 
shee, which  varied  from  the  recital  of  thp  answer  in  the  j  udgment,  it  was 
disregarded.     Ibid. 

7.  Where  an  execution  is  returned,  satisfied,  the  judgment  is  discharged ;  and  if 
garnishee  process  is  afterwards  issued  against  a  debtor  of  the  defendant  in 
execution,  it  will  be  quashed,  on  producing  the  execution  returned  satisfied. 
Thoiupson  V.  Wallace.     132. 
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8.  Where  an  execution  has  been  levied,  and  the  plaintiff  is  satisfied,  by  pay- 
ment received  through  a  stranger,  who  lends  the  money  to  the  defendant  in 
execution,  the  judgment  can  not  afterwards  be  the  foundation  of  garnishee 
process.     Ibid. 

9.  An  attorney  who  has  money  belonging  to  a  defendant  in  execution,  is  sub* 
ject  to  be  garnisheed,  although  the  money  in  his  hands  has  been  collected  by 
suit.     Mann  v.  Buford.     312. 

10.  When  the  answer  of  a  garnishee  states  facts,  from  which  an  indebtedness  to 
the  defendant  in  the  execution  must  be  inferred,  and  that  for  a  specific  sum, 
a  judgment  may  be  rendered  against  him,  although  his  answer  contains  no 
distinct  admission  of  indebtedness.     Jbid. 
See  Practice  at  Law,  12. 

GIFT. 

1,  Semble,  the  declarations  of  a  father  made  simultancoilsly  with  the  execu* 
tion  of  a  deed  of  gift  to  a  daughter,  that  the  deed  was  his  will ;  it  would 
save  him  the  trouble  of  making  a  will;  he  was  to  enjoy  the  property  durihg 
his  life,  &c. — when  coupled  with  the  fact,  that  he  was  an  habitual  drunk- 
ard, of  but  ordinary  understanding;  and  that  the  deed  divested  him  of  the 
present  right  of  possession  of  all  his  estate,  both  real  and  personal,  satisfac- 
torily show,  that  he  was  ignorant  of  the  legal  effect  of  what  he  did,  and 
that  he  supposed  he  was  executing  a  testamentary  paper.  And  a  deed  exe- 
cuted under  such  circumstances,  may  be  set  asjde,  on  the  ground  of  sur- 
prise.    Gibson,  et  al.  v.  Carson's  adm'r.     421. 

2.  Sembli,  the  wife  acquires  no  right,  by  marriage,  to  the  property  of  the  has- 
band^  and  can  not  maintain  a  bill  in  equity,  to  set  aside  a  deed  of  gift  exe- 
cuted by  him  previous  to  the  marriage,  on  the  ground  that  he  continued  in 
possession,  and  she  married  him  under  the  impression  that  the  property  was 
his.     Ibid. 

GRAND  JURY. 

1.  A  grand  jury  legally  constituted  of  thirteen  members,  is  competent  to  act, 
although  it  may  subsequently  be  reduced,  by  the  absence  of  one  jurory  to 
twelve:  and  this  is  also  the  case,  notwithstanding  the  court,  by  statute,  has 
the  authority  to  reconstitute  the  grand  jury,  on  account  of  the  absence  or 
inability  to  serve,  of  all  or  any  of  the  grand  jurors.  The  State  of  Alabama 
V.  Miller.     343. 

2.  The  certificate  of  the  officers  selecting  grand  juries,  under  the  act  of  1836,  ia 
)         a  record  which  cannot  be  impeached  by  evidence  showing  that  it  was  not 

signed  by  the  clerk  whose  name  appears  to  it;  or  by  showing  that  he  was 
not  present  when  the  duties  were  performed.     Tlie  State  v.  Clarkson.    378. 

3.  An  indictment  found  among  the  files  of  the  court,  and  recognized  as  an  au- 
thentic paper,  proves  itself,  when  the  question  of  authenticity  is  raised  on  an 
issue  to  a  plea  to  the  same  indictment ;  and  on  such  an  issue  no  evidence 
need  be  produced  to  sustain  the  affirmative.     Ibid. 

GUARDIAN  AND  WARD. 

1.  Upon  the  settlement,  by  the  orphans'  court,  of  the  accounts  of  the  guardian 
of  a  female  ward  who  has  married,  the  decree  should  be  rendered  in  favor  of 
the  ward  and  her  husband  jointly.  Crenshaw,  guardian,  &c.  v.  Hardy.  653. 

2.  The  father,  as  the  guardian  by  nature,  is  entitled  to  the  direction  and  con- 

trol  of  the  person  and  property  of  his  child  until  it  attains  the  age  of  twen- 
ty-one  years,  subject  to  the  right  of  chancery  under  some  circumstances  to 
place  the  child  under  the  pupilage  of  another.    Wood  v.  Wood,  et  al.   756. 
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Husband  and  wife.  " 

1.  Semble,  the  wife  acquires  no  right,  bp  marriage,  to  tlie  property  of  the  hus- 
band, and  can  not  maintain  a  bill  in  equity,  to  set  aside  a  deed  of  gift  exe- 
cuted by  him  previous  to  the  marriage,  on  the  ground  that  he  continued  in 
possession,  and  she  married  him  under  the  impression  that  the  property  was 
his.     Gibson,  e<  a/.  V.  Carson's  adm'r.     421. 

S.  Where  the  separate  estate  of  the  wife  is  levied  on  to  pay  a  debt  of  the  hue* 
band,  in  default  of  any  other  remedy,  a  sale  may  be  stayed  by  injunction.— 
Calhoun,  by  her  next  friend,  v.  Cozens,  et  al.    498. 

3.  A  married  woman,  whose  husband  has  abjured  the  State,  and  who  since  that 
event  has  traded  as  a.fetne  sole,  and  taken  notes  in  her  own  name,  may  suo 
for  and  recover  the  amount.    Arthur  &  Corprew  v.  Brodnax.    557. 
INDICTMENT. 

1.  An  indictment  for  playing  at  cards  in  a  storehouse  where  spirituous  liquor  s 
are  retailed,  must  allege  such  to  have  been  the  character  of  the  store^liousc 
when  the  playing  took  place ;  and  it  is  not  enough  to  aver,  that  spirituous  Ij. 
quors  were  retailed  there  when  the  indictment  was  found — the  playing  be- 
ing charged  on  a  previous  day.    The  State  v,  Coleman  and  Owens.     14. 

2.  An  indictment,  charging  the  defendant  with  selling  spirituous  liquors,  to 

wit:  rum,  brandy,  whiskey  and  gin,  in  less  quantities  than  one  quart,  with> 
out  having  first  obtained  a  license,  is  good.     The  State  v.  Whjtted.     102. 

3.  An  indictment  found  among  the  files  of  the  court,  and  recognized  as  an  au- 

thentic paper,  proves  itself,  when  the  question  of  authenticity  is  raised  on 
an  issue  to  a  plea  to  the  same  indictment;  and  on  such  an  issue  no  evidence 
need  be  produced  to  sustain  the  affirmative.     The  State  v.  Clarkson.   378. 

4.  The  charge  on  an  affidavit  before  a  justice  of  the  peace  that  M.  H.  and  P.  D. 
W.,  took  and  feloniously  carried  away  a  certain  hog,  is  in  legal  import,  a 
charge  of  larceny,  and  may  be  alleged,  in  an  indictment  for  perjury,  as 
charging  and  intending  to  charge  that  the  hog  was  feloniously  taken,  stolen 
and  carried  aWay.     The  State  v.  Lea.     602. 

5.  When  the  affidavit  upon  the  charge  of  perjury  as  founded,  merely  states  the 

belief  of  the  affiant,  that  a  larceny  has  been  committed,  the  assignment  of 
the  perjury  must  negative  the  words  of  the  affidavit,  and  it  is  not  sufficient  to 
allege  generally  that  the  persons  charged  had  not  committed  the  larceny^ it 
is  necessary,  when  the  defendant  only  states  his  belief,  to  aver  that  the  fact 
was  otherwise,  and  that  the  defendant  knew  the  contrary  of  what  be  swore. 
Hid, 
INDORSEMENT. 
1.  On  a  contract  for  the  sale  of  some  slaves  by  S  to  G,  the  latter  transferred  to 
S,  by  endorsing  his  name  thereon  in  blank,  a  note  made  by  one  R  to  J.  but 
which  had  never  been  assigned  by  him  to  G.  A  suit  being  brought  against 
G  on  his  assignment,  in  the  name  of  J,  for  the  use  of  S — Held,  First,  that 
an  irregular  assignment  like  this,  which  did  not  convey  the  legal  title,  was 
not  embraced  by  the  statute  of  1828,  defining  the  liability  of  endorsers.  Se- 
cond.— That  the  liability  created  by  the  assignment  was,  that  the  assignor 
would  pay  the  debt,  if  by  the  use  of  proper  diligence  it  could  not  be  obtained 
from  the  maker  of  the  note.  Third — Tliat  what  would  constitute  proper 
diligence,  was  a  question  of  fact  for  the  jury,  under  all  the  circumstances  of 
the  case,  and  that  suit  must  be  brought  to  the  first  term  of  the  court  to  which 
it  could  be  brought  after  the  maturity  of  the  note,  unless  some  valid  reason, 
such  as  the  insolvency  of  the  party,  &i,c.  excused  it.  Jordan,  uac,  &-c.  v, 
Garnctt.  610. 
53 
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INDORSEMENT— CONTINUED. 

2.  The  transfer  of  a  note  by  the  assignment  of  the  payee  jointly  with  one  who  is 
a  stranger  to  the  note,  does  not  convey  the  legal  title,  and  therefore,  not 
within  the  statuteof  1828,  to  define  the  liability  of  endorsers,  but  is  an  affirma- 
tion or  warranty  that  the  note  may  be  collected  of  the  maker  by  due  dilli- 
gence.  What  would  constitute  such  diligence,  would  be  a  question  of  fact, 
under  all  the  circumstances  of  the  case,  for  the  jury.  Hall  v.  Chilton  & 
McCampbell.     633. 

3.  A  declaration  on  such  an  assignment  in  a  suit  against  the  assignors,  which 
averred  that  when  the  note  became  due  and  payable,  diligent  search  and 
inquiry  was  made  after  the  maker  in  the  county  and  State,  which  was  his 
ordinary  place  of  residence,  to  present  the  note  for  payment,  but  that  he  could 
not  be  found,  and  that  his  place  of  residence  was  unknown  to  the  plaintiffs, 
and  that  suit  was  commenced  against  him  to  the  first  court  to  which  he  could 
be  sued,  but  that  he  could  not  be  found — held  sufficient.    Ibid. 

4.  A  blank  endorsement  imports  a  consideration,  and  can  be  given  in  evidence 

on  the  common  ceunts.    Milton  v.  DeYampert.     648. 

5.  When  one  places  his  name  in  blank  upon  the  back  of  a  note,  negotiable  and 
payable  in  Bank,  although  the  note  is  not  endorsed  by  the  payee,  the  endoi- 
ser  thereby  becomes  bound  to  a  similar  extent  as  he  would  be  by  a  perfect 
endorsement  to  another  party  to  a  nate ;  and  he  may  be  charged  by  the  payee, 
upon  showing  a  demand  upon  the  maker,  and  notice  to  the  endorser^on  the 
last  day  of  grace.    Ibid,  I 

See  Action,  4. 

See  Bills  of  Exchange,  8. 
INDORSEE  AND  INDORSEE. 

See  Indorsement,  2,  3,  5. 
INSOLVENT  DEBTORS. 

1.  The  notice  published  in  a  newspaper,  ihat  a  debtor  would  appear  at  a  place 

designated,  "on  Saturday,  the  28th  July  next,"  and  render  a  schedule  of  bis 
property  as  an  insolvent  debtor,  when  in  fact  the  28th  of  July  was  Frjday, 
held  sufficient.    Briggs  v.  Hobson.    404. 

2.  The  condition  of  a  bond  to  take  the  benefit  of  the  act  for  the  relief  of  insol- 
vent debtors,  is  not  forfeited  because  the  justice  of  the  peace  will  not  permit 
the  debtor  to  take  the  oath,  or  render  the  schedule  required  by  law,  if  the 
creditors  have  been  duly  notified  of  the  intended  application.     Ibid. 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  A  writ  issued  against  two,  but  was  executed  on  one  only ;  the  judgment  en- 
try recites  that  the  parties  came  by  attorneys,  "  and  the  defendant  with- 
draws his  plea,"  and  a  judgment  was  rendered  against  the  defendant,  with- 
out designating  him  by  name:  Held,  that  it  must  be  considered  as  a  judg- 
ment against  the  defendant  only,  who  was  served  with  proeess.  Ice  v. 
Manning.     121. 

2.  In  the  condition  of  a  bond,  executed  to  remove  by  appeal,  a  case  of  the  trial 
of  the  right  of  property,  from  a  justice  of  the  peace  to  the  circuit  court,  it  was 
recited  that  sundry  executions  had  been  levied  on  the  property  in  question — 
Held,  that  it  could  not  be  intended,  that  the  cases  had  been  consohdatedby 
the  justice,  but  the  reasonable  inference  was,  only  one  had  been  tried,  or  ap- 
pealed from.     Murray,  adm'r  v.  Ezell.     148. 

3.  Where  the  record  recites,  that  it  satisfactorily  appeared  to  the  court  the  ori- 

ginal entry  was  irregular,  through  mistake,  &c.  it  will  be  intended  that  the 
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INTENDMENTS  AND  LEGAL  PRESUMPTION— continued. 
court  was  satisfied  of  the  mistake,  by  legal  proof.   Allen  and  Dean  v.  Brad< 
ford  and  Shotwell.    281. 

6.  Upon  the  margin  of  the  judgment  entry,  the  suit  was  stated  against  the  de- 

fendants in  the  firm  name ;  the  process  had  been  served  on  one  of  the  de- 
fendants,  and  he  only  pleaded ;  the  judgment  recites  that  the  parties  came 
by  their  attornies,  and  the  jury  were  empannelled  to  try  the  issue  joined — 
Held,  that  the  reasonable  inference  is,  that  they  only  appeared  who  were 
parties  to  the  issue  tried.  Cattin,  Peeples  &  Co.  v.  Gilders,  cx'r  and 
ex'rx.    536. 

7.  Where  there  are  two  defendants,  only  one  of  whom  is  served  with  process, 
and  pleads,  and  the  judgment  entry  recites  that  the  parties  came  by  their 
attornies,  and  thereupon  came  a  jury,  &c.  it  will  be  intended  that  they  only 
came  who  had  made  up  an  issue  to  be  tried  by  jury.     Puckett  v.  Pope.  552. 

8.  The  filing  of  a  plea  is  an  admission  that  a  declaration  was  filed,  although  it 
may  not  appear  in  the  record.     Arthur  &  Corprew  v.  Broadnax.     557. 

9.  Where  the  judgment  recites,  that  there  came  a  jury  of  good  and  lawful  men, 

to  wit, and  eleven  others,  it  will  be  intended  that  the  case  was  tried  by 

a  competent  jury.     Ellis  v.  Dunn,   Taylor  &  Co.  632. 

10.  If  the  jury  return  a  verdict  in  favor  of  the  plaintiff  for  a  specific  sum,  and  the 
judgment  is,  that  the  plajntifF  "recover  of  said  defendant  the  said  sum  of 

dollars,  so  assessed  as  aforesaid,"  &c.  the  legal  conclusion  is,  that  the 

judgment   is  for  the   amount  of  the   verdict.    Ibid. 

11.  Where  there  are  several  plaintiffs,  and  the  jury  find  for  the  "  plaintiff,"  the 
verdict  will  be  regarded  as  a  finding  of  the  issue  in  favor  of  the  "  plaintiffs.'* 
Ibid. 

See  Coroner,  2,  3. 
See  Error,  and  Writ  of,  12, 13, 14. 
See  Pleading,  31. 
See  Process,  5,  6. 
See  Sale  of  Chattels,  6. 
See  Verdict,2. 
JUDGMENT  AND  DECREE. 

1.  The  record  contained  an  order  of  publication,  by  the  orphan's  court,  requir- 
ing  the  executor  to  settle,  on  a  day  designated,  the  accounts  of  his  testator's 
estate.  On  the  day  appointed,  a  decree  was  rendered,  reciting  that  a  final 
settlement  was  made,  and  ordered  to  be  recorded.  The  decree,  after  ad- 
judging that  certain  sums  were  due  to  the  different  legatees,  concludes  thus: 
"All  the  above  specified  legacies  to  be  paid  according  to  the  terms  and  con. 
dflions  of  the  last  will  of  said  deceased,  with  interest  from  this  date,  to  be 
subject  to  such  payments  as  may  have  heretofore  been  made, with  interest  there- 
on from  the  time  they  were  made."  Held,  that  the  decree  was  final,  espe- 
cially as  the  will  did  not  require  any  thing  to  be  done  to  entitle  the  legatees 
to  receive  their  portions-;  and  that  an  execution  might  issue  under  the  sta- 
tute, in  favor  of  each  legatee,  for  the  amount  respectively  adjudged  him,  or 
her.     Elliott  v.  Mayfield  and  wife.    2^3. 

2.  Where  there  are  several  legatees  and  several  executors,  a  decree  by  the  or- 
phans' court,  in  favor  of  one  or  more  of  the  legatees,  against  one  of  the  ex- 
eculors,  and  in  favor  of  other  legatees  against  the  other,  even  if  it  be  irregu- 
lar,  is  not  void;  and  an  execution  may  thereon  issue.     Ibid. 

3  .  Although  a  scire  facias  ras^y  not  have  lain  at  common  law,  to  revive  a  judg. 
ment  in  a  personal  action,  where  no  execution  had  issued  thereon  within  a 
year  and  a  day  after  its  rendition,  yet  the  long  continued  practice  in  this 
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JUDGMENT  AND  DECREE— continued. 

State,  of  thus  reviving  such  judgments,  before  our  statute  upon  tbis  Bubject, 
tacitl}'  modified  the  common  law.     IlnJ. 

4.  The  assignment  of  a  judgment,  is  a  transfer  of  the  money  to  be  collected  on 
it,  and  when  collected  by  the  attorney  of  the  original  plaintiff,  who  has  had 
notice  of  tlie  assignment,  is  held  for  the  use  of  the  assignee.  Gayle  &.  Saf- 
fold  V.  Benson.     234. 

5.  An  alias  execution  cannot  issue  after  the  death  of  the  defendant  in  executioo, 
without  a  revivalof  the  judgment,  unless  such  alias  is  issued  to  continue  a 
lien  acquired  by  a  former  execution,  issued  in  the  life-time  of  the  defendant. 
Fryer,  adm'r  v.  Dennis.    254. 

6.  Where  an  action  is  brought  by  two,  it  is  irregular  to  render  a  judgment  in  fa- 

for  of  one.    Allen  and  Dean  v.  Bradford  and  Shotwell.    281. 

7.  A  judment  may  be  amended  nunc  pro  tunc,  although  no  execution  has  issued 

on  the  original  judgment  within  a  year  and  a  day  from  its  rendition;  but  if 
a  sczre/acj'as  was  necessary  to  authorise  the  issuance  of  the  execution  on 
the  original,  the  same  step  must  be  taken  on  the  amended  judgment,  as  the 
entry  is  made  nunc  pro  tunc.    Ibid. 

8.  A  judgment  nunc  pro  tunc  may  be  entered  without  notjce  to  the  opposite 
party.     Jbid. 

9.  An  order  of  the  circuit  court  to  sell  land,  levied  on  by  a  constable,  is  not  snch 

a  final  judgment  as  a  writ  of  error  will  lie  from.  White  &  Bingham  v.  Shan, 
non.    28G. 

40,  The  terms  "  in  due  form,"  as  used  in  the  act  of  Congress  of  May,  1790, 
which  provides  for  the  authentication  of  the  records  and  judicial  proceed- 
ings of  the  courts  of  a  sister  State,  merely  mean  that  the  attestation  of  tho 
clerk  shall  be  according  to  the  form  prescribed  for  the  Court  where  the  pro- 
ceedings were  had ;  and  the  certificate  of  the  presiding  judge  is  made  the 
only  evidence  that  such  form  has  been  observed.  McRae  v.  Stokes  and 
Smith.    401. 

H.  In  the  attestation  of  the  clerk  it  was  affirmed-,  that  the  records  of  another 
court  lately  existing  in  tiie  town  in  which  his  court  was  bolden,  (and  in 
which  ]ate  court  the  judgment  was  rendered,)  had  by  law  been  there  trans- 
ferred ;  the  presiding  judge  certifying  that  the  attestation  was  "in  due  form," 
it  was  held,  that  the  transcript  was  sufficiently  authenticated,  without  the 
production  of  the  law  by  which  the  transfer  was  made.     Ibid. 

12.  The  declaration  described  a  judgment  recovered  at '  in  the  county  of 
Richmond,  in  the  State  of  New- York,  by  and  before  the  supreme  court  of 
judicature  for  said  county  and  State ;  the  exemplification  produced,  was  a 
judgment  rendered  by  the  supreme  court  of  judicature  of  the  people  of  the 
State  of  New- York,  at  the  city  of  Albany — Held,  that  the  record  offered  in 
evidence,  was  not  admissible  under  the  plea  of  nuZ  <ieZ  rccorti.  Pearsall  v. 
Phelps.    525. 

13.  The  defendant  being  sued  on  the  exemplification  of  a  judgment,  rendered  in 

the  State  of  Mississippi,  pleaded  that  he  was  not  a  citizen  of  Mississippi ; 
was  not  there  at  any  time  pending  the  suit,  nor  was  he  notified  of  its  pen- 
dency by  the  service  of  process  or  otherwise,  and  that  he  did  not  appear  to» 
or  defend  the  same,  either  personally,  by  attorney  or  otherwise — Held,  that 
the  plea  was  not  bad  on  demurrer,  that  if  there  was  any  thing  in  the  record 
which  would  estop  the  defendant  from  interposing  such  a  plea,  it  should  hav© 
been  replied.  Puckett  v.  Pope.  552. 
14.  Lands  of  the  debtor,  within  the  county,  are  bound  by  the  rendition  of  • 
judgment,  and  not  merely  from  the  teste  of  the  execution,  or  the  time  of  its 
receipt  by  the  sheriff.    Morris  v.  Ellis.    560. 
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JUDGMENT  AND  DECREE— continued.  . 

See  Evidence,  28. 
See  Amendment,  2. 

See  Intendments  and  Legal  Presumptions,  7, 8. 
See  Executors  and  Administrators,  11. 
JUDICIAL  DAY. 
1.  The  25th  day  of  December,  is  not  dies  non  juridicus,  nor  will  a  writ  of  er- 
ror be  quashed,  because  it  was  issued  oo  that  day      Starke  v.  Marshall  &. 
Cainmack.     44. 
JURISDICTION. 
1.  On  appeal  from  a  justice  of  the  peace,  the  amount  of  damages  laid  in  the 
declaration   is  matter  of  form,  and  cannot  be  looked   to  to  show  that  the 
court  had  no  jurisdiction  :  that  is  ascertained  by  the  amount  of  the  recove- 
ry.    Cothran,  et  al.  v.  Weir.     24. 
3.  Where  several  defaults,  for  not  paying  over  money   on  distinct  executions, 
were  embraced  in  the  same  motion,  as  the  amount  of  each  default  was  suf- 
ficient to  give  the  court  jurisdiction — Held,  that  no  objection  could  be  taken 
after  a  verdict,  on  an  issue  made  up  on  the  motion,  to  the  union  of  separate 
causes  of  action  in  the  same  motion ;  the  court  considering  it  equivalent  to  a 
consolidation,  by  consent,  of  distinct  motions,    Morgan,  Mann  and  Ball  v. 
Billings.     172. 

3.  The  city  court  ofWetumpka  is  a  court  of  limited  jurisdiction,  and  has  no 
authority  to  issue  a  certiorari  to  a  justice  of  the  peace.  Gray  v.  Apperson, 
Use,  &c.     328. 

4.  A  Judge  of  the  county  court  has  no  authority  to  award  a  writ  of  certiorari, 
returnable  into  the  circuit  court,  in  a  suit  for  a  forcible  entry  and  detainer. 
Corner  v.  Corner.     524. 

5.  Where  a  statement  filed  in  an  appeal  case,  describes  a  nete  of  fifty  dollars,  it 
is  not  available  on  error,  that  the  sum  sought  to  be  recovered  was  beyond 
the  jurisdiction  of  the  justice  of  the  peace  ;  non  constat  but  the  interest  had 
been  remitted.     Bentlcy,  et  al.  v.  Wright.     607. 

See  Bonds,  2. 
See  Chancery,  10. 
See  Orphan's  Court,  1,  3,  4,  5. 
See  Abatement,  5. 
JURY. 

1.  When  the  office  of  sheriff  is  full,  and   a  temporary  inability  of  the  sheriff  to 

act,  from  sickness,  the  court  has  no  power  to  direct  the  coroner  to  impannel 
a  jury  in  a  criminal  case.     The  State  of  Alabama  v.  Monk.     415. 

2.  A  person  who  removed  to  the  territory  of  Louisiana  after  the  treaty  of  Paris, 
in  1803,  and  before  its  admission  into  the  Union  as  a  Slate,  and  was  an  in- 
habitant thereof  from  the  time  of  his  removal  until  after  the  adoption  of  the 
State  Constitution,  and  its  admission  into  the  Union,  does  not  thereby  be- 
come a  citizen  of  the  United  States.    The  State  v.  Primrose.    546. 

See  Practice  at  Law,  9. 

JUSTICES  OF  THE  PEACE. 

1.  A  Justice  of  Peace  has  the  power  to  supply  the  loss  of  any  paper  relating  to 
a  cause  pending  before  him.     Cunningham  v.  Green.     127. 

2.  A  justice  of  the  peace,  in  the  issuance  of  an  execution,  acts  ministerially  and 
not  judicially,  and  may,  therefore,  delegate  that  power  to  another;  and  it  is 
not  necessary  that  such  delegation  should  be  in  writing.  Kyle  v.  Evans, 
et  ah.    481. 
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LEGACY  AND  DISTRIBUTIVE  SHARE.  " 

1.  The  action  of  account,  or  other  appropriate  action  at  law,  though  given  by 
Btalute,  does  not  exclude  any  other  statute  remedy  for  the  recovery  of  lega- 
cies.    Elliott  V.  Mayfield  and  wife.     223. 

2.  A  testator  bequeathed  to  his  wife  "  one  thousand  dollars  in  cash  to  be  paid 
her  out  of  the  money  due  me  (him)  in  the  State  of  Virginia,  from  Thomas 
McCargo,  when  the  same  shall  be  collected."  He  also  bequeathed  the  ba- 
lance of  the  debt,  after  his  wife  should  be  paid,  to  his  son:  Held,  that  the 
wife  was  entitled  to  her  legacy,  if  so  much  was  collected  of  the  debt,  wilh. 
out  abatement  for  the  charges  of  collection;  the  residue  of  the  debt  being 
more  than  ample  for  that  purpose.     Childress  v.  Childress.     752. 

3.  A  bequest  of  the  balance  of  the  debt  or  money  due  the  testator  from  an  in- 

dividual named  by  him,  after  the  payment  of  a  legacy  with  which  be  had 
charged  it,  means  so  much  as  shall  be  realized  over  and  above  the  charge, 
after  the  costs  of  collection  shall  have  been  paid  ;  for  thess  costs  the  estate 
generally,  shall  not  be  bound  ;  it  appearing  from  the  will  that  the  testator 
had  specifically  devised  and  bequeathed  his  property.     Ibid. 

4.  Although  the  second  section  of  the  act  of  1830,  to  extend  the  powers  of  the 

orphan's  court,  &c.  does  not  expressly  mention  legatees,  yet  they  are  enti- 
tled to  the  remedy  it  affords,  and  may  have  execution  of  decree  of  the  or- 
phan's court  in  their  favor.     Ibid. 

5.  The  act  of  1806,  "  concerning  wills  and  testaments,"  &c.  gives  an  action  at 
law  to  a  legatee  against  an  executor,  the  limitation  to  the  prosecution  of 
which  is  six  years ;  and  after  the  expiration  of  that  period  a  suit  in  equity, 
cannot  be  brought  for  the  recovery  of  a  residuary  legacy,  &.c.  Wood  v. 
Wood,  et  al.    756. 

LIEN. 

1.  The  vendor  of  land,  has  a  lien,  in  equity,  on  the  land  sold  for  the  unpaid  pur- 
chase money,  where  he  has  not  taken  personal  security  for  its  payment,  or 
a  distinct  collateral  security  as  a  pledge  or  mortgage.  Foster  v.  The  Trus- 
tees of  the  Athenteura.     302. 

2.  A  surety  paying  a  debt,  stands  in  the  place  of  the  creditor,  and  is  entitled  t«> 
.the  benefit  of  all  securities  which  the  creditor  had  for  the  payment  of  his 
debt.  But  he  can  not  assert  a  lien,  in  virtue  of  the  instrument  on  which  he 
is  surety,  as  that  becomes /«nc<«s  officio,  by  the  payment  of  the  debt  secur- 
ed by  it.     Ibid. 

3.  A  surety  of  a  vendee,  who  is  compelled  to  pay  the  purchase  money,  liaa  no 
lien  in  equity  upon  the  land.     Ibid. 

4.  A  number  of  gentlemen  associated  themselves  together,  to  establish  a  female 
school,  of  which  one  W  was  the  nominal  head;  and  purchased  a  house  for 
the  contemplated  school,  of  D,  at  the  price  of  six  thousand  dollars ;  of  which 
sum  two  thousand  dollars  was  paid  down,  in  the  funds  of  the  association, 
and  the  residue  secured,  to  be  paid  by  two  bills  of  exchange,  drawn  by  one  L. 
on  W,  and  by  him  accepted.  The  bills  were  payable  to,  and  endorsed  by  one 
H  to  F,  by  him  to  R  S  F,  and  by  him  to  D,  the  vendor  of  the  land,  who  the  e- 
upon  conveyed  the  premises  to  W.  The  company  were  afterwards  incorpo- 
rated,  and  the  first  bill  which  fell  due,  was  paid  with  the  funds  of  the  corpo- 
ration. Afterwards,  W  conveyed  the  property  to  the  corporation,  taking 
from  four  persons,  (F  being  one)  who  describe  themselves  as  trustees  of  the 
corporation,  a  covenant  to  indemnify  him  from  liability  on  bis  acceptance 
of  the  last  bill  of  exchange.  F  was  sued  on  the  bill  as  endorser,  and  com- 
pelled to  pay  it,  and  filed  his  bill  asserting  a  lien  in  equity,  on  the  house  pur- 
chased from  D,  to  the  extent  of  the  sum  paid  by  him,  in  preference  to  cer- 
tain  creditors  of  the  corporation,  who  had  obtained  from  it  a  deed  of  trust  on 
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the  house,  with  notice  of  his  hen :  Held,  First,  tliat  F  was  a  mere  surety  for 
the  corporation,  and  that  the  payment  by  him  of  a  part  of  the  purchase  mo- 
ney, gave  him  no  hen  on  the  land.  Second.  That  neither  D  nor  W  had 
any  hen  in  equity,  on  the  land  to  which  F  could  be  subrogated, — admitting 
he  had  such  a  right — That  D  had  no  such  lien,  because  he  had  taken  the  se- 
curity of  two  persons  for  the  payment  of  a  part  of  the  purchase  money  who 
were  not  members  of  the  corporation  ;  and  tiiat  although  W  could  not  have 
been  compelled  to  make  title  to  the  company  until  they  had  paid  the  purchase 
money  for  which  he  was  bound,  he  had  voluntarily  relinquished  this  advaa- 
tage,  on  being  indemnified  by  F  and  others,  and  could  not  be  permitted  af- 
terwards to  assert  it.     Ibid. 

5.  When  the  sheriff  demands  a  bond  of  indemnity  from  the  plaintiff  in  execu- 
tion, which  is  not  given,  he  may  deliver  the  property  levied  on  to  the  person 
from  whose  possession  it  was  taken,  but  if  he  does  not  do  so,  but  retains  it, 
the  lien  continues.     Tickard,  et  als.  v.  Peters,  use,  &c.    493. 

6.  Where,  upon  the  refusal  of  the  plaintiff  in  the  senior  execution  to  indemnify 

the  sheriff,  on  his  demand,  the  plaintiff  in  a  junior  execution  gives  the  neces- 
sary bond,  the  levy  of  the  senior  execution  is  discharged,  and  the  lien  trans- 
ferred to  the  younger  execution.  Jbid. 
]  7.  Lands  of  the  debtor,  within  the  county,  are  bound  by  the  rendition  of  a  judg- 
ment, and  not  merely  from  the  teste  of  the  execution,  or  the  time  of  its  re- 
ceipt by  the  sheriff.  Morris  v.  Ellis.  560. 
8.  When  a  mortgage  of  personal  estate,  which  is  removed  to  this,  from  another 
State,  subsequently  to  the  incumbrance,  has  lost  its  priority  of  lien,  as  to  cre- 
ditors whose  debts  are  contracted  here  after  the  removal  of  the  property,  un- 
der the  act  of  1823 — Aikin's  Digest,  207,  §  4 — this  matter  can  not  be  urged 
by  the  personal  representatives  of  the  mortgagor,  as  a  defence  to  the  mortga- 
gee's bill  for  foreclosure  and  sale.  The  proper  course,  under  this  statute, 
where  the  creditor  has  obtained  no  specific  lien  by  judgment  and  execution, 
is  to  file  a  bill  against  the  personal  representative  of  the  mortgagor,  joining 
the  mortgagee,  and  asserting  the  right  to  satisfaction  for  his  debt,  by  subject- 
ing the  mortgaged  chattel  to  its  payment.  Stewart  and  Irvine  v.  Fry's 
adm'rs.     573. 

See  Chancery,  21. 

See  Vendor  and  Vendee,  6. 
LIMITATIONS,  STATUTE  OF. 

1.  Where  issue  is  joined  on  the  plea  of  the  statute  of  limitations,  the  jury  have 
nothing  to  do  with  the  justice  of  the  account.     Shaw  v.  Yarborough.     588. 

2.  The  plaintiff  may  reply  the  statute  of  limitations  to  an  account  pleaded  as 
a  set-off,  notwithstanding  the  claim  sued  on  is  obnoxious  to  the  same  de- 
fence, which  the  defendant  omits  or  neglects  to  plead.     Ibid. 

3.  The  exception  in  the  statute,  in  favor  of  dealing  between  merchant  and 
merchant,  must  be  relied  on  by  a  replication  to  the  plea.     Ibid. 

4.  A  promise  by  one  of  several  executors  or  administrators,  will  not  take  a 
case  out  of  the  statute  of  limitations.  Caruthcrs  &  Kinkle  v.  Mardis' 
adm'rs.     599. 

5.  An  account  consisting  of  the  price  of  a  carriage,  purchased  and  paid  for  by 
the  plaintiflffor  the  defendant,  at  his  request,  together  with  the  costs  of  the 
transportation  from  New  York  to  New  Orleans,  is  not  an  open  account,  so 
as  to  be  barred  by  the  statute  of  limitations  of  three  years.     Ibid. 

6.  All  the  plaintiffs  to  an  action,  must  be  competent  to  sue,  otherwise  the  ac- 
tion cannot  be  maintained  ;  when,  therefore,  the  statute  of  hmitalions  has 
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begun  to  run  against  one  of  several  parties  intitled  to  a  joint  action,  it  ope- 
rates  as  a  bar  to  such  action.     Hardbman,  et  als.  v.  Sims,  et  ah.     lil. 

7.  Where  the  remedy  at  law  and  in  equity,  is  concurrent,  the  statute  of  limi- 
tations  apph'es  alike  in  both  forums.  In  the  case  of  a  strict  trusty  and  where 
a  fraud  has  been  practised,  the  statute  will  not  operate  propria  vigore;  un- 
less  perhaps  the  trustee  in  the  first  case  has  placed  himself  in  a  position  an- 
t  igonistical  to  the  cesiui  que  trust,  or  in  the  latter  until  the  fraud  has  been 
discovered.     Wood  v.  Wood,  et  al.     756. 

8.  The  act  of  1806, "  concerning  wills  and  testaments,"  &c.  gives  an  action  at 
law  to  ft  legatee  against  an  executor,  the  hmitation  to  the  prosecution  of 
which  is  six  years;  and  after  the  expiration  of  that  period  a  suit  in  equity, 
cannot  be  brought  for  the  recovery  of  a  residuary  legacy,  &c,     Ibid. 

See  Pleading,  27. 
See  Evidence,  12. 
MANDAMUS. 
1.    Where  a  motion  was  made  for  a  new  trial  at  the  term  at  which  the  judgment 
Was  rendered,  but  the  court  adjourned  without  disposing  of  it,  the  refusal  of 
the  Judge  at  the  next  term,  to  hear  the  motion  and  decide  it  on  its  merits^ 
will  not  authorise  a  reversal  of  the  judgment  in  the  cause.     A  mandamus 
is  the  appropriate  remedy  to  compel  a  court  to  enter  and  decide  upon  a  mat- 
ter within  its  discretion.     Bridges  and  Beers  v.  Miller.     746. 
See  Error,  and  Writ  of;  9. 
MILLS. 

1.  In  proceeding  by  writ  of  ad  quad  damnum^  td  establish  a  mill,  its  location 
should  be  ascertained,  either  by  the  inquest  or  the  judgment  of  the  courts  with 
sufficient  certainty  of  description  to  enable  a  surveyor  to  find  the  place  de- 
signated. Nothing  can  be  claimed  under  a  grant  to  build  a  mill  in  number 
seven,  of  township  nineteen,  of  range  twenty-five;  as  the  location  is  not  suf- 
ficiently definite.     Macon  and  Stephens  v.  Owen.     116. 

2.  Where  a  writ  of  ad  quod  damnum  was  sued  out  on  the  seventh  of  Septcm. 
ber,  1836,  returnable  to  the  next  term  of  the  Orphans'  court,  (which  holds  jta 
sessions  monthly,)  and  no  proceedings  are  had  on  it  until  the  next  February, 
it  is  to  be  considered  as  abandoned ;  and  a  grant  to  build  a  mill,  afterwards 
made  on  this  writ,  will  not  over-reach  a  grant  made  to  another,  who  sued 
out  his  writ  in  December,  1836,  and  prosecuted  it  without  delay,  so  as  to 
obtain  a  judgment  in  January,  1837.    Ibid. 

MORTGAGE. 

1.  Where,  on  raoticn  of  the  purchaser,  at  a  sale  of  mortgaged  premises,  under 
a  decree  of  foreclosure,  a  writ  of  possession  is  directed  by  the  Chancellor  to 
issue  against  the  person  in  possession,  an  appeal  from  such  order,  by  the 
tenant,  against  the  purchaser,  is  the  most  appropriate  remedy ;  but  as  such 
an  order  is  final  in  its  character,  a  writ  of  error  will  lie.  Creighton,  et  als. 
V.  The  Planters  and  Merchants' Bank,     156. 

2.  The  profits  arising  out  of  the  use  of  a  personal  chattel,  may  be  made  the  sub- 
ject of  a  mortgage.     Stewart  and  Irvine  v.  Fry's  adm'rs.     573. 

3.  Where  the  mortgagee  permits  the  mortgagor,  who  is  also  the  debtor,  to  re- 
ceive the  mortgaged  profits,  the  former  is  not  entitled  to  have  an  account 
against  the  personal  representatives  of  the  latter,  for  sums  received  by  him 
in  his  lifcrtimc.     Ibid. 

4.  And  the  rule  is  the  same,  although  there  is  a  specific  contract,  to  apply  the 
profits  to  the  extinguishment  of  the  debt.    In  such  a  case,  the  profits,  when 
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received  by  the  mortgagor,  and  carried  into  his  general  funds,  can  not,  after 
his  death,  be  reached  by  the  mortgagees,  as  a  trust.     The  trust  fund  is  not 
capable  of  distinction,  and  it  remains  only  as  a  general  debt  against  the  es- 
tate.     Ibid. 
5.   Such  a  contract,  to  apply  the  profits    in    extinguishment  of  the  debt,  is 
binding  on  the  personal  representative,  and  if  profits  are  realized  by  him 
from  the  use  of  the  chattel  after  the  mortgagor's  death,  they  arc  to  be  ac- 
counted  for  to  the  mortgagee,  and  are  not  to  be  considered  as  general  assets 
of  the  estate.     Ibid. 
See  Surety,  5. 
See  Lien,  9. 
ORPHANS'  COURT. 

1.  In  the  execution  of  a  will,  questions  may  arise,  which  the  Orphans'  court  is 
incompetent  to  determine;  and  where  a  trust,  technically  so  called,  is  requir- 
ed to  be  enforced,  a  court  of  equity  must  be  resorted  to.  Elliott  t^  Mayfield 
and  wife.    223. 

2.  The  Orphans'  court  being  authorised  to  direct  the  real  estate  of  a  testator  or  in- 

testate to  be  sold  "either  for  money,  or  on  credit,"  it  may  order  that  it  be  sold 
.for  cash  as  to  a  part  of  the  purchase,  and  on  a  credit  as  to  the  residue.  The 
heirs  of  Griffin  v.  Griffin's  ex'rs.     623. 

3.  The  Orphans'  courts  of  this  State  have  not  power  to  cite  an  executor  or  ad- 
ministrator  to  make  settlenjent,  unless  he  derives  his  appointment  from  the 
court  issuing  the  citation.  Taliaferro,  adm'r  de  bonis  nonof  Thompson  v. 
Bassett  and  wife,  &c.     670.  \ 

4.  It  must  appear  on  the  record,  that  the  court  has  jiarisdiction.     Ibid. 

5.  The  voluntary  appearance  of  the  party  will  not  cure  the  defect.    Ibid. 

6.  It  is  no  objection  to  a  decree  in  favor  of  a  legatee,  that  she  is  a  co-executrix 
of  the  will — the*  proceeding  is  at  her  instance  in  the  former  character  only. 
Childress  v.  Childress.     752. 

See  Court,  charge  of,  3. 

See  Guardian  and  Ward,  1> 

See  Legacy  and  distributive  share,  4. 

PARTNERS  AND  PARTNERSHIP. 

1.  Where  a  note  is  executed  by  one  partner  during  the  existence  of  the  finn, 
its  effect,  ;pn'7na  facie,  is  to  bihd  all  the  members,  and  this  prima  facie  in. 
tendment  is  not  done  away  by  a  plea  that  the  note  was  executed  by  one  of 
the  partners  for  his  sole  and  individual  debt.  The  onus  of  proof  of  the  con. 
sideration  of  a  promissory  note,cannotbethrownon  the  plaintiff  by  any  mode 
of  pleading.    Jones  v  Rives.     11. 

2.  One  of  a  firm  of  tavern  keepers,  has  no  authority  to  bind  his  co-partner, 
by  a  note,  of  which  the  consideration  has  no  connexion  with  the  business  of 
the  joint  concern  ;  and  the  want  of  such  consideration  may  be  shown  in  de- 
fence to  an  action,  by  abana  fide  holder  of  the  note.  Cocke  v.  The  Branch 
Bank  at  Mobile.     175. 

3.  Asheriff  is  justified  in  levying  an  execution  against  the  goods  of  one  part- 
ner, on  the  goods  belonging  to  the  firm,  and  in  an  action  of  trespass  against 
him  by  the  firm,  evidence  is  not  admissible  to  prove  that  the  partnership 
goods  were  not  more  than  sufficient  to  satisfy  Iheir  debts.  Moore  &  Co.  v. 
Sample.     319. 

4.  When  the  sheriff  levies  on  the  interest  of  one  partner,  he  is  justified  in  taking 
exclusive  possession  of  the  goods  of  the  firm,  until  the  aid  of  a  court  of  equi« 
ty  is  successfully  invoked.     Ibid, 

54 
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5.  One  partner  may  sue  another  at  law,  on  a  note  which  the  latter  gave  him 
upon  engaging  in  business,  for  the  payment  of  a  part  of  the  capital  stock — 
and  Seinble,  if  one  partner  give  the  other  his  note  or  acceptance  for 
value  received  on  the  partnership  account,  an  action  will  lie  on  such  note 
or  bill.     Grigsby's  ex'r  and  ext'x  v.  Nance.     347. 

6.  Where  one  of  two  partners  to  a  writ  sued  out  against  the  firm,  acknowledg- 
ed service  of  the  writ,  thus — "  I  hereby  acknowledge  service  of  the  within 
original  writ,  waiving  copy;  signed,  Thomas  S.  Clark,  one  of  the  firm  of 
Clark  &  Law" — Held,  that  this  was  not  an  acknowledgement  of  service  of 
the  writ  on  behalf  of  the  firm.  Clark's  adm'rs  v.  Stoddard,  Miller  &,  Co. 
366. 

7;  The  voluntary  appearance  of  an  administrator,  and  consent  to  become  a 
party  to  the  suit,  is  an  admission  of  record  that  his  intestate  was  served  with 
process.     Ibid. 

8.  It  is  competent  for  partners,  upon  the  dissolution  of  the  partnership,  to  in. 
vest  each  other,  or  any  one  of  their  number,  with  authority  to  borrow  money 
and  make  notes  upon  their  joint  account,  in  order  to  pay  the  debts  of  the 
firm ;  and  where  such  an  authority  is  conferred,  the  statement  of  one  of 
them,  upon  obtaining  a  loan  of  money,  that  it  was  to  be  applied  jn  the  pay- 
ment of  a  firm  debt,  is  evidence  against  the  others.  Catlin,  Peeples  &  Co. 
V.  Gilders,  ex'r  and  ext'x.    536. 

9.  The  extent  to  which  partners  may  pledge  the  responsibility  of  each  other,  is 
not  to  be  determined  from  the  articles  of  partnership  under  which  they 
associated,  but  from  the  character  of  their  dealings,  and  the  manner  in  which 
they  hold  themselves  out  to  the  world.     Ibid. 

10.  S  agreed  with  R  to  furnish  the  goods  of  a  mercantile  establishment,  which 
the  latter  undertook  to  sell  and  receive  for  his  services  one  half  the  profits  ; 
R  furnished  none  of  the  goods,  nor  was  he  liable  for  any  loss:  Held,  that  R 
was  not  an  ostensible  partner  of  S.     Shropshire  v.  Shepperd.     733. 

11.  It  is  not  necessary  lo  join  a  dormant  partner,  with  an  ostensible  partner  in 
an  action  against  a  person  who  dealt  only  with  the  latter.    Ibid. 

See  Evidence,  32. 
PATENT. 
1.   The  record  of  a  patent  issued  by  authority  of  a  law  of  the  United  States,  is  a 
public  act,  and  if  a  second  or  duplicate  patent  should  issue,  it  is  of  as  high 
authority,  and  has  the  same  effect  as  the  original  Oi  first  patent.    Hines  v^ 
Greenlee  and  Greenlee.    73. 
See  Chancery,  4. 
PERJURY. 

See  Indictment,  4,  5. 
PLEADING. 

1.  According  to  the  modern  practice,  oyer  is  not  demandable  of  a  record,  un- 
less  it  be  of  a  deed  enrolled,  letters  of  administration,  &.c.  Chiles  v.  BeaL 
26. 

2.  The  proper  mode  of  taking  advantage  of  a  misrecital  of  a  record  in  pleading, 
'   is,  by  the  plea  of  nuZ  tiel  record,  concluding  with  a  prayer  that  the  same 

may  be  inspected  by  the  court.  A  demurrer  in  such  case,  would  not  avail 
the  defendant,  becduse  the  record  misrecited,  does  not  become  a  part  of  the 
proceedings  in  the  cause,  until  it  is  made  such  by  bill  of  exceptions.    Ibid, 
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3.  A  declaration  describing  a  promissory  note  as  bearing  date  in  November, 
1836,  and  payable  on  the  Ist  daW^kf  March,  eighteen  hundred  and  twen~ 
ty-nine,  meaning  <Air<y  nine,  must  be  considered  as  containing  a  sufficient 
cause  of  action,  after  a  judgment  by  default.  Cater  and  Greening  v.  Hun- 
ter, adm'r.  30. 

4.  The  defendant  omitting  to  plead  to  such  a  declaration,  thereby  admits  the 
cause  of  action  as  stated,  and  the  damagoe  may  be  asoertalned  by  the  clerk, 
without  the  intervention  of  a  jury.     Ibid, 

5.  When  the  suit  is  commenced  by  attachment,  it  is  unnecessary  to  carry  into 
the  declaration  any  of  the  recitals  contained  in  the  bond  and  affidavit,  as  thesa 
have  no  connexion  with  the  cause  of  action.     Reynolds  v.  Bell.     57. 

6.  Each  count  in  a  declaration  is  considered  as  the  statement  of  a  distinct 
cause  of  action,  and  where  all  are  negatived  by  plea,  the  plaintiff  is  entitled 
to  recover,  by  proving  the  allegations  of  either.     Maupay  v.  Holley.     103. 

7.  The  improper  addition  of  a  super  se  assumpsit  cannot  be  reached  by  a  gen- 
eral demurrer  where  it  may  be  stricken  from  the  declaration,  and  enough 
remain  to  constitute  a  good  cause  of  action ;  but  the  introduction  of  a  super 
se  assumpsit  can  not  have  the  effect  to  change  the  liability  of  the  defendant, 
or  authorise  a  judgment  for  a  stipulated  sum,  if  it  is  in  reality  in  the  nature 
of  a  penalty.     Williams,  use,  &-c.  v.  Young.     145. 

8.  The  plaintiff  declared  on  a  written  contract,  made  the  9th  of  July,  1838,  to 
teach  an  English  school /or  that  year ;  tiie  contract  produced,  was  dated  of 
that  day,  and  was  a  stipulation  to  teach  an  English  school /or  one  year,  with- 
out stating  when  it  began — Held,  that  the  contract  given  in  evidence  waa 
variant  from  that  declared  on,  and  consequently  inadmissible.  McLendon  v. 
Godfrey.     181. 

9.  If  the  plaintiff  relies  upon  an  execuse  for  a  failure  to  perform  his  contract,  ha 
must  specially  allege  it  in  his  declaration;  but  it  seems,  if  he  has  been  pre- 
vented  from  performance  under  such  circumstances  as  entitle  him  to  recover 
as  much  as  he  would,  had  he  actually  performed  his  contract,  he  may  allege 
a  performance  generally.     Ibid. 

10.  A  plea,  puis  darein  continuance,  is  a  waiver  of,  and  sabstitute  for  all  former 
pleas,  and  must  allege  matter  of  defence  arising  after  issue  joined,  Sadler, 
surviving  partner,  &c.  v.  Fisher's  adm'rs.    200. 

11.  Matter  which  has  arisen  pending  the  suit,  but  before  plea  pleaded,  is  an  ori- 
ginal  plea,  pleadable  with  other  pleas  in  bar,  under  the  statute  which  allows 
a  defendant  to  plead  several  pleas.     Ibid, 

12.  The  words  "  payment  and  set-off,"  or  other  brief  designation  of  the  defence, 
thougli  signed  by  the  defendant's  counsel,  will  not  be  regarded  as  a  plea;  un- 
less the  plaintiff  elects  to  treat  it  as  such.     Ibid, 

13.  When  there  are  several  counts  to  a  declaration,  a  general  demurrer  to  tha 
whole  can  be  sustained,  only  in  the  event  that  there  is  a  misjoinder  of  ac- 
tions  if  any  one  of  the  counts  are  sufficient.  The  Bank  of  Mobile  v.  Huggini, 
adm'r  of  Vedder,  &;c.     206. 

14.  Whenever  a  contract  includes  a  bailment,  and  it  is  broken  by  the  bailee, 
either  case  or  assumpsit  may  be  brought  by  the  bailor.  A  count,  setting 
out  a  contract,  to  perform  specific  acts,  with  respect  to  a  note  deposited  for 
collection,  and  showing  a  breach  of  the  contract,  is  a  declaration  in  assump. 
sit.     Ibid. 

15.  The  first  count  set  out  a  parol  contract  and  breach,  and  concluded  as  in  case; 
the  second  count  was  in  assumpsit:  Held,  on  demurrer  for  a  misjoinder  of 
counts,  that  the  conclusion  of  the  first  count  might  bo  rejected  a>  surplu. 
sage.     Pharr  &  Beck  v.  Bachelor.    237. 
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16.  In  an  faction  upon  a  verbal  contract,  time,  in  general,  forms  no'material  part  of 
the  issue;  therefore  one  time  may^  assigned  to  a  given  fact  and  another 
proved.  But  to  tolerate  this  latituoe  in  pleading,  tune  should  be  laid  under 
a  videlicit,  and  should  not  be  intrinsically  impossible,  or  inconsistent  with 
the  fact  to  which  it  relates.     Jbid. 

17.  In  pleading,  the  legal  effect  and  identity  of  the  contract  should  be  stated,  and 

any  variance  in  this  respect, /elating  to  the  promise  or  undertaking,  upon 
which  the  action  is  founded,  or  the  consideration  thereof,  will  be  fatal. 
Ibid. 

18.  Where  the  declaration  alleges,  that  the  plaintiff  was  prevented  from  perform- 
ing hid  part  of  the  agreement,  either  by  the  refusal  of  the  defendant  to  per- 
mit  him,  or  by  some  act  or  omission  on  his  part,  such  an  allegation  is  not 
sustained  by  proof,  that  the  contract  was  rescinded  by  mutual  consent,  and 
the  defendant  agreed  to  pay  the  plaintiff  for  his  services,  &c.;  but  the  modi- 
fied contract  should  be  declared  on.     Jbid. 

19.  A  plea  that  a  note  or  bond  was  given  without  any  consideration,  is  good  un- 

der our  statute.     Giles  v.  Williams,  use,  &c.     31 6. 

20.  A  plea  impeaching  the  consideration  of  a  bond  given  for  the  purchase  of 
land,  which  does  not  show  either  that  the  contract  has  been  rescinded,  or 
that  the  purchaser  has  lost  the  possession  of  the  land,  is  bad.     Ibid. 

21.  A  plea  alleging  that  a  "  bond  was  obtained  by  fraud,  covin  and  misreprc- 
senlalion  is  bad.  Even  in  this  State,  where  the  consideration  of  a  bond  may 
be  impeached,  the  facts  which  constitute  the  fraud  must  be  stated.     Ibid. 

22.  Where  the  instrument  sued  on  is  executed  by  one,  who  professes  to  be  an 
agent,  the  plaintiff  is  not  required,  under  our  statute,  to  prove  the  authority 
of  the  agent,  unless  that  fact  is  put  in  issue  by  a  plea,  verified  by  affidavit. 
The  statute  applies  as  well  to  corporations  as  to  individuals.  The  Trustees 
of  the  Gainesville  Female  Academy  v.  Brown.     326. 

23.  The  statute,  making  the  instrument  itself,  unless  questioned  by  plea,  evi- 
dence of  the  debt  or  duty  for  which  it  was  given,  there  was  no  necessity  on 
the  part  of  the  plaintiff,  in  the  absence  of  such  plea,  to  prove  the  considera- 
tion, or  that  the  contract  was  within  the  scope  of  the  legitimate  objects  of 
the  corporation.     Ibid. 

24.  Where  a  defendant  demurs  and  pleads  to  the  entire  declaration,  the  plea  be- 
ing posterior  in  the  order  of  proceeding,  operates  as  a  waiver  of  the  demur., 
rer.     Grigsby's  ex.  and  ext'x  v.  Nance.     347. 

25.  To  a  plea  of  non  claim,  it  is  proper  to  reply,  that  the  debts  sued  for  were  con- 

tracted in  the  states  of  Mississippi  and  Louisiana,  as  debts  contracted  out 
of  the  state  are  expressly  prohibited  from  the  operation  of  the  statute.  San- 
ford,  adm'r  v.  Wicks.     369. 

27.  To  a  plea  oi  plene  administravit,  it  is  proper  to  reply  that  on  a  certain  day 
before  the  commencement  of  tiie  suit,  and  on  divers  days  between  that  and 
the  day  of  pleading  the  plea,  defendant  had  assets  in  his  hands  suflicient  to 
pay  the  debt,  which  he  could  and  ought  so  to  have  applied.     Ibid. 

28.  The  plaintiff  claimed  the  slaves  in  question  under  a  bill  of  sale  which  his 
wife's  father  had  executed  and  delivered  to  her,  previous  to  her  marriage — 
the  defendant  claimed  the  blaves  under  the  will  of  the  father;  under  the  plea 
of  the  statute  of  limitations:  Held,  that  it  was  allowable  for  the  defendant 
to  show  the  nature  of  the  father's  possession,  and  that  it  was  adverse  to  the 
claim  set  up  by  the  plaintiff.     Williams  v.  Haney.     371. 

29.  A  plea  averring  that  the  note  in  suit  was  given  for  an  interest  in  two  lots  in 
the  townof  Dadeville — that  the  lots  were  in  the  first  instance  purchased  by 
one  W,  the  condition  of  the  sale  to  him,  being  that  the  title  was  not  to  be 
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made  until  the  payment  of  the  purchase  money — that  W  died  without  mak- 
ing full  payment ;  that  with  a  knowledge  of  these  facts,  the  plaintiff  fraudu- 
lently sold  the  lots  lotiie  defendant,  and  can  not  make,  or  obtain  to  be  made, 
a  title  therefor ;  and  that  the  defendant  has  not  now,  and  never  had,  posses- 
sion of  the  lots  :  Held,  to  be  bad.  1st,  because  a  plea  alleging  fraud,  must 
show  in  what  the  fraud  consists;  and  the  facts  stated  in  the  plea  are  no  evi- 
dence of  a  fraudulent  intention.  2,  When  tiie  contract  is  still  subsisting, 
it  is  no  defence  to  an  action  for  the  purchase  money,  that  the  defendant  is 
not  in  possession  of  the  land.  3,  While  the  contract  remains  in  force,  it  is 
no  defence  to  an  action  at  law,  for  the  purchase  money,  that  the  vendor 
can  not  make  a  title,  as  he  is  responsible  on  his  covenant  for  failing  to  make 
title.     Clay,  c<  aZ.  V.  Dennis,  use,  &c.     375. 

29.  When  a  plea  begins  as  an  answer  to  a  part  of  the  declaration,  and  is  in  truth 
nothing  more,  the  plainiifF  cannot  demur,  hut  must  take  judgment  by  nil 
dicit,  for  the  part  unanswered.  But  if  a  plea  profess  in  its  commencement 
to  answer  more  than  it  afterwards  answers,  and  the  part  unanswered  is  ma- 
terial, and  of  the  gist  of  the  action,  the  whole  plea  is  bad  on  general  demur- 
rer.    Deshler  v.  Hodges,  use,  &c.     509. 

30.  The  real  estate  of  an  intestate  was  sold  by  commissioners  under  the  order 
of  an  Orphans'  court,  and  a  note  taken  from  the  purchaser;-at  the  same  time 
it  was  agreed  between  the  commissioners  and  the  purchaser,  that  the  note 
should  be  paid  only  in  proportion  to  the  interest  it  should  afterwards  appear 
the  intestate  had  in  the  land;  a  suit  being  brought  in  equity  to  ascertain  tho 
intestate's  interest,  during  its  pendency,  an  action  was  brought  on  the  note, 
to  which  the  foregoing  facts  were  specially  pleaded  in  bar  :  Held,  that  the 
plea  was  bad  on  demurrer,  and  if  the  matter  was  available  as  a  defence,  it 
should  be  pleaded  in  abatement.  McKenzie  Si,  Curry  v.  McColl,  Judge. 
516. 

31.  When  no  special  venue  is  disclosed  in  an  action  on  a  bill  of  exchange,  the 
place  of  drawing  will  be  inferred,  on  demurrer,  to  be  that  stated  in  the  mar- 
gin of  the  declaration.     Moore  v.  Bradford.     550. 

32.  The  entering  of  a  nolle  prosequi  to  the  last  count  of  a  declaration,  does  not 
carry  with  it  the  breach  of  the  contract,  which  is  assigned  at  the  end  of  the 
declaration.     Ibid. 

33.  The  defendant  being  sued  on  the  exemplificotion  of  a  judgment,  rendered  in 
the  State  of  Mississippi,  pleaded  that  he  was  not  a  citizen  of  Mississippi;  was 
not  there  at  any  time  pending  the  suit,  nor  was  he  notified  of  jits  pendency 
by  the  service  of  process  or  otherwise,  and  that  he  did  not  appear  to,  or  de- 
fend the  same,  either  personally,  by  attorney  or  otherwise  :  Htld,  that  the 
plea  was  not  bad  on  demurrer,  that  if  there  was  any  thing  in  the  record 
which  would  estop  the  defendant  from  interposing  such  a  plea,  it  should 
have  been  replied.     Puckett  v.  Pope.     552. 

34.  A  plea  that  the  defendants  were  not  joint  administrator  and  administratrix, 
is  frivolous.     Elliott's  adm'x  v.  Eslava.     568. 

35.  An  estoppel  must,  in  general,  be  pleaded  ;  if  offered  in  evidence,  the  jury 
are  not  precluded  from  finding  the  truth  of  the  case.     Ibid, 

36.  Oyer  can  not  be  craved  of  any  writing,  which  is  not  the  foundation  of  the 
action.     The  Mayor,  &c.  of  the  city  of  Tuskaloosa  v.  Lacy,  et  al.  618. 

37.  When  the  condition  of  a  bond  is  to  perform  the  duties  of  treasurer,  under  a 
certain  ordinance  of  a  city  corporation,  and  the  ordinance  is  not  set  out, 
breaches  of  the  condition  can  not  be  shown,  without  averments  of  the  spe- 
cific duties  required  by  the  ordinance.    Ibid. 

See  Practice:  at  Law,  2,  14,  15. 
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See  Abatement,  1,  6. 

Sae'^Contract,  8. 

See  Garnishee,  4. 

See  Bills  of  Exchange  aud  Promissory  Noiei,  8. 

.See  Error,  and  Writ  of,  11,  18. 

See  Executors  and  Administrators,  6. 

See  Attachment,  10. 

See  Evidence,  31. 

See  Indorsement,  3. 

See  Corporation  and  By-Laws,  8. 

See  Partners  and  Partnership,  11. 
PRACTICE  AT  LAW. 

1.  The  expurgatory  oath  required  by  statute  [Aikin'a  Digest,  283,  §  127]  to  he 
taken  by'  the  defendant,  before  the  plaintiff  can  be  required  to  prove 
the  execution  of  a  written  instrument,  it  being  the  foundation  of  the  suit, 
only  revives  the  common  law,  so  far  as  to  affect  the  particular  case,  and 
does  not  impose  on  the  plaintiff  the  necessity  of  proving  his  case  more  fully 
than  required  by  the  common  law.     Jones  v.  Rives.     11. 

2.  Where  a  note  is  executed  b}'  one  partner  during  the  existence  of  the  firm,  its 

effect,  prima  facie,  is  to  bind  all  the  members,  and  this  prima  facie  intend- 
ment  is  not  done  away  by  a  plea  that  the  note  was  executed  by  one  of  the 
partners  for  his  sole  and  individual  debt.  The  onus  of  proof  of  the  consido- 
ration  of  a  promissory  note,  cannot  be  thrown  on  the  plaintiff  by  any  mode 
of  pleading.     Ibid, 

3.  According  to  the  modern  practice,  oyer  is  not  demandable  of  a  record,  unleps 

it  be  of  a  deed  enrolled,  letters  of  administration,  &,c      Chiles  v.  Beal.    26. 

4.  The  proper  mode  of  taking  advantage  of  a  misrecital  of  a  record  in  pleading, 
is,  bj'  the  plea  of  nwZ  tiel  record,  concluding  with  a  prayer  that  the  same 
maybe  inspected  by  the  court.  A  demurrer  in  such  case,  would  not  avail 
the  defendant,  because  the  record  misrccited,  does  not  become  a  part  of  the 
proceedings  in  the  cause,  until  it  is  made  such  by  bill  of  exceptions.     Ibid. 

5.  A  declaration  describing  a  promissary  note  as  bearing  date  in  November, 

1836,  and  payable  on  the  1st  day  of  March,  eighteen  hundred  and  twenty, 
nine,  meaning  thirty.nine,  must  be  considered  as  containing  a  sufScient 
cause  of  action,  after  a  judgment  by  default.  Cater  and  Greening  v.  Hun- 
ter, adm'rs.     30. 

6.  The  defendant  omitting  to  plead  to  such  a  declaration,  thereby  admits  the 
cause  of  action  as  stated,  and  the  damages  may  be  ascertained  by  the  clerk, 
without  the  intervention  of  a  jury.     Ibid. 

7.  An  appearance  by  the  defendant  in  a  suit,  commenced  by  attachment,  will 
have  the  same  effect  as  a  waiver,  as  it  would  have  in  a  suit  commenced  in 
the  usual  mode.     Burroughs  v.  Wright.    43. 

8.  A  motion  to  quash  or  set  aside  process,  is  always  addressed  to  the  discretion 
of  the  court,  and  though  such  amotion  may  be  entertained,  yet  its  refusal 
cannot  be  examined  on  error.  This  court  will  not  examine  the  refusal  of  an 
inferior  court  to  quash  an  attachment.     Reynolds  v.  Bell.     57. 

9.  All  the  defendants  to  a  cause  constitute  but  one  party,  and  in  a  civil  cause, 
are  entitled  to  but  four  peremptory  challenges.  It  would  therefore  be  irregu- 
lar to  permit  a  further  peremptory  challenge ;  but,  if  the  cause  was  tried  by 
an  impartial  jury,  such  irregularity  would  not  be  available  on  error.  Bibb, 
Judge,  &.C.  v.  Reid  &  Hoyt.    88. 

10.  On  a  contract,  for  the  payment  of  eight  dollars  per  acre,  rent  for  a  lot  of 
ground  suppoied  to  contain  ten  acres,  more  or  less,  a  final  judgment  can  not 
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be  rendered  by  default  for  the  rent  of  ten  acres,  but  a  writ  of  inquiry  must  be 
executed.     Driver  and  Shelly  v.  Spence.     98. 

11.  The  sheriff"  returned  the  writ  executed  on  one  defendant ;  as  to  the  other  de- 
fendant, there  was  an  acknowledgment  of  service  indorsed  on  the  process, 
and  subscribed  with  his  name,  but  lliere  was  no  proof  of  its  genuineness — 
Held,  that  a  judgment  by  default,  against  both  defendants,  was  irregular. — 
Jbtd. 

12.  When  two  persons  were  garnisheed  as  co-partners,  and  appeared  and  answer- 
ed, and  the  judgmeht  was  afterwards  rendered  against  one,  as  surviving 
partner,  this  court  will  presume  the  necessary  proof  was  made,  in  the  court 
below,  of  the  death  of  one  of  the  firm.  Gaines  v.  Beirne  &  McMahon.    114. 

13.  A  promise  in  writing,  by  N  and  A  to  R,  to  discharge,  pay,  and  satisfy  cer- 
tain debts  due  by  R  and  A,  as  partners,  is  not  within  the  act  of  1818,  author- 
i^.ing  a  discontinuance,  when  the  writ  is  not  executed  upon  all  the  defendants, 
and  therefore,  a  discontinuance  in  such  case,  as  to  one,  is  a  discontinuance  of 
the  action.     Norwood  v.  Rossiter.     134. 

14.  W  M  declared  as  '*  administrator,"  without  designating  the  estate  on  which 
ho  had  administered,  and  disclosed  as  the  cause  of  action,  the  indorsement 
of  a  promissory  note  by  the  defendant  to  the  plaintiff;  upon  the  cause  being 
called  for  trial,  W  S  P,  administrator  de  bonis  non  of  J  G,  deceased,  was 
made  a  plaintiff,  instead  of  W  M — Held,  that  the  declaration  was  by  W  M, 
individually,  and  the  administrator  of  a  third  person  could  not  be  substitu- 
ted as  a  plaintiflT.     Curry  &  Co.  v,  Paine,  adm'r,  &c.     154. 

15.  Where  it  is  proposed  to  revive  a  suit  in  the  name  of  an  administrator  as  plain- 
tiff, the  defendant  may  require  the  production  of  the  letters  of  administration; 
but  if  he  pleads  the  general  issue,  he  can  not  require  them  to  be  adduced  to 
thejury.     Ibid. 

16.  The  plaintiff  moved  to  strke  out  two  of  defendant's  pleas,  and  took  issue  on 
one;  the  defendant  moved  forjudgment  on  the  pleas  not  replied  to  ;  the  court 
did  not  decide  upon  either  of  the  motions,  and  the  case  was  tried  on  the  is- 
sue— Held,  that  as  the  pleas  were  not  mere  nullities,  though  they  were  de. 
murruble,  the  refusal  to  strike  them  out,  on  motion,  or  to  put  the  plaintiff  to 
his  demurrer,  was  an  error,  under  our  practice,  of  which  the  defendant 
might  avail  himself.  Sadler,  surviving  partner,  &.c.  v.  Fisher's  adm'rs   200. 

17.  Impertinent  matter,  foreign  to  the  cause,  need  not  be  proved ;  but  Semble, 
an  immaterial  averment  must  be  proved,  where  the  subject  of  it  is  a  record, 
a  written  instrument,  or  perhaps  an  express  contract,  otherwise,  there 
might  be  a  variance  between  the  pleading  and  the  proof.  Pharr  &  Beck  v. 
Bachelor.     237. 

18.  Since  the  passage  of  the  act  of  1839,  "  to  abolish  attornies  fees  in  certain 

cases,"  it  is  not  allowable  to  render  a  judgment  by  default  at  the  appearance 
term,  without  the  defendant's  consent.     O'Neal  v.  Garrett,  use.  &c.     276. 

19.  Where  the  plaintiff  prevails  upon  a  demurrer  to  a  plea  in  abatement,  the 
judgment  is  not  final,  but  that  the  defendant  answer  over.  Cravens  &  Jus- 
tiss  v.  Bryant.     278. 

20.  The  oath  which  the  act  of  23d  December,  1837,  to  obtain  the  testimony  of  a 
party  to  the  suit,  requires  to  be  made  of  the  materiality  of  the  testimony 
sought  to  be  obtained,  may  be  made  by  a  stranger  to  the  suit,  and  therefore 
sufficient  if  made  by  the  attorney  of  the  party.  Young  v.  The  adm'rs  of 
McLemore.     295. 

21.  The  failure  of  the  defendant  to  answer  interrogatories  thus  filed,  would  au- 

thorize  a  judgment  by  default  against  him,  and  be  an  admission  that  the 
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plaintiff  was  entitled  to  some  damages;  but  judgment  final  could  not  be  ren- 
dered without  the  intervention  of  a  jury,  except  for  nominal  damages,  in  a 
case  where  the  clerk  could  not  compute  the  damages.     Ibid, 

22.  Under  the  act  of  1839,  whi^h  allows  the  oath  of  the  plaintiff  to  be  received  in 
suits  upon  accounts  not  exceeding  one  hundred  dollars,  the  deposition  of  the 
plaintiff  may  be  taken,  under  circumstances  that  will  autliorise  the  taking 
the  deposition  of  any  other  witness.     Moore  v.  Hatfield  &  Smjth.     442. 

23.  A  judgment  is  never  arrested  for  extrinsic  matter,  not  appeariag  on  the  record 
itself.     Williamson  &.  Daniel  v.  The  Branch  Bank  at  Montgomery.     504. 

24.  Upon  the  margin  of  the  judgment  entry,  the  suit  was  stated  against  the  de- 
fendants in  the  firm  name  ;  the  process  had  been  served  on  one  of  the  defen- 
dants, and  he  only  pleaded ;  the  judgment  recites  that  the  parties  came  by 
their  attornies,  and  the  jury  were  empannelled  to  try  the  issue  joined — 
Held,  that  the  reasonable  inference  is,  that  they  only  .appeared  who  were 
parties  to  the  issue  tried.  Callin,  Peeples  &  Co.  v.  Gilders,  ex'r  &  ex'rx* 
536. 

25  Where  fhere  are  two  defendants,  only  one  of  whom  is  served  with  process, 
and  pleads,  and  the  judgment  entry  recites  that  the  parties  came  by  their  at- 
tornies,  and  thereupon  came  a  jury,  &c.  it  will  be  intended  that  they  only 
came  who  had  made  up  an  issue  to  be  tried  by  jury,     Puckett  v.  Pope.  552. 

26.  Where  a  judgment  final,  was  rendered  for  the  defendant  on  demurrer  to  se* 
veral  pleas  in  bar,  such  a  judgment  put  an  end  to  the  suit,  and  if  the  cause  is 
afterwards  tried  on  the  general  issuf,  the  judgment  will  not  be  reversed  for 
an  error  in  the  exclusion  of  evidence*      Ibid. 

27.  A  married  woman,  whose  husband  has  abjured  the  State,  and  who  since 
that  event  has  traded  as  a  feme  sole,  and  taken  notes  in  her  own  name,  may 
sue  for  and  recover  the  amount.     Arthur  &  Corprew  v,  Broadnax     557. 

28.  A  petition  under  the  act  of  1822,  by  an  executor  or  administrator,  for  an  order 

to  sell  the  real  estate  of  his  testator,  or  intestate,  should  particularly  state 
which  of  the  heirs  are  of  age,  and  which  are  infants,  or  femes  covert.  The 
heirs  of  Griffin  v.  Griffin's  ex'r.     623. 

29.  It  is  competent  for  a  court  to  correct,  or  set  aside  an  entry  at  the  term  at 
which  it  was  made,  but  this  cannot  be  done  at  a  subsequent  term,  upon  a 
mere  allegation  that  an  improper  entry  had  been  made  by  the  neglect  or  in- 
advertence of  the  clerk.     Holloway  V.Washington.     668. 

30.  The  act  of  February,  1839,  "  to  abolish  attornies  fees  in  certain  cases,"  in. 
hibits  the  rendition  of  a  judgment  in  an  action  brought  for  the  collection  of 
money,  at  the  appearance  term  :  unless  it  be  by  express  consent.  Dupree 
&  Hampton  v.  Smith.     736. 

31.  An  insufficient  writ,  or  one  which  is  variant  from  the  declaration,  can't  bo 
reached  by  a  demurrer,  or  on  error.     Palmer  v.  Lesne.     741. 

32.  Semble,  to  authorise  the  court  to  adjudge  that  the  discontinuance  of  a  suit  as 
to  one  of  several  joint  defendants,  where  the  case  does  not  come  within  tho 
act  of  1818,  is  a  discontinuance  of  the  action,  it  is  not  enough  that  the  ob- 

'  jection  to  the  discontinuance  is  shown  by  the  writ  alone.     Ibid. 

33.  A  court  may,  in  the  exercise  of  its  discretion,  award  a  new  trial,  but  it  can- 

not order  a  non-suit,  or  discontinuance,  upon  the  ground  that  the  declaration 
is  variant  from  the  writ,  where  the  variance  is  not  regularly  brought  to  its 
view  by  the  pleading.     Ibid. 

See  Evidence,  2. 

See  Error,  and  Writ  of,  1,  2,  5,  7, 10, 18, 19,  20. 

See  Gaming,  1. 

See  Garnishee,  5,  6. 
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iSee  Inlendmcnts  end  Legal  Presumptions,  1,  3,  7, 8,  9. 

See  Justice  of  the  Peace,  1 . 

See  Bonds,  4. 

See  Right  of  Property,  trial  of,  3, 4. 

See  Abatement,  3. 

See  Contract,  8. 

See  Process,  2, 4,  8. 

See  Judgment  and  Decree,  8. 

.See  Pleading,  24. 

See  Executors  and  Administrators,  3. 

Sec  Partners  and  Partnership,  7. 

See  Summxiry  Proceedings,  12. 

See  Scire  Facias,  4. 

See  Statute  of  Limitations,  1,  5. 

See  Amendment,  2, 3. 

See  Indorsement, 2, 3, 

See  Guardian  and  Ward,!.- 
PRACTICE  IN  CHANCERY. 

1.  Exhibits  to  a  bill  may  be  proved  vita  voce,  at  the  Clearing :  Therefore,  when 
,a  cause  is  submitted  for  a  decree,  on  the  bill,  answer  and  exhibits,  and  a  de- 
cree,  made  thereon,  this  court  will  presume  that  the  exhibits  were  proved 
tefore  the  Chancellor.     Pierce,  cfaZs.  v.  Prude  &  Russell.     65. 

2.  An  order  made  upon  a  bill,  intended  as  a  bill  of  review,  which  suspends  pro- 
ceedings on  the  decree,  in  the  original  cause,  ceases  to  be  operative  after 
such  bill  is  dismissed  for  want  of  equity.     Hogan  v.  Davis  and  wife.     70. 

3.  As  a  general  rule,  the  answer  of  one  defendant,  in  a  cause  in  chancery,  is 
not  evidence  against  his  co-defendant.     Taylor  v.  Roberts.     83. 

4.  A  matter  may  be  referred  to  the  master,  and  his  report  made  and  confirmed, 
all  at  the  same  term  of  the  court.     Ibid. 

5.  Where  a  bill  is  improperly  dismissed,  at  the  hearing,  as  to  one  defendant, 
and  a  decree  rendered  against  another,  the  complainant  may  reverse  the  or- 
der of  dismissal  on  writ  of  error.     Ibid. 

€.  In  a  suit  in  chancery,  in  which  tlic  corporation  of  the  city  of  Mobile  is  de- 
fendant, a  service  of  the  subposna  on  the  Mayor  of  the  city  would  be  suffi- 
cient ;  but  the  return  of  the  sheriff,  that  he  had  executed  it  on  H.  Chamber- 
laine.  Mayor  of  the  city  pf  Mobile,  is  not  proof  that  Chamberlaine  is  the 
Mayor.     Lyon,  et  als.  v.  Lorant  «Szi  Krebs,  adm'rs.     151. 

7.  The  facts,  as  to  which  a  discovery  is  sought,  and  the  action  of  the  court  de- 
manded, must  be  stated  with  reasonable  certainty  and  precision,  and  the  al- 
legations be  direct  and  positive,  and  not  uncertain  and  inconclusive,  befora 
the  defendant  can  be  called  on  to  answer  them.  Spcnce  v.  Duren,  et  als. 
251. 

8.  An  appeal  will  not,  in  general,  lie  from  an  interlocutory  order  in  chancery ; 
yet  if  such  an  order  will  finally  afTect  the  merits  of  the  case,  or  deprive  the 
party  complaining  of  it,  of  any  benefit  he  may  have  at  the  final  hearing,  an 
appeal  is  allowable.     Kennedy's  heirs  and  ex'rs  v.  Kennedy'p  heirs.    434. 

9.  Where  a  decree  is  rendered,  disposing  of  the  entire  merits  of  the  controver- 

sy, and  a  reference  is  made  to  the  master  to  report  upon  certain  matters  as 
the  basis  of  the  definitive  action  of  the  court,  it  is  competent  for  the  chan- 
cellor to  direct  a  special  report  to  be  made  upon  some  particular  part  of  the 
Case,  and  to  confirm  it,  before  the  master  has  closed  his  examination  upon 
the  matters  referred.  Ibid. 
55 
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10.  Where  the  complainants  allege  that  the  contract  by  which  the  defendant 
acquired  the  conveyance  of  land  was  founded  on  a  gaming  consideration, 
and  the  defendant  denies  it  in  his  answer,  the  allegation  may  be  sustained 
by  the  testimony  of  witnesses.     Fenno,  et  al.  t.  Sayre  &  Converse.     458. 

11.  Where  a  bill  for  an  injunction  is  not  regularly  verified  by  affidavit,  and  its 
allegations  are  denied  upon  information  and  belief  only,  the  injunction  should 
not  be  unconditionally  dissolved  for  the  insufficient  verification,  but  the 
chancellor  should  direct  that  the  complainant,  or  some  one  acquainted  with 
the  facts,  should  verify  the  bill  in  a  reasonable  time,  and  default  thereof,  the 
dissolution  be  absolute.     Calhoun,  by  her  next  friend,  v.  Cozens,  et  al.    498, 

12.  Where  the  allegations  of  the  bill  for  an  injunction  are  positive,  but  the  an- 
swer is  a  mere  denial  of  them,  upon  information  or  belief,  the  answer  does 
not  warrant  the  dissolution  of  the  injunction.     Ibid. 

13.  The  prosecution  of  a  writ  of  error  from  a  decree  of  the  chancellor,  dismis- 
sing a  bill,  by  which  a  judgment  at  law  had  been  enjoined,  does  not  rein- 
state the  injunction  and  supersede  the  issuance  of  an  execution,  on  the  judg- 
ment at  law,  although  a  bond  be  given  with  sureties  for  the  prosecution  of 
such  writ  of  error  in  double  the  amoant  of  the  judgment  at  law.  Boren, 
et  al.  V.  Chisholm.     513. 

See  Chancery,  5,  6,  8, 9,  23,  24,  25,  26,  27,  32. 
PRINCIPAL  AND  AGENT. 

1.  When  a  note  is  deposited  with  a  Bank  for  collection,  and  no  Epecial  agree.* 
ment  is  made,  the  contract  to  be  implied,  is  one  of  agency;  and  no  other  du- 
ties are  imposed  by  law,  on  a  Bank,  different  from  those  imposed  on  any 
other  agent.  The  first  duty  of  an  agent,  in  such  a  case  is,  to  follow  his  in- 
structions ;  if  none  are  given,  it  is  his  duty  to  present  the  note  at  the  time 
and  place  fixed  for  payment;  or  if  no  place  is  designated,  to  use  due  dili- 
gence to  make  a  demand ;  if  payment  is  refused,  it  is  then  his  duty  to  give 
immediate  notice  to  his  principal,  that  he  may  take  the  measures  necessary 
for  his  own  security.  These  duties  are  imposed  by  the  general  law  of  a- 
gency ;  but  others  may  arise  out  of  local  laws ;  as  if  damages  are  given 
on  the  protest  of  a  note  ;  or  if  a  protest  is  essential  to  fix  the  liabilities  of 
other  parties.    The  Bank  of  Mobile  v.  Iluggins,  adm'r  of  Vedder,  &c.  206. 

2.  In  the  absence  of  any  local  custom,  it  is  not  incumbent  on  the  agent  to  no- 
tify the  indorsers,  unless  he  is  directed  by  his  principal  to  do  so;  nor  to  cause 
the  note  to  be  protested,  unless  this  is  necessary  to  fix  the  liability  of  other 
parties,  or  to  give  his  principal  some  advantage,  which,  otherwise,  the  law 
would  not  accord  to  him.     Ibid. 

3.  An  agent,  in  case  of  neglect  of  duty,  is  liable  to  nominal  damages  upon  the 
breach  of  his  contract,  and  if  any  loss  has  been  sustained  by  the  principal, 
in  consequence  of  the  neglect,  he  is  liable  to  the  actual  loss  incurred,  but 
not  to  any  greater  extent.     Ibid. 

4.  The  discharge  of  a  solvent  party  to  a  note,  in  consequence  of  an  act  of  ne- 
gligence, by  the  agent,  is  not  an  actual  loss,  when  there  are  oth  er  solvent 
parties,  who  remain  bound  to  the  principal;  and  it  rests  with  the  principal  ta 

.  show,  before  ho  is  entitled  to  recover  the  amount  of  the  note  as  damages, 
that  the  parties  who  remain  bound  to  him,  are  unable  to  pay.     Ibid, 

5.  An  agent  is  not  liable  for  an  omission  to  notify  the  indorsers  of  a  note,  de- 
posited with  him  for  collection,  unless  he  is  instructed  to  do  so  ;  or  unless  he 
omits  to  inform  his  principal  of  the  default.      Ibid. 

C.  When  a  note  is  withdrawn  by  tho  owner  from  the  Bank,  where  it  was  de- 
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posited  for  collection,  the  Bank  is  not  discharged  from  its  liability  to  dama. 
ges,  if  it  has  omitted  to  give  notice  to  the  principal,  of  the  non-payment. 
Ibid. 

7.  When  a  note  is  deposited  with  a  Bank  for  collection,  and  an  entry  is  made 
on  the  Bankbook  of  the  depositor,  the  contract  of  agency  is  not  waived  or 
rescinded,  by  cancelling  the  entry  in  the  Bank  book.  The  only  effect  of 
such  a  cancellation  is,  to  show  that  the  note  has  been  returned  to  the  depos. 
iter,  who  is  authorised  to  deal  with  it  as  ho  pleases.     Ibid. 

8.  A  warehouse-man  is  an  agent  of  the  party  storing  goods  with  him  merely 
for  the  purpose  of  taking  care  of  them,  and  a  notice  to  him  by  one  who  has 
made  a  contract  for  them,  that  he  will  not  receive  them,  is  no  notice  to  the 
seller.     Magee  v.  Billingsley.     680. 

See  Evidence,  30;  33. 
See  Partners  and  Partnership,  8. 
PROCESS. 

1.  The  acknowledgement  of  service  of  process,  indorsed  thereupon,  subscribed 
with  the  name  of  the  defendant,  and  attested  by  the  clerk,  does  not  author- 
ise the  rendition  of  a  judgment  by  default,  unless  the  acknowledgement,  or 
signature  is  proved,  or  admitted  in  court  to  be  genuine.  O'Neal  v.  Garrett, 
use,  &c.  276. 

2.  Quere?  Is  the  failure  'to  discontinue  in  the  primary  court,  against  a  defend- 
ant not  served  with  process,  objectionable  on  error,  where  the  judgment  ia 
only  rendered  against  the  party  on   whom  the  writ  was  served.     Ibid. 

3.  Where  one  of  two  partners  to  a  writ  sued  out  against  the  firm,  acknowledge 
ed  service  of  the  writ,  thus — "  I  hereby  acknowledge  service  of  the  within 
original  writ,  waiving  copy ;  signed,  Thomas  S.  Clark,  one  of  the  firm  of 
Clark  &-  Law" — Held,  that  this  was  not  an  acknowledgement  of  service  of 
the  writ  on  behalf  of  the  firm.  Clark's  adm'rs  v.  Stoddard,  Miller  &  Co. 
3G6. 

4.  Where  there  are  several  joint  executors  or  administrators  within  the  State, 
all  must  be  served  with  process,  and  discontinuance  entered  as  to  one,  upon 
whom  process  is  not  served,  will  be  a  discontinuance  of  the  action.  Caruth- 
ers  &  Kinkle  v.  Mardis'  adm'rs.     599. 

5.  Process  intended  to  be  executed  by  the  coroner  should  be  directed  to  him 
eo  nomine;  but  where  a  writ  directed  to  the  sheriff  is  executed  by  the  coro- 
ner, it  will  be  intended,  after  a  judgment  by  default,  that  the  direction  was 
proper,  and  the  process  received  by  the  sheriff;  and  as  the  duties  of  sheriff, 
in  the  event  of  a  vacancy  in  the  ofHce,  are  devolved  upon  the  coroner  by 
statute,  that  the  contingency  had  happened  and  the  process  was  received  by 
the  coroner  from  the  sheriff's  office.     Adamson  v.  Parker,  et  al.     72  7. 

G.  A  coroner  in  discharging  the  duties  of  sheriff,  may  appoint  a  deputy  ;  and 
where  a  writ  is  returned  "  executed,  H.  J.  P.  cor.  by  R.  E."  the  rea  sonable 
inference  is,  that  R  E  was  authorised  to  act  for  the  coroner.      Ibid. 

7.   Where  a  writ  issues  otherwise  than  prescribed  by  law,  it  must  be  abated  on 

the  plea  of  defendant.  Ibid. 
8.  A  writ  issued  against  two  defendants,  and  was  returned  executed  generally, 
but  there  was  another  return,  certifying  that  one  of  the  defendants  was  not 
found  ;  a  second  writ,  similar  to  the  first,  was  issued  returnable  to  the  next 
term,  and  executed  on  the  defendant  not  previously  served.  At  an  adjourn, 
ed  term,  holden  about  three  months  after  the  second  writ  was  served,  a 
judgment  was  rendered  against  the  defendants  by  their  omission  to  gainsay 
the  action :  Held,  that  the  first  writ  was  not  executed  on  both  the  defendants; 
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that  the  term  to  which  the  second  was  returnable,  was  the  appearance  term^ 
and  that  at  which  the  judgment  was  rendered  was  a  mere  continuation  of 
it.    Dupree  &  Hampton  V.  Smith.    736. 

See  Practice  at  Law,  11,  31,  32,  33. 
See  Executors  and  Adtninistrators,  4. 
See  Partners  9nd  Partnership,  7. 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.    Upon  a  trial  of  right  of  property,  the  claimant  cannot  question  the  valid'ily 

of  the  judgment  or  regularity  of  the  execution.    Harreli  v.  Floyd  and  wife. 

IG. 
2,   Whenever  a  claim  to  property  levied  on,  has  been  interposed  in  due  form, 

the  constable  is  released  from  damages  at  the  suit  of  the  claimant.    Murray, 

adm'rv.  Ezell.     148. 

3.  Where  a  case,  of  the  trial  of  the  right  of  property,  is  removed  from  a  justic* 
of  the  peace  to  the  county  or  circuit  court,  on  the  trial  of  the  appeal,  the 
execution  is  admissible  evidence,  without  producing  the  judgment.     Ibid. 

4.  Although  the  claimant  of  property  is  inhibited  from  withdrawing  his  claim, 
the  plaintiff  in  execution  may  submit  to  a  non-suit.     Ibid.  , 

5.  In  a  case  where  property  levied  on  is  claimed,  and  after  trial  is  subjected  to 
the  payment  of  the  execution,  by  the  verdict  of  a  jury,  which  also  assesses 
damages  for  the  frivolous  claim,  it  is  irregular  to  render  judgment  against 
the  claimant  for  the  debt,  damages  and  costs,  to  be  levied  on  the  property  sub- 
jected ;  but  such  a  judgment  can  not  be  reversed  at  the  instance  of  tJje 
claimant,  because  he  is  not  injuriously  affected  by  the  irregularity.  Lee  v. 
Bryan.    278. 

SALE  OF  CHATTELS. 

1.  It  is  a  general  rule  of  the  common  law,  that  by  the  mere  contract  of  sale, 
the  property  in  the  thing  sold,  passes  to  the  vendee,  yet  he  is  not  invested 
with  a  right  to  the  possession,  if  no  credit  was  agreed  upon,  until  the  piice 
is  paid  or  tendered.     Magee  v.  Billingley.     G79. 

2.  Where  the  sale  is  perfect,  the  goods  are  placed  at  the  buyers  risk,  even  be- 
fore delivery,  and  if  they  perish  without  the  sellers  fault,  the  purchaser  is 
bound  to  pay  the  agreed  price.     Ibid. 

3.  Goods  are  not  transferred  to  the  vendee  by  the  contract  of  sale,  if  any  mate- 
rial  acts  remain  to  be  done  before  delivery,  to  distinguish  them,  or  ascertain 
their  price;  or  where  a  sale  is  made  subject  to  the  condition  of  weighmg, 
counting  or  measuring,  the  property  does  not  vest  in  the  buyer  until  the 
goods  are  weighed,  counted  or  measured.     Ibid. 

4.  Upon  a  sale  of  goods  by  sample,  there  is  an  implied  warranty  by  the  seller 
that  the  bulk  of  the  commodity  is  equal  in  quality  to  the  sample  exhibited  to 
the  buyer ;  and  if  it  docs  not  correspond,  the  purchaser  may  refuse  to  re- 
ceive it,  or  if  received,  he  may  return  it  in  a  reasonable  time,  allowed  for  ex- 
amination, and  thus  rescind  the  contract. — But  if  he  keep  the  goods  and  use 
Ihcm  as  his  own  after  tjme  allowed  for  inspection,  he  cannot  repudiate  the 
purchase,  though  he  may  maintain  an  action  for  a  blreach  of  the  implied  war- 
ranty.   Ibtd. 

5.  Where  goods  are  sold  by  sample,  the  properly  passes  immediately  to  the  vcn- 
dee,  if  the  performance  of  no  act  is  stipulated  by  cither  party  as  a  condition 
precedent,  and  the  loss  resulting  from  their  destruction  must  be  borne  by 
him,  if  they  were  of  the  quality  indicated  by  the  sample;  if  they  were  not  of 
that  quality,  their  destruction  cannot  deprive  hira  of  the  right  of  repudiating 
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the  contract,  where  a  reasonable  time  had  not  elapsed  for  examination,  nor 
can  it  revive  thai  right,  if  such  time  had  passed  previous  to  their  loss.     Ibid. 

6.  Where  a  contract  is  made  for  sale  of  cotton  stored  in  a  warehouse,  and  an 
order  given  to  the  purchaser,  addressed  to  the  warehouse-man,  directing  the 
latter  to  deliver  to  him  the  cotton,  the  prima  facie  inference  is,  that  the 
seller  intended  to  part  with  the  property  and  possession  to  the  buyer.     Ibid. 

C.    An  agreement  was  entered  into  to  purchase  an  entire  crop  of  cotton,  with- 
out reference  to  quantity,  (then  in  a  warehouse  where  the  contract  was  made) 
at  an  agreed  sum  per  pound,  all  of  which  had  been  weighed  by  a  public 
weigher  within  seven  days  preceding;  the  price  was  to  be  paid  when  called 
for,  within  a  few  days,  and  an  order  on  the  warehouse-man  was  given  to  tho 
purchaser:  Held,  that  weighing  was  not  annexed  by  the  parties  as  a  term 
of  the  contract  necessary  to  complete  the  sale,  and  the  law  would  not  imply 
it  in  the  absence  of  proof  showing  it  was  contemplated,  inasmuch  as  it  was 
not  necessary  to  ascertain  the  aggregate  suai  to  be  paid.     Ibid. 
See  Contract,  15. 
See  Principal  and  Agent,  8. 
BplRfi  FACIAS. 

l.~Although  a  scire  facias  may  not  have  lain  at  common  law,  to  revive  a  judg- 
ment in  a  personal  action,  where  no  execution  had  issued  thereon  within  a 
year  and  day  after  its  rendition,  yet  the  long  continued  practice  in  this  State, 
of  thus  reviving  such  judgments,  before  our  statute  upon  this  subject,  tacitly 
modified  the  common  law.  ■  Elliott  v.  Mayfield  and  wife.  223. 
■  2.  Upon  the  return  of  an  original  scire  facias,  "  not  found,"  an  order  was 
made  for  the  issuance  of  an  alias  sci.  fa.  and  thereupon,  a  writ  issued  in  form 
an  original,  with  the  words  "alias  sci  fa."  written  at  its  head — Held,  that 
it  might  be  regarded  as  an  alias  writ;  and  that  the  defect  was  one  of  form, 
amendable  (under  the  statute)  on  motion.     Ibid. 

3.  A  scire /acifls  to  revive  a  decree  of  the  Orphans'  court,  called  upon  the  de- 
fendant to  show  cause,  why  tho  decree  should  not  be  revived.  &c.  it  was 
adjudged  that  the  plaintiffs  have  execution  of  the  decree,  &c. — Held,  tliat 
the  order  or  decree  upon  the  scire  facias  was  unobjectionable.     Ibid. 

A,  The  death  of  the  defendant,  J.  K,  was  suggested  of  record,  and  a  scire  facias 
directed  to  issue  to  his  representatives,  without  naming  them,  or  ch-iracter- 
izingthem  as  executors  or  administrators ;  a  sci  fa.  issued,  describing  R.  L. 
W.  and  W  R.  H  as  executors,  and  was  served  on  them,  but  they  were  not  for- 
jnally  made  parties.  The  cause  in  the  margin  of  the  judgment,  is  thus  sta- 
ted— "  Robert  Geddea  &  Co.  v.  Joshua  Kennedy's  ex'rs,"  and  the  entry  re- 
cites  that  the  parties  came  by  their  attornies,  and  thereupon  came  a  jury, 
&.C.  the  judgment  is,  that  the  plaintiffs  recover  against  the  defendants,  to  be 
levied  of  the  goods,  &c.  of  J.  K,  deceased,  in  the  hands  of  R.  L.jW  and  W  R 
II,  his  executors,  to  be  administered :  Held,  ihat  the  judgment  and  its  re. 
citals  was  a  waiver  of  all  informality,  and  equivalent  to  an  express  assent  to 
bo  made  defendants.    Kennedy's  ex'rs  v.  Geddes  &  Co.    581. 

$ET-OFF. 

1.  A  debt,  to  be  the  subject  of  a  set-off,  must  be  a  subsisting  demand  at  tho 
time  of  the  commencement  of  the  suit.     Cox  v.  Cooper.     256. 

2.  A  surely  who  pays  the  debt  fot  which  he  is  bound,  after  the  commencement 
of  a  suit  against  him,  for  the  recovery  of  a  debt  which  he  owes  in  his  own 
right,  cannot,  in  such  action,  set-off  the  debt  thus  paid  by  him,  as  tho  sure- 
ty of  the  plaintiff.    Ibid. 
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3.  When  a  motion  is  made,  in  the  mode  provided  by  statute,  against  a  justice  of 
the  peace,  for  a  refusal  to  pay  over  money  collected  by  him,  in  his  official 
capacity,  he  will  not  be  permitted  to  set.ofF  costs  due  to  him  in  other  cases, 
for  the  payment  of  which  the  plaintiff  may  be  liable.  Harper  v.  Howard. 
284. 

4.  A  note  made  negotiable  and  payable  at  Bank,  is  not  subject  to  off-set  in  the 
hands  of  a  bona  fide  indorsee,  who  has  acquired  it  previous  to  maturity,  al- 
though it  has  never  been  negotiated  at  the  Bank  where  it  is  made  payable. 
McDonald  v.  Husted.    897. 

See  Evidence,  S5. 
See  Statute  of  Limitations,  2. 
SHERIFF  AND  SURETIES. 

1.  On  a  motion  against  a  sheriff,  suggesting  that  by  due  diligence,  the  money 
due  on  an  execution  could  have  been  made,  a  traverse  of  the  allegations  of 
the  suggestion,  would  be  an  issue  under  the  statute.  Hallett  v.  Lee  and 
others.    28. 

2.  The  sheriff  may  plead  to  such  a  suggestion  any  matter  in  excuse  or  avoid- 

ance, which  would  negative  the  allegation  of  want  of  proper  diligence. — 
Ihid.  f.) » 

3.  A  plea,  which  merely  states  that  the  execution  was  levied  a  short  time  be- 
fore the  return  day,  a  delivery  bond  taken  and  returned  forfeited,  without 
showing  a  sufficient  excuse  for  the  delay,  is  bad.     Ibid. 

4.  It  is  the  duty  of  the  sheriff  to  provide  himself  with  a  sufficient  number  of 
competent  deputies  to  enable  him  to  execjito  the  mandates  of  the  court  with- 
in the  time  proscribed  by  law.     Ibid. 

5.  The  payment  of  an  execution  to  a  sheriff,  on  the  first  day  of  the  term  of 
the  court  to  which  it  is  returnable,  is  unauthorised ;  and  if  the  money  is  re- 
tained by  the  sheriff,  the  plaintiff  can  not  recover  of  him  and  his  sureties,  on 
motion,  for  the  failure  to  pay  it  over,  on  demand.  The  Farmers'  Bank  of 
Chattahoochic  v.  Reid,  sheriff,  &c.  and  Benson,  his  surety.     299. 

6.  Under  the  act  of  1841,  "  the  more  effectually  to  enforce  the  performance  of 
the  duties  of  sheriffs,"  it  is  not  necessary,  in  a  motion  against  the  sureties  of 
the  sheriff,  to  show  that  the  sheriff  has  been  notified  of  the  intended  motion. 
Williamson  &  Daniel  v.  The  Branch  Bank  at  Montgomery.     504. 

7.  In  a  motion  against  a  sheriff  and  his  sureties  for  failing  to  pay  over  money 
collected  upon  an  execution,  notice  to  the  former  is  sufficient  to  authorise  a 
judgment  against  all  of  them.  Reid,  sheriff,  &c.  and  his  sureties  v.  Tho 
Planters'  and  Merchants'  Bank  of  Mobile.     712. 

8.  In  a  proceeding  against  a  slieriff  and  his  sureties  for  failing  to  pay  over  mo. 
ney  collected  on  execution,  unless  it  is  expressly  or  impliedly  waived,  tho 
fact  of  suretyship  must  appear  from  the  record  to  have  been  proved  to  tho 
court.  But  if  the  sureties  appear  and  submit  the  case  to  a  jury,  their  sure- 
tyship need  not  be  proved,  unless  they  have  denied  the  execution  of  the  she- 
riff's bond  by  plea.     Ibid. 

9.  The  plea  of  '■'^not  guilty"  by  the  sheriff  to  the  motion  against  himself  and 
sureties,  does  not  relieve  the  plaintiff  from  the  necessity  of  proving  the  sure- 
tyship of  the  latter  in  order  to  charge  them.     Ibid, 

10.  Upon  a  motion  by  the  principal  sheriff  against  his  deputy,  it  is  necessary  that 
the  record  should  show  that  the  deputy  had  one  days  notice  of  the  proceed- 
ing against  tho  principal  sheriff  for  the  default  of  the  deputy — that  a  judg- 
ment was  obtained  against  him  for  such  default  and  its  amount — that  he 
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was  in  fact  his  deputy,  and  the  others  sought  to  be  charged,  his  sureties.— 
Stephens,  et  al.  v.  Womack.    738. 
ll.  It  is  not  necessary  that  the  hability  of  the  principal  sheriff  to  the  plaintifT  in 
execution  be  shewn,  nor  is  any  notice  to  the  deputy  and  his  sureties  neces- 
sary of  the  intended  motion  of  the  principal  sheriff  against  them.     Ibid. 
See  Partners  and  Partnership,  3. 
See  Constitutional  Law,  5. 
See  Lien,  5, 6. 
STATUTES. 

1.  The  oath  which  the  act  of  23d  December,  1837,  to  obtain  the  testimony  of  a 
party  to  the  suit,  requires  to  be  made  of  the  materiality  of  the  testimony 
sought  to  be  obtained,  may  be  made  by  a  stranger  to  the  suit,  and  therefore 
sufficient  if  made  by  the  attorney  of  the*parj.y.  Young  v.  The  adm'rs  of 
McLemore.     295. 

2.  Where  two  statutes  arc  so  repugnant  to  each  other  that  they  can  not  stand 
together,  the  latter  will  repeal  the  former ;  but  so  far  as  they  can  consist  to- 
gether, they  should  be  sustained,  as  the  law  docs  not  favor  a  repeal  by  im- 
plication.    Kinney  v.  Mallory.     626. 

3.  The  act  of  February,  1839,  "  to  abolish  attornies  fees  in  certain  cases,"  in- 
hibifs  the  rendition  of  a  judgment  in  an  action  brought  for  the  collection  of 
money,  at  the  appearance  term :  unless  it  be  by  carpress  consent.  Duprec 
&  Hampton  v.  Smith.     736. 

See  Deposition,  3. 

See  Evidence,  25. 

See  Bonds,  3,  8,  9. 

See  Legacy  and  Distributive  Share,  4. 

SUMMARY  PROCEEDINGS. 
1.  On  a  motion  against  a  sheriff,  suggesting  that  by  due  diligence,  the  money 
due  on  an  execution  could  have  been  made,  a  traverse  of  the  allegation  of 
the  suggestion,  would  be  an  issue  under  the  statute.     Hallctt  v.  Lee  and 
others.    28. 

5.  The  sheriff  may  plead  to  such  a  suggestion  any  matter  in  excuse  or  avoid- 
ance, which  would  negative  the  allegation  of  want  of  proper  diligence.— 
Ibid. 

3.  A  plea,  which  merely  states  that  the  execution  was  levied  a  short  time  be- 
fore the  return  day,  a  delivery  bond  taken  and  returned  forfeited,  without 
showing  a  sufficient  excuse  for  the  delay,  is  bad.     Ibid. 

4.  It  is  the  duty  of  the  sheriff  to  provide  himself  with  a  sufficient  number  of 

competent  deputies  to  enable  him  to  execute  the  mandates  of  the  court  with- 
in the  time  prescribed  by  law.     Ibid. 

6.  Where  the  penalty  against  a  constable,  for  failing  to  return  an  execution,  was 

the  amount  of  the  judgment,  and  for  failing  to  pay  over  the  money  on  de- 
mand, after  satisfaction  of  the  execution,  was  the  amount  of  the  judgment, 
and  ten  per  centum  per  month  damages — Held,  that  as  the  latter  included 
the  former,  the  insertion  of  both  in  the  notice,  for  the  motion,  could  not  be 
objected  to,  after  a  verdict  finding  all  the  allegations  true,  but  would  have 
been  a  valid  objection  to  the  motion,  if  it  had  not  been  waived  by  taking  is- 
sue  on  the  facts.  Morgan,  Mann  and  Ball  v.  Billings.  172. 
6.  The  penalty  of  ten  per  cent,  per  month,  on  the  amount  of  the  judgment, 
against  a  constable,  for  failing  to  pay  over  money  made  by  him  on  an  execu- 
tion, can  be  computed  only  from  the  time  of  the  demand  made.    Ibid. 
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7.  When  a  motion  is  made,  in  the  mode  provided  by  statute,  against  a  justico 
of  the  peace,  for  a  refusal  to  pay  over  money  collected  by  him,  in  Iijs  official 
capacity,  he  will  not  be  permitted  to  set-ofF  costs  due  to  him  in  other  cases, 
for  the  payment  of  which  the  plaintiff  may  be  liable.  Harper  v.  Howard, — 
984. 

8.  When  a  statute  gives  a  summary  remedy,  by  motion,  and  is  silent  with  re- 

Bpect  to  the  notice  to  b»  given  to  the  defendant,  he  is  entitled  to  reasonable 
notice.  To  support  a  judgment  in  such  a  case,  it  must  affirmatively  appear 
that  such  notice  was  givert,  and  such  notice  will  not  be  inferred  from  a  state- 
ment on  the  record,  that  the  parties  came  by  their  attornies.  Brown,  et  al. 
V.Wheeler.    287. 

9.  In  the  summary  proceeding  given  by  statute,  in  favor  of  a  security  against 

his  principal,  to  recover  money  paid  on  a  judgment,  it  is  necessary  to  connect 
the  instrument,  by  which  the  security  was  bound,  with  the  judgment  paid 
by  him.     Ihid. 

10.  In  such  a  case,  if  judgment  is  rendered  for  interest  on  the  sum  paid,  the  re' 
cord  must  show  the  time  when  the  security  pai4  the  debt,  if  the  liability  is 
not  ascertained  by  verdict.     Ibid, 

11.  Query — Whether  any  summary  proceeding  can  be  had  under  the  act  of  1821, 

by  the  surety  to  a  writ  of  error  bond,  when  the  judgment  is  rendered  agaiiist 
him  in  the  supreme  court,  inasmuch  as  the  motion  is  to  be  made  in  the  court 
•  where  the  judgment  was  rendered.     Ibid. 

12.  Upon  a  motion  to  the  court  to  direct  the  application  of  money  in  the  hands 
of  the  sheriff,  if  there  is  no  controversy  about  the  facts,  there  is  no  necessity 
for  impannelling  a  jury.     Pickard,  et  als.  v.  Peters,  use,  &c.     493.' 

See  Bank,  1,  2,  3. 
See  Jurisdiction,  2. 
See  Executors  and  Administrators,  3. 
See  Sheriff  and  Sureties,  6. 
SUPERSEDEAS. 

1.  Where  an  execution  is  unauthorised  by  the  judgment,  a  supersedeas  is  tha 
proper  remedy,  or  when  the  court,  from  which  it  issued,  is  in  scs«ion,  a  mo- 
tion to  quash  will  be  entertained.  Crenshaw,  guardian,  &.c.  T.  Hardy. — 
653. 

2.  A  supersedeas  is  not   grantable  to  suspend  or  arrest  an  execution,  upon  an 

allegation  which  is  not  sustained  by  the  record.  Holloway  v.  Washing- 
ton.    668.        • 

3.  The  act  of  the  liCgislature  v/hich  confers  upon  Judges  of  ihe  county  court 

within  their  respective  counties,  power  concurrent  with  the  Judges  of  the 
circuit  court,  to  grant  writs  of  certiorari  and  supersedeas,  docs  not  author- 
ise a  Judge  of  the  former  court  to  supersede  an  execution  issued  by  a  justice 
of  the  peace,  unless  the  supersedeas  issue  as  ancillary  to  a  certiorari  which 
removes  the  cause  from  the  justice,  for  a  trial  de  novo.  Gray,  et  al.  v. 
Dennis.     716. 

SURETY. 

1.  A  surety  paying  a  debt,  stands  in  the  place  of  the  creditor,  and  is  entitled  to 
the  benefit  of  all  securities  which  the  creditor  had  for  the  payment  of  his 
debt.  But  he  can  not  assert  alien,  in  virtue  of  the  instrument  on  which  ho 
is  surety,  as  thatbe,comes/«nc<MS  officio,  by  the  payment  of  the  debt  secur- 
ed by  it.     Foster  v.  The  Trustees  of  the  Athentcum.     302. 

2.  A  surety  of  a  vendee,  who  is  compelled  to  pay  the  purchase  money,  has  no 

lion  in  equity  upon  the  land.     Ibid, 
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3.  A  number  of  gentlemen  associated  themselves  together,  to  establish  a  female 
school,  of  which  one  W  was  the  nominal  head;  and  purchased  a  house  for 
the  contemplated  school,  of  D,  at  the  price  of  six  thousand  dollars ;  of  which 
eum  two  thousand  dollars  was  paid  down,  in  the  funds  of  the  association, 
and  the  residue  secured,  to  be  paid  by  two  bills  of  exchange,  drawn  by  one  L 
on  W,  and  by  him  accepted.  The  bills  were  payable  to,  and  endorsed  by  one 
H  to  F,  by  him  to  R  S  F,  and  by  him  to  D,  the  vendor  of  the  land,  who  there- 
upon conveyed  the  premises  to  W.  The  company  were  afterwards  incorpo- 
rated, and  the  first  bill  which  fell  due,  was  paid  with  the  funds  of  the  "corpo- 
ration. Afterwards,  W  conveyed  the  property  to  the  corporation,  taking 
from  four  persons,  (F  being  one)  who  describe  themselves  as  trustees  of  the 
corporation,  a  covenant  to  indemnify  him  from  liability  on  his  acceptance 
of  the  last  bill  of  exchange.  F  was  sued  on  the  bill  as  endorser,  and  com- 
pelled to  pay  it,  and  filed  his  bill  asserting  a  hen  in  equity,  on  the  house  pur- 
chased from  D,  to  the  extent  of  the  sum  paid  by  him,  in  preference  to  cer- 
tain creditors  of  the  corporation,  who  had  obtained  from  it  a  deed  of  trust  on 
the  house,  with  notice  of  his  lien :  Held,  First,  that  t  was  a  mere  surety  for 
the  corporation,  and  that  the  payment  by  him  of  a  part  of  the  purchase  mo- 
ney, gave  him  no  lien  on  the  land.  Second.  That  neither  D  nor  W  had 
any  lien  in  equity,  on  the  land  to  which  F  could  be  subrogated, — admitting 
he  had  such  a  right — That  D  had  no  such  lien,  because  he  had  taken  the  se- 
curity of  two  persons  for  the  payment  of  a  part  of  the  purchase  money  who 
were  not  members  of  the  corporation  ;  and  that  although  W  could  not  have 
been  compelled  to  make  title  to  the  company  ilhtil  they  had  paid  the  purchasa 
money  for  which  he  was  bound,  he  had  voluntarily  relinquished  this  advan- 
tage, on  being  indemnified  by  F  and  others,  and  could  not  be  permitted  af- 
tcrwards  to  assert  it.    Ibid. 

4.  A  confession  of  judgment  by  the  principal  debtor,  in  favor  of  the  creditor, 
and  stay  of  execution  by  him  until  the  next  term  of  the  court,  without  the 
knowledge  or  consent  of  the  surety,  is  not  such  a  givjng  day  of  payment  as 
will  exonerate  the  surety  from  liability  to  the  crrditor.  Fletcher  v.  Gam. 
ble.    335. 

5w  A  surety  in  a  promissory  note,  which  the  principal  had  also  secured  by  a 
mortgage  on  real  estate,  gave  notice  to  the  mortgagee  to  proceed  forthwith 
on  the  mortgage,  or  require  another  surety  in  his  stead :  at  the  time  the  no- 
tice was  given,  the  mortgaged  premises  were  of  value  sufficient  to  pay  the 
debt,  but  when  sold  eighteen  months  afterwards,  they  had  depreciated  in 
value,  and  fell  short  of  paying  it  ffti/  per  cent,  or  more — Held,  that  the 
surety  could  not,  by  notice,  require  the  creditor  to  proceed  upon  the  mort. 
gage,  that  being  a  security  collateral  to  his  contract  to  pay ;  and  that  the 
treditor  had  his  election  to  proceed  on  the  note  or  mortgage,  but  might  have 
beenrcquiredto  sue  on  the  note.  The  Branch  ofthe  Bank  of  the  State  of  Ala- 
bama  at  Montgomery  v.  Perdue.    409. 

6.  A  surety  for  the  payment  of  the  purchase  money  of  land,  may  be  entitled  to 
subrogation  of  the  vendor's  mortgage,  in  case  of  payment,  but  when  this  js 
conceded,  it  will  not  warrant  him  in  resisting  payment,  on  the  ground  that 
he  can  not  have  relief  under  the  mortgage,  unless  the  vendor  relieves  a  prior 
incumbrance  created  by  himself.  A  surety  is  bound  in  the  same  manner 
and  to  the  same  extent  as  his  principal,  and  if  the  latter  is  satisfied  with  the 
purchase,  it  can  not  be  rescinded  by  the  surety  for  a  defect  in  the  security  af- 
forded by  the  title  executed.     Lyon  v.  Leavitt,  et  al,    430. 

7.  It  is  no  defence  to  the  surety  in  a  forthcoming  bond,  that  the  properly  levied 
on  does  not  belong  to  the  principal.    Jemison  v.  Cozens.    636. 

96  ~ 
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8.  A  creditor  cannot  be  compelled  to  exhaust  his  remedy  against  the  principal 
debtor  before  he  resorts  to  the  surety,  unless  under  peculiar  circumstances, 
rendering  it  proper  that  a  court  of  chancery  should  interfere.  Abercrombie 
V.  Knox,  Snodgrass,  et  als,  and  cross  bill  of  Riddle  t.  Abercombie  and  oth- 
ers. 728. 
See  Set-off,  2. 

See  Summary  Proceedings^  11, 
See  Contract,  1,  2. 
See  Delivery  Bond,  1. 
See  Execution  and  Writ  of,  7,  10. 
See  Executors  vnd  Administrators,  10, 
TITLES  TO  LANDS  SOUTH  OP  LATITUDE  31. 

1.  All  grants  of  any  portion  of  the  lands  ceded  to  the  United^States  by  the  Trca- 
ty  of  Paris  of  1803,  subsequently  to  the  Treaty  of  St.  Ildefonso,  of  1800,  ex- 
cepting such  as  were  made  to  actual  settlers,  previous  to  the  20th  of  Decern- 
ber  of  1803,  are  null  and  void.    Doo,  ex  dem.  Pollard's  heirs  v.  Files.    47. 

2.  Congress  does  not  possess  the  constitutional  power  to  grant  the  shore  of  the 
navigable  waters  within  this  State ;  and  the  fact  that  the  grantee  had  an  in- 
operative Spanish  grant  for  the  same,  cannot  legahzc  the  act  of  Congress. — 
Ibid. 

TROVER. 

See  Action,  3. 
TRUST  AND  TRUSTEE. 

1.  Trustees  are  responsible  for  their  own  acts,  and  not  for  the  acts  of  each  other^ 
unless  they  have  made  some  agreement,  by  which  they  have  expressly  agreed 
to  be  bound  for  each  other ;  or  have,  by  their  own  voluntary  co-operation,  or 
Connivance,  enable  each  other  to  accomplish  some  known  object  in  violation 
of  the  trust.    Taylor  v.  Roberts.    83. 

2.  If  one  purchase  lands  with  his  own  money,  in  the  name  of  another,  a  trust 
will,  in  general,  result  in  favor  of  him  who  advances  the  money;  but  this  pre- 
eumption  may  be  repelled,  by  the  circumstances  of  the  case,  and  is  confined 
to  those  cases  where  the  money  is  advanced  at  the  time  of  the  purchase. — ' 
Foster  v.  The  Trustees  of  the  Athenffiura.    302; 

See  Mortgage,  3,  4, 5. 

USURY. 

1.  When  a  note  is  made  for  the  purpose  of  being  sold  by  the  payee,  at  a  greater^ 
discount  than  the  legal  rate  of  interest,  and  is  sold  to  one  who  is  ignorant 
of  the  purposes  for  which  the  note  was  made,  the  latter  is  not  chargeable 
with  usury;  and  although  the  note  in  his  hands  would  be  liable  to  be  scaled 
to  the  amount  paid  for  it,  as  having  no  other  consideration  to  support  it,  yet 
if  the  parties  subsequently  give  a  new  note,  the  defence  arising  out  of  the 
consideration  can  not  be  made,  as  it  is  equivalent  to  a  new  promise  to  pay, 
without  disclosing  the  defect  in  the  consideration.  Cameron  and  Johnson 
v.NaU.    158. 

S.  Usury  is  a  defence  personal  to  the  party  agreeing  to  pay  it,  or  those  wha 
stand  in  his  place  as  representatives.  Fcnno,  et  al.  v.  Sayre  &,  Converse. 
458. 

3.  The  statutes  against  usury  were  intended  for  the  benefit  of  the  borrower  j 
they  confer  a  personal  privilege  on  him,  which  he  may  waive,  and  if  he  does, 
no  one  else  can  take  advantage  of  them.    Cook  &-  Kornegay  v.  Dyer.     613. 

i-  D  hold  a  deed  of  trust  of  C,  on  land  and  slaves,  more  tliaa  Builicient  to  satis- 
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fy  a  debt  due  from  C,  but  consisting  entirely  of  usurious  interest.  C.  &  K. 
had  also  a  deed  of  trust  on  the  same  property,  to  secure  to  them  a  debt  due 
from  C.  but  subsequent  in  point  of  time  to  the  deed  of  D.  By  an  arrange- 
ment entered  into  by  all  the  parties,  C  &  K  accepted  a  bill  of  exchange  drawn 
on  them  by  C  in  favor  of  D,  on  condition  that  D  should  enter  satisfaction  on 
the  record  of  his  deed  of  trust,  which  he  accordingly  did;  and  C  &  K sold  the 
property  conveyed  thereby,  and  appropriated  it  to  the  payment,  in  part,  of 
their  debt  due  from  C. — Held,  that  in  a  suit  by  D  against  C  &  K,  on  their 
acceptance,  they  could  not  set  up  the  usury  in  the  transaction  between  D 
&  C,  to  defeat  the  action.  Ibid. 
VENDOR  AND  VENDEE. 

1.  Chancery  will  not  enforce  the  specific  performance  of  a  contract  for  the  sale 
of  lands,  where  it  appears  from  the  allegations  of  the  bill,  that  the  vendor  has 
no  title;  for  such  a  decree  would  be  to  compel  the  performance  of  an  unlaw- 
ful act.    Fitzpatrjck,  et  al.  Featherstone  and  McDougald.    40. 

2.  A  contract  for  the  purchase  of  land,  will  not  be  rescinded,  where  the  pur- 
chaser does  not  offer  to  return  the  land  to  the  vendor ;  and  a  bill  which  alle- 
ges the  inability  of  the  vendor  to  make  title,  but  declares  the  willingness  of 
the  vendee  to  pay  the  purchase  money,  upon  receiving  a  complete  title,  does 
not  authorise  a  decree  to  rescind  the  contract.     Ibid. 

3.  The  vendor  of  land,  has  a  lien,  in  equity,  on  the  land  sold  for  the  unpaid 
purchase  money,  where  he  has  not  taken  personal  security  for  its  payment, 
or  a  distinct  collateral  security  as  a  pledge  or  mortgage.  Foster  v.  The 
Trustees  of  the  Athenajum.     302. 

4.  L  purchased  from  K  a  lot  of  land  on  a  credit  of  one,  two  and  three  years,' 
with  notice  of  a  mortgage,  taking  from  K  a  bond  for  title,  on  the  payment  of 
the  purchase  money,  and  with  a  stipulation  that  his  notes  could  be  satisfied 
in  the  notes  of  solvent  men — L  afterwards  sold  to  S,  without  disclosing  the 
fact  of  the  mortgage,  but  without  any  practice  to  conceal  it,  and  assigned  to 
liim  the  title  bond  of  K.  By  an  agreement  between  all  the  parties,  S  exe- 
cuted his  note  in  lieu  of  the  notes  of  L,  which  were  received  by  K;  S  took 
possession,  and  on  the  falling  due  of  the  first  of  his  notes,  tendered  the  amount 
and  offered  to  pay  any  part  of  the  first  note  of  L  unpaid,  and  demanded  a 
title;  and  on  the  declaration  of  K,  of  his  inability,  because  of  the  unsatisfied 
mortgage,  S  offered  to  leave  the  premises  in  the  condition  he  found  it,  and 
to  rescind  the  contract,  which  not  being  acceded  to  by  K,  he  abandoned  the 
possession — Held,  1,  That  the  mere  silence  of  L,  of  the  existence  of  the 
mortgage,  was  not  a  fraudulent  concealment,  as  S  knew  that  the  title  was  not 
in  L,  but  in  K.  and  by  ordinary  diligence  could  have  ascertained  the  true  state 
of  the  title.  2,  That  the  substitution  of  the  notes  of  S  for  those  of  L,  wa3 
not  evidence  of  a  change  of  the  original  contract.  3,  That  as  the  notes  for  the 
purchase  money  were  payable  in  the  notes  of  solvent  men,  title  could  not  bo 
demanded  until  the  last  note  fell  due.  4,  Whether  the  title  could  be  de. 
manded  from  the  vendor  until  the  solvency  of  the  makers  of  the  notes  was 
ascertained  by  payment. — Qucrc?     Steele  v.  Kinkle  &  Lehr.      352, 

i.  When  the  vendor  of  land  fraudulently  induces  the  vendee  to  purchase,  by 
showing  him  lands  of  a  superior  quality,  which  are  purchased,  and  after- 
wards lands  of  inferior  quality  are  conveyed,  the  vendee  cannot  make  a  de, 
fence  at  law,  when  sued  for  the  purchase  money.  His  relief  is  in  equity, 
which  can  render  complete  justice  to  each  party,  by  rescinding  the  contract, 
or  allowing  compensation.    Callowtfy  v.  McElroy  &  Flannagin.     40&. 

G,  The  interest  which  the  purchaser  of  land  ac<juircs,  who  has  paid  part  of  the 
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purchase  money,  and  taken  a  bond  to  convey  the  title  upon  the  payment  of 
the  residue,  may  be  sold  or  mortgaged  ;  but  the  sub-purchaser  bpactgagce 
will  take  it  subject  to  the  equitable  lisn  of  the  first  vendor,e-  <"wr^  »»?<  al. 
V.  Sayre  &  Converse.    458.  9i  -' 

7.  A  derivative  purchaser  without  notice,  cannot  be  affected  h|«.  i  j*'"  obis 
immediate  vendor;  and  if  he  purchases  with  notice  hegi.  ^  -o*  inmself  by 
the  want  of  notice  in  such  vendor.  So,  although  a  {<  -..se  founded  on  a 
gaming  consideration  is  void  as  between  the  parties,  or  in  favor  of  a  lona 
fide  purchaser  without  notice,  yet  if  a  third  person  become  the  purchaser 
from  the  winner  for  a  valuable  consideration,  without  notice  of  the  manner 
in  which  he  became  the  proprietor,  the  title  of  such  purson  will  be  valid. 
Ibid. 

8.  Where  a  conveyance  of  land  was  induced  by  money  lost  at  gaming,  and  al. 
so  cash  paid,  although  the  contract  is  void,  yet  equity  and  moral  justice  re- 
quire  that  the  purchaser  should  be  reimbursed  the  cash  paid,  before  his  title 
will  be  divested  in  favor  of  a  prior  incumbrancer  who  was  not  in  possession 
and  whose  mortgage  was  not  registered-    Ibid. 

See  Contract,  8. 

See  Chancery,  11,  12. 

See  Fraud,  1. 

See  Surety,  6. 

See  Deed  and  Registration  of,  1. 
VERDICT. 

1.  A  suit  having  been  commenced  by  three  persons  to  recover  a  tract  of  land, 
*  and  one  dying  pending  the  suit,  it  was  continued  in  the  name  of  the  survi- 
vors. The  jury  found  a  verdict  in  their  favor  "  for  two  undivided  thirds  of 
the  land,  in  the  declaration  mentioned,"  and  assessed  damages  "  by  reason 
of  the  detention  of  the  premises  in  iho  declaration  mentioned :"  Held,  that 
a  proper  construction  of  the  verdict  was,  that  the  damages  were  assessed 
for  the  detention  of  twothirds  of  the  land  sued  for,  and  not  for  the  detention 
of  the  entire  tract.  Hines  v.  Greenlee  and  Greenlee.  73. 
S.  Two  persona  were  joined  as  defendants,  who  pleaded  the  general  issue  ;  and 
thereupon  a  verdict  was  returned  as  follows:  "We,  the  jury,  find  the  issue 
in  favor  of  the  defendant" — Held,  that  the  reasonable  intendment  is,  that 
"defendant"  was  unintentionally  used  for  defendants,  and  the  verdict  is  de- 
cisive of  the  case.    Porter  v.  Cotney  and  Cotney.     314. 

See  Evidence,  34. 

See  Intendments  and  Legal  Presumptives,  9. 
WILL,  AND  PROBATE  OP. 

1.  iSemtZe,  the  declarations  of  a  father  made  simultaneously  with  the  execution 
of  a  deed  of  gift  to  a  daughter,  that  the  deed  was  his  will;  it  would  save  him 
the  trouble  of  making  a  will ;  he  was  to  enjoy  the  property  during  his  life,  &c. 
—when  coupled  with  the  fact,  that  he  was  an  habitual  drunkard,  of  but  ordi- 
nary understanding;  and  that  the  deed  divested  him  of  the  present  right  of 
possession  of  all  his  estate,  both  real  and  personal,  satisfactorily  show,  that 
he  was  ignorant  of  the  legal  effect  of  what  he  did,  and  that  he  supposed  he 
was  executing  a  testamentary  paper.  And  a  need  executed  under  such  cir- 
cumstances, may  be  set  aside,  on  the  ground  of  surprise.  Gibson,  et  al.  v. 
Carson's  adm'r.    421. 

See  Legacy  and  distributive   share,  3. 

WITNESS. 
1.  It  is  no  objection  to  a  witness  that  he  married  the  widow  of  a  co-executor  of 
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the  claimant,  on  a  trial  of  right  of  property,  unless  it  be  shown  that  her  former 

sted  the  estate  of  his  testator,  and  that  the  witness  obtained  by 

^  .  an  estate  chargeable  with  such  devastavit.    Harrell  v.  Floyd 

2.  A  look  at  a  memorandum  which  he  has  made  of  facts,  for  the 
purpose  »»  •  his  memory,  but  must  afterwards  be  able  to  swear  from 
his  recollectiL.-  ne  facts,  distinct  from  the  memorandum.  Vastbinder  v. 
Metcalf.    100. 

3.  If  a  witness  believe  in  the  existence  of  a  God,  who  will  punish  falsehood,  even 
in  this  life,  he  is  a  competent  witness,  although  he  may  not  believe  in  a  future 
state  of  rewards  and  punishment.     Porter  v.  Cotney  and  Cotney.     314. 

4.  One  not  a  physician,  can  not  be  called  on  as  a  witness,  to  express  his  opinion 
of  the  value  of  medical  services  rendered  to  a  sick  person.  Nor  will  it  make 
any  difference,  that  a  competent  witness  had  previously,  in  his  hearing,  ex- 
pressed  his  opinion  of  the  value  of  the  services  rendered.  Mock  v.  Kelly. — 
387. 

See  Evidence,  4,  23,  24,  30. 

filee  Executors  and  Administrators,  14. 
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